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"THE FEDERAL REGISTER-WHAT IT IS AND
HOW TO USE IT"

For workshops In Washington, D.C., see notice on inside front
cover.

NATURAL GAS POLICY ACT OF 1978
DOE/FERC provides mechanism whereby a person who be-
Ilevos that an interim regulation Is unlawful as apped to such
person, may seek an administrative stay;, effective 12-1-78 - 57598
DOE/FERC Issues interim regulation prescribing 15-year mini-
mum duration for new contracts for some sals of certain
Outer Continental Shelf gas; effective 12-1-78 ..... 57597

WAGE AND PRICE STANDARDS FOR 1979
SEC Issues re!ease notifying Issuers subject to registration and
reporting provisions of the Federal securities Jaws of their
obligations to disclose prompt and accurate material informa-
tion to security holders and to the Investing public - 57612
MANDATORY PETROLEUM PRICE
REGULATIONS
DOE/ERA announces Intent to continue rulemaking proceed-
Ing to permit refiners to allocate additional increased costs on
gasoline pricing; comments by 1-12-79 57609
DOE/ERA announces availability of draft environmental im-
pact statement and announces hearing on 12-19-78; com-
ments by 1-5-79; request to speak by 12-12-78 - 57610
MANDATORY PETROLEUM ALLOCATION
DOE announces hearing on "normal business practices rule"
for wholesale purchaser-resellers; comments by 1-10-79;
hearing 12-20-78 ................ 57627

ARCHITECTURAL GLAZING
CPSO corrects previous amendment describing the test frame
for Impact testing under Its safety standard; the amendment
was effective 9-27-78 . . 57594

CLASS I AND II MOTOR CARRIERS
ICC proposes to revise the Quarterty Report of Results of
Operations; comments by 1-22-79 .......- 57626
CONGRESSIONAL WAIVER REQUEST
HUD/Secy proposes a list and summary of interim, proposed
and final rules (2 documents) 57619,57622
ELEMENTARY AND SECONDARY
EDUCATION
HEW/NIE announces acceptance of applications for support
of research related to organizational processes;, receipt of
applications by 12-18-78 and 4-16-79 - 57658

CONNUED INSIDEI

highlights
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HOW TO USE THE FEDERAL REGISTER WORKSHOPS

Washington, D.C., Workshops

FOR: Any person who must use the Federal Register
and Code of Federal Regulations.

WHAT: Free Friday workshops presenting:
1. The regulatory process, with a focus on

the Federal Register system and the pub-
lic's role in the development of regula-
tions.

2. The relationship between Federal Regis-
'ter and the Code of Federal Regulations.

3. The important elements of typical Federal
Register documents.

4. An introduction to the finding aids of the
FR/CFR system.

WHY: To provide the public with access to informa-
tion necessary to research Federal agency reg-
ulations which directly affect them, as part of
the General Services Administration's efforts to
encourage public participation in government
actions. There will be no discussion of specific
agency regulations.

WHEN: January 12, 26; February 9, 23; or March 9,
23-from 9-11:30 a.m.

WHERE: Office of the Federal Register, Room 9409,
1100 L Street NW., Washington, D.C.

RESERVATIONS: Call Mike Smith, Workshop Coordina-
tor, 202-523-5235.

40". =4" a ' Published daily, Monday through Friday (no publication ,Saturdays, Sundays, or on official Federal
holidays), by the Office of the Federal Register, National Ar ives and Records Service, General Services
Administration. Washington. D.C, 20408, under the Federal Regiter Act 149 Stat. 500, as~amended: 44 U.S,C.,
Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distributiol
is made only by the Superintendent of Documents. U.S. Government Printing Office, Washington, D.C, 20402,

The FEDERAL REGISTER provides a uniform system for making available to the public regulations and legal notices Issued
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having
general applicability and legal effect..documents required to be published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the issuing agency.

The FEDERAL REGISTER will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable
in advance. The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound,
Remit check or money order, made payable to the Superintendent of Documehts. U.S. Government Printing Office, Washington.
D.C. 20402.

There are no restrictions on the republication.of material appearing in the FEDERAL REGISTER.
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INFORMATION AND ASSISTANCE

Questions and requests for specific information may be directed to the following numbers. General inquiries may be
made by dialing 202-523-5240.

FEDERAL REGISTER, Daily Issue:
Subscription orders (GPO) ..............
Subscription problems (GPO).........
"Dial - a - Reg" (recorded sium-

mary of highlighted documents
appearing in next day's issue).

Washington, D.C .......................
Chicago, III .................................
Los Angeles, Calif ....................

Scheduling of documents for
publication.

Photo copies of documents appear-
ing in the Federal Register.

Corrections .......................................
Public Inspection Desk .....................
Finding Aids ......................................

Public Briefings: "How To Use the
Federal Register."

Code of Federal Regulations (CFR)..

Finding Aids .......................................

202-783-3238
202-275-3050

202-523-5022
312-663-0884
213-688-6694
202-523-3187

523-5240

523-5237
523-5215
523-5227
523-5235

523-3419
523-3517
523-5227

PRESIDENTIAL PAPERS:
-Executive Orders and Proclama-

tions.
Weekly Compilation of Presidential

Documents.
Public Papers of the Presidents ......
Index ..................................................

PUBLIC LAWS:
Public Law dates and numbers .......

Slip Laws ...........................................

U.S. Statutes at Large ......................

Index ................ : ............................

U.S. Government Manual ..................

Automation ..........................................

Special Projects .................................

HIGHLIGHTS-Continued

TEACHING AND LEARNING RESEARCH
PROGRAM
HEW/NIE gives notice of acceptance of applications for
grants; receipt of applications by 3-29-79 .................. . 57659
FREEDOM OF INFORMATION
ICC pqblishes proposal requesting public comment on adop-
tion of rules governing request for commercial information
documents; comments by 1-22-79 .......................................... 57625

SMALL BUSINESSES
SBA proposes rule to define maximum allowable firm size for
bidders to be eligible in land program; comments by 1-8-79.. 57611
FINANCIAL INSTITUTIONS REGULATORY
AND INTEREST RATE CONTROL ACT OF
1978
FHLBB introduces rule concerning maximum rate of return
payable on accounts subject to automatic transfer;, effective
12-11-78 . ...................... ... ..... 57692

FOOD STAMP ACT OF 1977
USDA/FNS provides the basis of coupon issuance for Hawaii,
Puerto Rico, Virgin Islands, Alaska and Guam; effective
1-1-79 (5 documents) .................................................. 57491-57580
USDA/FNS proposes procedures for implementing the Food
Stamp and Food Distribution Programs on Indian Reserva-
tions; comments by 1-21-79 (Part III of this issue) .................. 57798
WASTE STORAGE AND. DISPOSAL.
FACILITIES
NRC will hold workshop on 1-16 through 1-18-79 .................. 57696

AIR CONTAMINANTS
OSHA releases correction to tables of exposure lmits; effec-
tive 12-8-78 57601

AIR POLLUTION
EPA releases additional Information pertaining to proposed
performance standards for electc ability steam generating
units; comments by 1-15-79 (Part V of this Issue) - 57843

PESTICIDE
EPA proposes tolerance for residues of insecticide aldicarb on
pecans;, comments by 1-8-79 57623

MINERALS MANAGEMENT
Interfor/NPS adopts rules on exercise on nonfederal oil and-
gas rights within units of the National Park System; effective
1-8-79 (Part IV of this Issue) ......... 57822

COAL RESOURCES ON FEDERAL LANDS
Intedor/BLM Issues statement of policy and request for corn-
ment by 2-1-79 - 57622

INVESTMENT IN AGRICULTURAL.LAND
USDA/ASCS proposes that foreign persons report transac-
tions or holdings; comments by 1-5-79; hearing on 12-14-78.. 57607

HUMAN DRUGS
HEW/FDA proposes to add an Intrarectal steroid foam drug
product to list of products containing a chlorofluorocarbon for
an essential use; comments by 1-8-79 -_ 57617
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HIGHLIGHTS-Continued

ANIMAL DRUGS-
HEW/FDA approves supplemental application for use of nicar-
bazin in the manufacture of a complete chicken feed; effective
12-8-78 .................................................................. ........................ 57600
HEW/FDA approves safe and effective use of dexamethasone
sterile solution; effective 12-8-78 ................................................ 57599
CORPORATE MERGERS OR ACQUISITIONS
FTC Issues notice of intent to amend existing premerger
program; effective 12-8-78 ........................................................... 57656

-SECURITIES
SEC proposes rules regarding presentation in financial state-
ments of certain preferred stocks and common stocks; com-
ments by 2-28-79 ............................. 57612

COTTON TEXTILES
CITA incredses import restraint levels for certain products from
the Republic of China; effective 12-6-78 ..... ............... 57638

MEETINGS-
Commerce/Secy: labor Advisory Subcommittee and Aca-

demic Advisory Subcommittee, between 12-15-78 and
3-1-79 ..................................................................................... 57637

DOD/AF: USAF Scientific Advisory Board Ad Hoc Commit-
tee on Space Defense, 1-16 and 1-17-79 ........... 57642

.,EPA. Environmental Pollutant Movement and Transforma-
tion Committee of the Science Advisory Board, 1-8 and
1-9-79...... ............................................................................. 57656

HEARINGS- -

DOE/FERC: Incentive Rate of Return for the Alaskan Natu-
ral Gas Transportation System, 12-21-78 .......................... 57649

SEPARATE PARTS OF THIS ISSUE
Part II, Labor/ESA ........................................................................ 57766
Part III, USDA/FNS ......................................................... I ............. 5779.8
Part IV, Interior/NPS ................................................. ,........... , ....... 57822
Part V. EPA ....................................................... .............................. 57834

reminders
(The items in this list were editorially compiled as an aid to FEDEEtAL REGIsTR users. Inclusion or exclusion from this list has no legal

significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.)

Rules Going Into Effect Today

No=n There were no items eligible for
inclusion in the list bf RuL.Es GOING INTO
EFc'r TODAY.

Ust of Public Laws

Nor .. complete listing of all public laws
from the second session of the 95th Congress
was published as Part II of the issue of De-
cember 4, 1978. (Price: 75c. Order by stock
number 022-003-00960-4 from the Superin-
tendent of Documents, Government Printing

- Office, Washington, D.C. 20402. Telephone
202-275-3030.)

The continuing listing will be resumed
upon enactment of the first public law for
the first session of the 96th Congress, which
will convene on Monday, January 15, 1979.
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contents
AGRICULTURAL MARKETING SERVICE
Rules
Grapefruit grown in Ariz. and

Calif .................. .....
Lemons grown in Ariz. and

0',,if

57582

57582
Notices
Nectarines, pears, plums, and

peaches (fresh) grown in Ca-
lif.; referendum ....................... 57629

AGRICULTURAL STABILIZATION AND
CONSERVATION SERVICE

Rules
Peanuts; marketing quotas and

acreage allotments .................... 57580
Proposed Rules
Foreign investment in agricul-

tural lands, disclosure require-
ments; republication ................. 57607

AGRICULTURE DEPARTMENT

See Agricultural Marketing
Service; Agricultural Stabili-
zation and Conservation Serv-
ice; Federal Grain Inspection
Service; Food and Nutrition
Service; Food Safety and
Quality Service.

AIR FORCE DEPARTMENT
Notices
Meetings:

Scientific Advisory Board ....... 57642

BLIND AND OTHER SEVERELY
HANDICAPPED, COMMITTEE FOR
PURCHASE FROM

Notices
Procurement list, 1979; addi-

tions and deletions (2 docu-
ments) ............................. 57638, 57639

CIVIL AERONAUTICS BOARD
Notices
Hearings, etc.:

Braniff Airways, Inc., et al ...... 57630
International Air Transport

Association .............................. 57630

CIVIL RIGHTS COMMISSION
Notices
Meetings; Sunshine Act .............. 57717

CIVIL SERVICE COMMISSION
Rules
Excepted service:

Arts and Humanities, Nation-
al Foundation ....................... 57489

Consumer Product Safety
Commission ............................ 57491

Executive Office of the Presi-
dent and Federal Home
Loan Bank Board .................. 57489

Export-Import Bank ................ 57489

Interior Department ........... 57490
Interior Department and Ex-

port-Import Bank ........ . 57490
Temporary Boards and Com-

missions ................................. 57489

COMMERCE DEPARTMENT
See also Industry and Trade Ad-

ministration; Maritime Ad-
ministration.

Rules
Procurement; authorities and

responsibilities redesignation. 57603
Notices
Meetings:

Federal Policy on Industrial
Innovation Advisory Com-
mittee ............. 57637

COMMODITY FUTURES TRADING
COMMISSION

Notices
Meetings; Sunshine Act (2 docu-

ments) ............... . 57717

CONSUMER PRODUCT SAFETY
COMMISSION

Rules
Architectural glazing materials;

safety standards; test appar-
tus and procedures; correction 57594

Notices
Flammable Fabrics Act; non-

compliance complaints var-
ios companies:

Franzus Co., Inc ......... . 57639
Salem Carpel; Mills, Inc ......... 57641

CUSTOMS SERVICE
Rules
Antidumping.

Steel wire strand for pre-
stressed concrete from
Japan ................. 57599

DEFENSE DEPARTMENT
See Air Force Department.

ECONOMIC REGULATORY
ADMINISTRATION

Proposed Rules
Petroleum price regulations,

mandatory:
Motor gasoline, refiners allo-

cation of increased costs;
availability of environmen-
tal statement and hearing _. 57610

Motor gasoline, refiners allo-
cation of increased costs;
further inquiry . ...... 57609

EDUCATION OFFICE
Notices
Information collection and data

acquisition activity, descrip-
tion; inquiry ...... .... 57660

EMPLOYMENT STANDARDS
ADMINISTRATION

Notices
Minimum wages for Federal and

federally-assisted construc-
tion; general wage determina-
tion decisions, modifications,
and supersedeas decisions
(Ariz., Ark., Calif. Del., Fl.
IlI, Ind., Ky., La., Nev., Pa.,
Vt., and Va.) ....... ....... . 57766

ENERGY DEPARTMENT

See also Economic Regulatory
Admini tration; Federal Ener- -
gy Regulatory Commission.

Rules
Administrative procedures and

sanctions; oi:
Interpretations .. ....... 57583

Notices
Environmental statements;

availability, etc.:
Strategic petroleum reserves,

texoma group salt domes,
Texas . . . ._ . 57643

ENVIRONMENTAL PROTECTION AGENCY
Proposed Rules
Air pollution; standards of per-

formance for new stationary
sources.

Electric utility steam generat-
ing units ............. 57834

Pesticide chemicals In or on raw
agricultural commodities;
tolerances and exemptions,
etc.:

Aldlcarb 57623
Petroleum allocation ,regula-

tions, mandatory:.
Normal business practices;,

wholesale purchaser-
resellers; request for inter-
pretation ......... . 57627

Notices
Meetings:

Science Advisory Board. _ 57656
Pesticide applicator certifica-

-tion and Interim certifica-
tion; State plans.

District of Columbia ...... 57656

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Notices
Meetings; Sunshine Act (2 docu-

m s.57717
FEDERAL COMMUNICATIONS

COMMISSION
Rules
Television broadcast stations;

table of assignments:
Iowa et al 57604
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CONTENTS

Proposed Rules
Radio broadcast sevices:

"Community Service" pro-
grams, "Public Affairs" pro-
gram category expansion,
etc.; extension of time. ......... 57624

FEDERAL ELECTION COMMISSION
Notices
Meetings; Sunshine Act ............. 57718

FEDERAL ENERGY REGULATORY
COMMISSION

Rules
National Gas Policy Act of 1978:

Administrative stay .................. 57598
Sales of certain OCS gas, mini- -

mum duration for new con-
tracts ........................................ 57597

Notices
Hearings, etc.:

Atlantic Richfield Co ............... 57643
Green Mountain Power

Corp .................. 57644
Iowa Power & Light Co....*.. 57644
Juarez Gas Co., S.A., et al ...... 57645
Lawrence, C.F., & Assoc.,

-Inc .................... 57644
Natural Gas Pipeline Co. of

America (2 documents) 576 45,57646
Natural Gas Pipeline Co of

America et al .......................... 57645
New Bedford Gas & Edison

Light Co ........................... : ...... 57647
Niagara Mohawk Power

Corp ......................................... 57647
Ohio Power Co ............ 57647

"Phillips Petroleum Co .............. 57648
Sun Oil Co .................................. 57648
United Gas Pipe Line Co ........ 57648

Natural gas-companies:
Alaska Natural Gas Transpor-

tation System, conditional
certificates of public conven-.
ience and necessity; incen-
tive rate 'of return; final or-
der. and-inquiry ...................... 57649

FEDERAL GRAIN INSPECTION SERVICE
Notices
Grain standards; inspection

points:
Ohio .................... 57629

FEDERAL HOME LOAN BANK BOARD
Rules
Federal home loan bank system:

Automatic transfer accounts;
maximum rate of return
payable .................................... 57692

Notices
Meetings; Sunshine Act ............. 57718

FEDERAL MARITIME COMMISSION
Notices
Energy * and environmental

statements; availability, etc.:
Euro-Pacific Joint Service

Agreement .............................. 57656
Meetings; Sunshine Act .............. 57718

FEDERAL RESERVE SYSTEM
Notices
Meetings; Sunshine Act .............. 57718

FEDERAL TRADE COMMISSION
Rules
Information, public; avail-

ability ......................................... 57593
Proposed Rules
Trade practice rules, various in-

dustry.guides:
Hearing aid industry, staff

report; availability; correc-
tion ......................................... 57612

Notices
Mergers and acquisitions:

Corporate premerger notifica-
tion program; filing require-
m ents ....................................... 57656

FISH AND WILDLIFE SERVICE
Rules
Migratory bird permits:

Falconry; correction ............. *... 57605

FOOD AND DRUG ADMINISTRATION
Rules
Animal drugs, feeds, and related

products:
Dexamethasone sterile solu-

tion .......................................... 57599
Nicarbazin ........... 57600

Proposed Rules
Human drugs:

Chlorofluorocarbon propel-
lants in self-pressurized con-
tainers, use in interactal
steroid foam drug products . 57617

Notices
Animal drugs, feeds, and related

products:
Dr. Hess, SQX (sulfaquinoxa-

line); approval withdrawn.... 57658
Committees; establishment, re-

newals, terminations, etc.:
Medical Device Classification

Panels; correction ................. 57658
Medical devices:

"Tri-Cy Test Set";. petition for
reclassification; correction .. 57658

Water quality analysis; memo-
randum of agreement with
EPA; correction ........................ 57658

FOOD AND NUTRITION SERVICE
Rules
Food stamp program; State

agencies and eligible house-
hold participation; list:

Alaska ......................................... 57543
Hawaii ............................. 57492, 57543
Guam ............................... 57543, 57563
Puerto Rico ......... 57510, 57543
Virgin Islands ................. 57526, 57543

Proposed Rules
Food stamp program:

Indian reservation; definition,
etc ............................................ 57798

FOOD SAFETY AND QUALITY SERVICE
Proposed Rules
Fruit preserves or jams; grade

standards ................ 57008

GENERAL ACCOUNTING OFFICE
Notices
Regulatory reports review. pro-

posals, approvals, etc. (CAB).. 57657

HEALTH, EDUCATION, AND WELFARE
DEPARTMENT

See Education Office; Food and
Drug Administration; Nation-
al Institute of Education.

HOUSING AND URBAN DEVELOPMENT
DEPARTMENT

Proposed Rules
Congressional regulatory re-

view; waiver requests (2 docu-
ments) ............................. 57619, 57622

INDUSTRY AND TRADE ADMINISTRATION
Notices
Scientific articles, duty free en-

try:
Brookhaven National Labora-
tory .................. 57631

Cornell University ................. 57632
National Bureau of Stand-
ards .......................................... 57632

National Cancer Institute
et al .......................................... 57632

National Institutes of Health,
NIAMDD/LEP, et al ............ 57634

National Radio Astronomy
Observatory ............ 57635

Sandia Laboratories ................ 57635
State .University of New

York .................. 57635
University of North Carolina. 57630
University of Oregon et al ....... 57636
University of Utah ............... I .... 57637

INTERIOR DEPARTMENT
See Fish and Wildlife Service;

Land Management. Bureau;
National Park Service.

INTERSTATE COMMERCE COMMISSION
Rules
Railroad car service orders:

Coal, emergency transporta-
tion .................. 5 ......................... 7604

Proposed Rules
Freedom of information; busi-

ness information disclosure,
advance notice ............ 57625

Reports:'
Motor carriers; quarterly re-

port form (QFR) .................. 57626
Notices
Hearing assignments ................... 57715
Meetings; Sunshine Act .............. 577,18
Railroad operation, acquisition,

construction, etc.:
Chicago, Milwaukee, St. Paul

& Pacific Rallrdad Co ........... 57715
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CONTENTS

LABOR DEPARTMENT
See also Employment Standards

Administration; Occupational
Safety and Health Adminis-
tration.

Notices
Adjustment assistance:

Acme Leather Sportswear et,
al ..... oo...............oooo

Alabama Casual Co., Inc .........
AMA Fishing Corp ...................
AMAX Specialty Metals

Corp ........................
Andrex Industries Corp., et al
ASARCO, Inc ............................
B-W Footwear Co., Inc ............
Boat Gertrude "D" ..................
Bogue Electric Manufacturing

Co ........................
Camp Bird Colorado, Inc .........
Carnivale Bag Co. Inc ..............
David Sportswear, Inc ..............
Duplan Corp ..............................
Duplan Yarn et al ....................
E. I. du Pont de Nemours &

Co., Inc ....................................
F/V Boat Gaetano S., Inc .......
F/V Mary Ann, Inc ...................
Fairfield-Noble Corp ................
Ferag, Inc . ..............
Firestone Tire & Rubber Co...
Frontier Spar Corp ..............
GAP Corp . ....... ......
General Electric Co .................
Heppenstall Co .........................
Janice L Inc .............................
Jo-Dan Apparel .........................
Knit Mill Store (5 documents)

McAuley Textile Corp .............
Ogden Alloys, Inc .....................
Pimbi Limited ...........................
Pond Lily Co .............................
Professional Resource Consul-

tants, Inc . .............
Serafina 11, Inc ..........................
St. Joe Minerals Corp .............
Super Knitting Mills ..............
Target Togs, Inc ....................
Texaco Inc .....................
West Point-Pepperell, Inc .......
Wiman Corp. (2 documents)...

57692
57673
57674

57674
57674
57675
57676
57675

57676
57677
57677
57678
57678
5767-8

57679
57682
57682
57680
57680
57681
57681
57682
57683
57683
57684
57684
57685.
57686
57687
57687
57688
57688

57688
57689
57689
57690
57690
57690
57691
57691,
57692

Wingate Co ..... . ........ 57692

LAND MANAGEMENT BUREAU
Notices
Applications, etc.:

New Mexico ........... ... ..... 57670
Environmental statements;

availability, etc.
Coal resources on Federal

lands; statement of policy
and inquiry ............................ 57662

MANAGEMENT AND BUDGET OFFICE
Notices
Clearance of reports; list of re-

quests ... ..................... 57697

MARITIME ADMINISTRATION
Proposed Rules
Subsidized vessels and opera-

tors:
Standard contract forms;, con-

struction-differential sub-
sidy ......................... 57624

NATIONAL INSTITUTE OF EDUCATION
Notices
Grant programs, applicatloAi

closing dates:
Organizational processes in

education ............................ 57658
Teaching and learning re-
search ............ 57659

NATIONAL PARK SERVICE

Rules
Minerals management ................ 57822
Notices
Management and development

plans:
Hot Springs National Park,

Ark.; Bathhouse Row and vi-
cinity ...................................... 57670

NUCLEAR REGULATORY COMMISSION
Notices
Applications, etc.:

Arizona Public Service Co. et
al .............................................. 57694

Arkansas Power & Light Co .. 57693
Commonwealth Edison Co ..... 57696
Georgia Power Co . ........... 57695
Sacramento Municipal Utility

District .................................... 57695
Tennessee Valley Authority ... 57696
Western Nuclear, Inc ........ 57696
Meetings; Sunshine Act..... 57719

Meetings:
Disposal facilities, radloactve

waste storage; State partici-
pation ................. . ... 57696

Standard review plan; Issu-
ance and availability ...... 57695

OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION

Rules
Health and safety standards:

Air contaminants tables; CFR
corrections ....... ........ 57601

Notices
State plans; development, en-

forcement, etc.:
Alaska ............ . .............. 57670
California .. _..... - 57670
'Hawail ..................... 57670
Kentucky ........................ 57670
Maryland ........ ___. - 57670

RENEGOTIATION BOARD

Notices
Meetings; Sunshine Act.... 57719

SECURITIES AND EXCHANGE
COMMISSION

Rules
Organization. functions, and au-

thority delegations:
Market Regulation Division,

Director. Joint Industry plan
amendments; correction .. 57596

Securities Act, etc.:
Wage and price standards;, im-

pact disclosure ..... 57696

Proposed Rules
Stocks, preferred and common;

presentation In financial
statements .................. 57612

Notices
Hearings, etc.:

Alabama Power Co. et al _._ 57697
American Variable Annuity

Life Assurance Co. et al-. 57698
Appalachian Power Co. et al.. 57700
Colonial Tax-Managed Trust

etal........................ 57701
Columbia Gas System, Inc., et

al . ............... 57702
Consolidated Natural Gas Co.

etal . 57703
Essex Chemical Corp ..... 57704
General Public Utilities

Corp ____ 57705
Habn, Loeser, Freedheim,

Dean & Wellman Retire-
ment Plan ........ . 57705

Indiana & Michigan Electric
Co 57707

Interway Corp ....... 57706
Middle South Utilities, Inc. 57707
Ohio Power Co ...... -. 57709
Philadelphia Electric Power

Co. etal................... 57710
Sun Electric Corp ...... . 57713
System Fuels, Inc., et al..... 57711
Tokheim Corp ........ 57714
Yankee Atomic Electric Co _. 57714

Meetings; Sunshine Act_- 57719
Self-regulatory organizations;

proposed rule changes:
Midwest Stock Exchange,

Inc ............. 57708
Municipal Securities Rule-

making Board .. 57708

SMALL BUSINESS ADMINISTRATION
Proposed Rules
Small business size standards:

Coal mining firms; set-aside
leases on Federal coal land;
advance notice___________ 57611

Notices
Disaster areas:

Rhode Island_____________ 57715

TEXTILE AGREEMENTS IMPLEMENTATION
COMMITTEE

Notices
Cotton textiles:

China, Republic of................... 57638

TREASURY DEPARTMENT

See Customs Service.
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list of cfr parts affected in this issue
The following rumedcal guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published In today's Issue. A

cumulative list of parts affected,-covering the current month to date, follows beginning with the second issue of the month.A Cumulative Ust of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents
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5 CFR
213 (7 documents) ............. 57489-57491

CFR
271 (5 documents) ...................... 57492,

57510,57526,57543,57563
273 (5 documents) ........................ 57492,

57510,57526,57543, 57563
729 ................................................... 57580
909.................................................. 57582
910 ................................................... 57582
PROPOSED RULEs:

271 ............................... 57798
281 ............................................. 57798
283 ..................... 57798
781 ............................................ 57607
2852 .......................................... 57608

10 CFR
205 ................................................... 57583

PROPOSED RULES:
211 ............................................ 57627
212 (2 documents) ...... 57609,57610

12 CFR
526 .................................................. 57592

13 CFR
PROPOSED RULEs:

121 ..........................................: 57611

16 CFR
4 ..................................................... 57593
1201 ....... ....... ............. 57594

PROPOSED RULES:

440 ..................................... ...... 57612

17 CFR
200 ....... ................. 57596
231 ........................ 57596
241 ....... .. 57596
251 ................................................. .. 57596

17 gR-ConUnued
'PROPOSED RULEs:

210 .................... ..................... 57612
211 ..................... 57612

18 CFR

277 ................................................... 57597
286 ................................................... 57598
19 CFR

153................................................. 57599
21 CFR

522 ................................................... 57599
558 ................................................... 57600
PRoPoSED RULES:

2 .............................................. 57617
24 CFR
PROPOSED RuLES:

51 ...................... 57619
200 .......... 57619
201 (2 documents).... 57619, 57622
203 ....... ..................................... 57619
204 ............................................ 57619
207 ............................................ 57619
220 ........................................... 57619
221 ............................................ 57619
232 ...................... ...................... 57622
234 ............................................ 57622
235 .................. ....................... 57619
250 (2 documents) ...... 57619, 57622
340 ..................................... ..... 57622
390 ............................................ 57619
445 ............................................ 57619
570 ............................................ 57619
590 ........................................... 57619
803 ............................................ 57622
804 ........................................... 57619
805 ............................................ 57619
-865 ........................... ............... 57622
869 .................................. ....... 57619
870 ........................................... 57619

24 CFR-Continued
PROPOSED RuLES-Continued

882 (2 documents) ...... 57619, 57622
886 ........................................... L 57619
888 (2 documents) ..... 57619, 57622
1909 .................... 57619
1914 .......................................... 57619
1915.: .................... 57619
1916 .................... 57619
1917 ................................. 57619
1920 .................... 57619

29 CFR
1910 ................................................. 57601

36 CFR
9 ....................................................... 57822

40 CFR
PROPOSED RULES:

60 ...................... 5... 7834
180 ............................................ 57623

41 CFR
13-1 ................................................ 57603

46 CFR
PROPOSED RULES:

251 ............................................ 57624

47 CFR
73 ..................................................... 57604

PROPOSED RULES:
73 ............................................. 57624

49 CFR
1033 .............................................. .57604

PRoPosED RULES:
1001 .......................................... 57625
1249 .......................................... 57626

50 CFR
21 ......................... 5... 7605
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1 CFR
Ch.I ............................................... 56203

3 CFR

PROCLAMATIONS:
3822 (SeeProc. 4610) .................. 56869
4334 (See Proc. 4610) .................. 56869
4463 (See Prom 4610) .................. 56869
4466 (SeeProc. 4610) ................. 56869
4539 (See Proc. 4610) .................. 6869
4610 ................................................. 56869
4611 ............ .................................... 57008
4612 ................................................ 57013
4613 ................................................. 57019 •
4614 ....................... 57025
4615 ................................................. 57031
4616 ............................. 57035
4617 ........................ .............. 57043
4618 ....................... 57053
4619 ................................................. 57059
4620 ................................................. 57067
4621 ................................................. 57073
4622 .......... L ..................................... 57079
4623 ................................................. 57087
4624 ........... ............... . . . 57091
4625 ............ .................................. 57101
4626 .............................................. 57113
4627 ................................................. 57119

5 CFR

213 ................................................... 56203,
56204, 56873, 56874, 57489-57491

7 CFR
2 ............................................ 56204,56637
16 ..................................................... -56205
271 .................... ; ............................. 57492,

57510,57526,57543,57563
273 ....... ................. 57492

57510,57526,57543.57563
403 ................................................... 56205
722 ................................................... 56212
725 ................................................... 56874
729 ........ ...................................... 57580
905 ........................................ 57139,57140
907 ................................................... 57239
909 ................................................... 57582
910 ........................................ 56212,57582
912 ................................................... 57140
913........................ 57140
967 ................ 57239
982 .................................................. 57239
1464 ....................... 56643
1801 ................................................. 56643
1822 ............................................. 56643
1910 ................................................. 56643
1945 ............... 56643
2859.... ................... 56212

PROPOSED RULES:
271 ........................................... 57798
281 .......................................... 57798
283 ......................................... 57798
781 ............................. 57236,57607
910 ............................................ 57156

7 CFR-Continued
PROPOsED RuLEs-Continued

928 ............................................ 57259
1062 .......................................... 57156
1701 .......................................... 56244
2852 .................. 56244,56245,57608

9 CFR

78°° o.............................................

92o ..........................................

56213
56876
56218
56876

PROPOSED RuLFs:
445 ............................................ 56245
447 ................................ 56245,56247

10 CFR

205 ....... ....... .......... 57583
212 ........................... 57474

PROPOSED RULES:

20 .............................................. 56677
50 .............................................. 57157
211 .................... ........ 57627
212 ................ ........... 57609,57610

12 CFR

226 ................................................... 56877
526 ................................................... 57592
701 ................................................... 57140
?7A~ r~1f

.-XI°..... . ...............

PROPOSED RULES:
2 5 ...........................
228 ............................................
345 ........... .............
563e ..........................................

13 CFR

309 ...................................................

U I J.LU

PROPOSED RULES:
121 ............................................ 57611

14 CFR

39 .............................. 56647, 57241, 57242
71 .......................................... 56 648,57243
73 ..................................................... 56648
250 ................................................... 57243
302 ........................................ 56878,57141
304 ................................................... 56878
385 ........... : ....................................... 56884

PROPOSED RULES:

23 .............................................. 57243
25 .............................................. 57243
37 .............................................. 57243
71 ................................... 56678-56680
73 .............................................. 56680

15 CFR

372 ........................ 56648
373 ................................................... 56649
377 ................................................... 57141
379 .................................................. 56650
386 ................................................... 56653

16 CFR
Ch. I ................ ... ...... ........... 5724

1 ........................ 56888
2 ........ ......... 56888
3 ............. ..... 56862,56902
4 ................................ 56888,56903,57593
13 .............. 56653.57143
1201 ....... ... 57244,57594

PROPOSED Ru'rs:
13 ....................................
440 ............ °o..............

457 ............... . ....... .........

17 CFR

31 .................. ........... °....
200 ............. .°...°..°......-
231 ............. .............
241 ..........................
251 ..... .... ...........

PoPosED RuLxs:

57267
57612
57269

56885
57596
57596
57596
57596

1 .................... 56904,57284
145 ................................... 57284

S. ...... . 57284
210 ................................. 57612
211 ............................. . 57612
240....- ........ -....... 56247

18 CFR

2 ............................................ 56448,56536
154 ....................................... 56220, 57247
157 . ........ ........ 56448
270 ......... 56448, 56458, 56544
271 ............................ 56448, 56464, 56551
273 ............................ 56448,56493,56577
274 ............................ 56448, 56503, 56586
275 ............................ 56448,56513,56608
276 ....................... 56448,56517,56613
277 ......... ..... 57597
284 ........................... 56448,56521,56622
286 .................... 57598
420 ................................................ 56654

19 CFR
12 ............................................... 56655
153 ................................................ 57599

20 CFR

250 . ........... 56888
258 ................. ...................... 56888
259 ................ 56889
260 ............................................. 56890

21 CFR

193 .................................. 57001
522 ........................... 57599
558 ........................................ 56222,57600
561 . ...... .... 57001

P OPOSED RULES:
2 ........ ...... 57617
74 ............................ 56906
81 ...... 56906
175. ... .............. 56247189 ............. .............. ...... .. 56247
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21 CFR-Continued

PROPOSED RuLEs-Continued

193 ............................................ 57005
310 ............................................ 56906
352 ..................... 56249
436 ............................................ 56249
446 ..................... 56249
561 ..................... 57005

22 CFR

PROPOSED RULES:
151 .......................................... 57159

23 CFR

455 ........................ 57478
625 .................................................. 56660"

PROPOSED RULES:
772 ............................................ 57161

24 CFR

PROPOSED RULEs:
51 .............................................. 57619
200 ............................................ 57619
201 ................................ 57619,57622
203 ............................................ 57619
204 ........................................... 57619
207 ............................................ 57619
220 ......................................... *. 57619
221 ............................................ 57619
232 ..................... 57622
234 ............................................ 57622
-235 ..................... 57619
250 ................................ 57619,57622
340 ............................................ 57622
390 ............................................ 57619
445 ............................................ 57619
570........................................ 57619
590 ........................................... 57619
803 ........................................... 57622
804 ..................... 57619
805 ............................................ 57619
865 ............................................ 57622
869 ............................................ 57619
870 ............................................. 57619
882 .......... ..................... 57619,57622
886 ............................................ 57619
888 ................................. 57619,57622
1909 ....................... z ................ 57619
1914 .......................................... 57619
1915 .......................................... 57 619
1916 .......................................... 57619
1917 .......................................... 57619
1920 .......................................... 57619

25 CFR "

PROPOSED RULES:
32a ............................................ 56249

26 CFR

31 .............. ...... ......................56223

28 CFR
-0 ....................................................... 57249

PROPOSED RULES:
2 ................................................ 56681

29 CFR

1910 ....................... 56893,56894,57601
1928 ................................................. 56894
2610 ....................................... ........ 56894

29 CFR-Contnued

PROPOSED RULES:
1910 ..................56907,56909,56910
2700 .......................................... 56682

30 CFR

75 ..................................................... 56894

PRoposEDRULES:
715 ..................... 56425

-32 CFR

-360 ................................................... 56894
553 .................................................... 56661

33 CFR

117 .................................................. 57249
183 ................................................... 56858

PROPOSED RULES:

117 ............................................ 57305
130 ............................................ 56840
131 ............................................ 56840

36 CFR -
...................................................... 57822

1207 ................................................. 57250

37 CFR

201 .............. .................................. 57252

38 CFR -

17 ..................................................... 57144

39 CFR

111 ................................................... 56224
40 CFR

52 ........... 56662
65 .................... 56225,56226
86 .................................... .............. 57253
180 .................................................. 57000
730................................................... 56663

PROPOSED RULES:
50 ............................ ................ 56250.
52 ..... , ............................ 56910,57161
60 ........................................ 57834
65 .............................. 56912,

56913, 56915, 57162-57164,
57306

180 ........ 56917,57003,57004, 57623

41 CFR

13-1 ................................................ 57603

42 CFR

440 ........................ 57253

PROPOSED RULES:

'55 ...... i ...................................... .56918
85 .............................................. 56918
85a ............................................ 56918
405 .............................. 57166,57307
449 ............................................ 57166

43 CFR

2650 ................................................ 57144

PROPOSED RULs:
8370 ......................................... 57167

45 CFR

100 .................................................
100a .................................................
100b .................................................
105 ...................................................
116 ...................................................
117 ...................................................
118 ............................
119 .................................................
121 ....................... ....
121a .................................................
121d ................................................
124 ...................................................
127 .......................... .....................
129....................................
141....................................
142 ...................................................
160 ...................................................
162 ..................................................
166 ................................. I.....
170 ................................. ; .................
171 ...................................................

PROPOSED RULES:

90 ..............................................
144 .......... i ............................
175 ............. ............
176 ............ . ...........

46 CFR

50........................................... ....
54................................................
56..............................................
58 .....................................
61 .....................................

57254
57254
57255
57255
57255
57255
57255
57255
57255
57255
57255
57255
57255
57255
57255
57255
57255
57255
57255
57255
57255

56428
57308
57308 1
57308

56798
-56798
56708
56799
56800

107 ................................................... 56801
108 ................................................... 56807
109 ................................................... 56821
110 ................................................... 56837
111 ................................................... 5 6837
112 ................................................... 5 6838
113 ................................................... 56838
153 ................................................... 57256
310 ................................................... 56663
502 ................................................... 50897
PROPOSED RULES:

251 ............................................ 57624
502 ..................... 56921

47 CFR

73 ..................................................... 57604
87 ..................................................... 56898
PROPOSED RULES:

1 ................................................ 57167
73 .............................................. 57624

49 CFR

172 ................................................... 56666
173 ................................................... 56668
174 .............................. .................. 56668
175 .................................................. 56068
176 ........................... 56668
177 ........................ 56068
301 ................................................ 56 000
391 ........................ 56900
571 ........................ 56068
600 .................................................. 5 7144
1011 ................................................. 5 7256
1033 .................................... 57604
1100 ........ ........................... 57256
1033 .......................... 56671-56675,56902
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rules and regulations
This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are keyed to and

codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510.
The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of n6w books are listed In the first FEDERAL REGISTER issue of each

month.

[6325-01-M]
Title 5-Administrative Personnel

CHAPTER I-CIVIL SERVICE
COMMISSION

PART 213-EXCEPTED SERVICE

Temporary Boards and Commissions

AGENCY: Civil Service Commission.
ACTION: Final rule. -

SUMMARY: This amendment revokes
the Schedule A authority for the Na-
tional Center for Productivity and
Quality of Working Life because the
organization no longer exists.
EFFECTIVE DATE: November 21,
1978.-
FOR FURTHER INFORMATION
CONTACT:

James R. Edman, 202-632-4533.
Accordingly, 5 CFR 213.3199(u) is re-

voked, as follows:

§ 213.3199 Temporary Boards and Com-
missions.

(u) [Revoked]

(5 U.S.C. 3301, 3302; E.O. 10577, 3 CFR
1954-1958 Comp., p.218)

UN=E STATES CIVIL SERv-
ICE CO 9rSSION,

JAMES C. SPRY,
Executive Assistant

'to the Commissioners.
[FR Doc. 78-34351 Filed 12-7-78:8:45 am]

[6325-01-M]

PART 213-EXCEPTED SERVICE

National Foundation on the Arts and
the Humanities

AGENCY: Civil Service Commission.
ACTION: Final rule.
SUMMARY: This amendment excepts
under Schedule A until September 30,
1980, one position of Special Constitu-
encies Coordinator in the Office of the
Deputy Chairman for Policy and Plan-
ning, National Endowment for the
Arts, because examination is impracti-
cable for this position. v

EFFECTIVE DATE: November 21,
1978.

William Bohling-202-632-4533.
Accordingly, 5 CFR 213.3182(a)(9) Is

added as follows:

§213.3182 National Foundation on the
Arts and the Humanities.

(a) National Endowment for the
Arts. * *C

(9) Until September 30, 1980, one po-
sition of Special Constituencies Coor-
dinator, Office of the 'Deputy Chair-
man for Policy and Planning.
(5 U.S.C. 3301. 3302; EO 10577. 3 CFR 1954-
1958 Comp., p. 218)

UN STATES CrVLn SEaRV-
ICE COXISSION,

JAMES C. SPRY,
ExecutiveAssistant
to the Commissioner.

[FR Doc. 78-34352 Filed 12-7-78: 8:45 am]

[6325-01-M]
PART 213-EXCEPTED SERVICE

Executive Office of the President,
Federal Home Loan Bank Board

AGENCY: Civil Service Commission.
ACTION: Final rule.
SUMMARY: This amendment excepts
under Schedule C certain positions at
the Executive Office of the President
and the Federal Home Loan Bank
Board because they are confidential in
nature. Appointments may be made to
these positions without examinatfon
by the Civil Service Commission.
EFFECTIVE DATES: Executive
Office of the President-September
26, 1978; Federal Home Loan Bank
Board-October 16, 1978.
FOR FURTHIER INFORMATION
CONTACT:.

William Bohling, 202-632-4533.
Accordingly, 5 CFR 213.3303(k)(4) Is

amended and 213.3354(r) Is added as
set out below:.

§ 213.3303 Executive Office of the Presi-
dent.

(k) Office of Science and Technology
PoZicy.* * C

(4) One Senior Policy Analyst and
one Policy Analyst. Office of the As-
sistant Director for Natural Resources
and Commercial Services.

§ 213.3354 Federal Home Loan Bank
Board.

(r) One Secretary (Typing) to the
Dlrecbr. Federal Savings and Loan In-
surance Corporation.

(5 U.S.C. 3301, 3302; EO 10577, 3 CPR 1954-
1958 Comp.. p. 218)

UNITE3D STATES CIVIL SERV-
IcE COMMISSION,

JAMES C. SPRY,
ExecutiveAssistant
to the Commissioner&

[FR Doc. 78-34353 Filed 12-7-78; 8:45 am]

[6325-01-M]
PART 213-EXCEPTED SERVICE

Export-import Bank of the U.S.

AGENCY: Civil Service Commission.

ACTION: Final rule.

SUMMARY: This amendment (1) ex-
cepts under Schedule C a position at
the Export-Import Bank of the U.S.
because It Is confidential in nature and
(2) changes the title of a position from
Secretary to the Senior Vice Presi-
dent-Research and Communications
to Secretary (Steno) to the Senior
Vice President-Policy Analysis and
Communications to more appropriate-
ly reflect the duties of the position
and also to reflect the current title of
the superior. Appointments may be
made to these positions without exam-
ination by the Civil Service Commis-
sion.

EFFECTIVE DATES: Special Assist-
ant-October 11. 1978; Secretary-Oc-
tober 30, 1978.

FOR FURTHER INFORMATION
CONTACT.

William Bohling, 202-632-4533.

Accordingly, 5 CFR 213.3342(1) and
(v) are amended as set out below:
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§ 213.3342 Export-Import Bank.of the U.S.

* * * * *

(1) One Secretary (Steno) to the
Senior Vice President-Policy Analysis
and Communications.

(v) Two Special Assistants to the
Senior Vice President-Policy Analysis
and Communications.

(5 U.S.C. 3301, 3302; EO 10577, 3 CPR 1954-
1958 Comp., p. 218)

UNITED STATES CIVIL SERV-
ICE COMMISSION,

JAMES C. SPRY,

ExecutiveAssistant
to the Commissioners.

[FR Doc. 78-34354 Filed 12-7-78; 8:45 am]

[6325-01-M]

PART 213-EXCEPTED SERVICE

Department of Interior, Export-Import
" I.Bank of the U.S.

AGENCY: Civil Service Commission.

ACTION: Final rule..

SUMMARY: This amendment. (1) ex-
cepts under Schedule C a position at
the Department of Interior because it
is confidential in nature and (2)
changes the title of a position at the
Export-Import Bank of the U.S. from
Special Assistaht -to the Senior Vice
President-Research and Communica-
tions to Special Assistant to the Senior
Vice President-Policy Analysis and
Communications to reflect the current
title of the superior. Appointments
may be made to these without exami-
nation by the Civil Service Commis-
sion.
EFFECTIVE DATES: Department of
Interior-October 24, ' 1978; Export-
Import Bank of the U.S.-October 30,
1978.
FOR FURTHER INFORMATION
CONTACT:

William Bohling, 202-632-4533.
Accordingly, 5 CFR 213.3312(a)(13)

is added and 213.3342(v) 1 is amended
as set out below:

§ 213.3312 Department of Interior.

§ 213.3342 Export-Import Bank of the U,S.

* * * * S

(v) One Special Assistant to the'
Senior Vice President-Policy Analysis
and Communications.

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954-
1958 Comp., p. 218)

UNIusn STATES Cr SERV-
ICE COMMISSION,

JAMES C. SPRY,
ExecutiveAssistant
to the Commissioners.

[FR Doc. 78-34355 Filed 12-7-78; 8:45 am]

[6325-01-M]
PART 213-EXCEPTED SERVICE

Department of the Interior,
Temporary boards and commissions

AGENCY: Civil Service Commission.

ACTION: Final rule.

SUMMARY: This amendment revokes
the Schedule A authority for positions
at GS-15 and below on the staff of the
National Council on Indian Opportu-
nity, when filled by Indians of one-
fourth or more Indian blood, because
that organization no longer exists. In
addition, this amendment includes the
position of chairman in the Schedule
A authority for members of the Alaska
Native Claims Ad Hoc Appeals Board
and transfers that authority from the
headnote of temporary boards and
commissions to Department' of the In-
terior, Office of Hearings and Appeals.
EFFECTIVE DATE: November 24,
1978.
FOR FURTHER INFORMATION
CONTACT*

William BQhling, 202-632-4533.
Accordingly, 5 CFR 213.3112(1)(1) is

added and 5 CFR 213.3199 (g) and (q)
are revoked, as follows:

§ 213.3112 Department of the Interior.

* * * * *

(i) Office of Hearings and Appeals.
(1) Positions of chairman and mem-

bers of the Alaska Native Claims Ad
Hoc Appeals Board.

* S

(1) Office of the Director of Territori-
al Affairs.. * * 

(13) One Secretary to the Deputy
High Commissioner of the Trust Terri-
tory.

§ 213.3199 Temporary boards and commis-
sions.

* *

(g) [Revoked]

* * *

* (q) [Revoked]
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(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954-
1958 Comp., p. 218)

UNITED STATES CrL SERV-
ICE COM ISSION,

JAMES C. SPRY,
ExecutiveAssistant
to the Commissloner.

[FR Doe. 78-34356 Filed 12-7-78; 8:45 am]

[6325-01-M]
PART 213-EXCEPTED SERVICE

Consumer Product Safety Commission

AGENCY: Civil Service Comm~ion.

ACTION: Final rule.

SUMMARY: This amendment moves a
Schedule C position of Special Assist-
ant from the Office of the Chairman
because of an organizational redesig-
nation.

EFFECTIVE DATE: August 22, 1978.

FOR FURTHER INFORMATION
CONTACT.

-William Bohling, 202-632-4533.

Accordingly, 5 CFR 213.3360 (a) and
(e) are amended to read as follows:

§ 213.3360 Consumer Product Safety Com-
mission.

(a) Four Special Assistants, one Di-
rector of Congressional Relations, one
Public Information Officer, and one
Staff Assistant to the Chairman.

(e) One Secretary (Steno), one Staff
Assistant, and two Special Assistants
to a Commissioner.

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954-
1958 Comp., p. 218)

UNITED STATES CI I SERv-
ICE COMMISSION,

JAMES C. SPRY,
ExecutiveAssistant
to the Commissioners.

EF Doc. 78-34357 Filed 12-7-78; 8:45 am]

[3410-30-M]

Title 7-Agriculture

CHAPTER il-FOOD AND NUTRITION
SERVICE, DEPARTMENT OF AGRI-
CULTURE

CAmdt No. 140]

PART 271-PARTICIPATION OF
STATE AGENCIES AND ELIGIBLE
HOUSEHOLDS

PART 273-CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

Food Stamp Program; Maximum
Monthly Allowable Income Stand-
ards and Basis of Coupon Issuance:
Hawaii

AGENCY: Food and Nutrition Service,

USDA.

ACTION: Final rule.

SUMMARY: This amendment adds
Appendix C to § 273.10 of the Food
Stamp Program Regulaitions Issued
pursuant to the Food Stamp Act of
1977. This appendix provides the basis
of coupon issuance for Hawall. Semi-
annual adjustments In the coupon al-
lotments, to reflect food price changes
published by the Bureau of Labor Sta-
tistics, are required by the Food
Stamp Acts of 1964 and 1977. Appen-
dix C provides two tables as some
households will be certified under the
income definition and benefit provi-
sions of the regulations issued pursu-
ant to the Food Stamp Act of 1964 and
other households will be certified
under the new eligibility and benefit
determination rules promulgated
under the Food Stamp Act of 1977.

EFFECTIVE DATE: January 1, 1979.
FOR FURTHER INFORMATION
CONTACT:.

Nancy Snyder, Deputy Administra-
tor for Family Nutrition Programs,
Food and Nutrition Service, U.S. De-
partment of Agriculture, Washing-
ton, D.C. 20250, 202-447-982.

SUPPLEMENTARY INFORMATION:
On October 17, 1978. the Department
published final rulemaking to imple-
ment major aspects of the Food Stamp
Act of 1977, including the Issuance of
allotments at no cost and the eligibil-
ity criteria. In that October 17, 1978,
publication, comments were solicited
regarding the computation of the
standard deductions and the excess
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shelter/dependent care deductions for sions of the Food Stamp Act of 1964
the outlying areas. No comments were will receive at no cost until their eligi-
received during the 30-day comment. bility is redetermined under the new
period. The October 17, 1978, publica- _ program rules. The second part of this
tion also included the following imple-- appendix contains Table II which indi-
mentation schedule for the transition cates the monthly coupon allotments
to the new allotment and net income households shall receive in Hawaii as
calculations: (1) All States must imple- calculated using the new eligibility
ment the elimination of the purchase and benefit determination rules pro-
requirement (EPR) effective for all mulgated under the Food Stamp Act
households no later than the January of 1977.
1, 1979 issuance; (2) States must begin - The Food Stamp Acts of 1964 and
implementing the new eligibility and 1977 require semiannual adjustments
benefit determination rules no later in the coupon allotments to reflect
than March 1, 1979; (3) States may im- food price changes published by the
plement EPR earlier than January 1, 'Bureau of Labor Statistics. The Con-
1979, provided they begin to convert to- sumer Price Index (CPI) which is used
the new eligibility and benefit deter- in Hawaii to make these adjustments
mination rules no later than three in the coupon allotments is the CPI
months from the date they implement for Urban Wage Earners and Clerical
EPR; and (4) effective on the first day Workers.
that the new eligibility and benefit de-
termination rules are applied, those AppendixC ot Part 271 of the Food
rules must apply to all new applicants Stamp Program Regulations promul-

and to each household which is recer- gated under the Food Stamp Act of
tilled. Households ceitified prior to 1964 is revised to read as follows:

the first day of the 120-day maximum APPENVrx C/TAmLE I-HAwAu-
conversion period, but after the effec-
tive date for EPR, shall receive the Section 7(a) of the Food Stamp Act of
bonus amount provided under the 1964, as amended, requires that the value of
Food Stamp Act of 1964 until recerti- the coupon allotment be adjusted semiannu-

ally by the nearest dollar increment that isfied or until a desk review is conduct- a multiple of two to reflect changes in the
ed. Because there will be two methods prices of food-published by the Bureau of
for computing food stamp eligibility Labor Statistics. Under this provision, an
and benefits in effect during the six- adjustment based on the cost of the Thrifty
month beriod beginning January 1, Food Plan in September 1978 has been
1979, this appendix appears in two made in the coupon allotments for all
parts. The first part revises the July 1, households.
1978 'maximum allowable income The 1973.amendments to the Food Stamp
standards and basis of coupon issuance Act of 1964 specified that the first semlan-
for Hawaii which appear as Appendix nual adjustment be made in January 1974 tof o Haaii which apear aood SApendireflect changes in food prices throughC to Part 271 of the Food Stanp Pro- August 1973. Similar procedures" have been
gram Regulations promulgated under used for subsequent semiannual adjust-
the Food Stamp Act of 1964 as amend- ments;. Le., the July adjustment based on
ed. Table. I indicates the bonus allot- the cost of the food plan in the preceding
ments households certified under the February and the January adjustment
income definition and benefit provi- based on the cost of the food plan In the

preceding August. Effective with the July
1978 Basis of Coupon Issuance Tables, the
cost of the Thrifty Food Plan was based on
more current data-the cost of the plan for
March. Likewise, the Income standards and
coupon allotments to become effective on
January 1, 1979 are based on the cost of the
Thrifty Food Plan In September 1978.

Households in which all members are in.
cluded in the federally aided public assist-
ance grant, general assistance grant, or sup.
plemental security income benefit shall be
determined to be eligible to participate In
the program while receiving such grants
without regard to the income and resources
of the household members.

The maximum allowable income stand.
ards for determining eligibility of all other
applicant households, including those In
which some members are recipients of fed.
erally aided public assistance, general assist.
ance, or supplemental security income bene.
fit, in Hawaii shall be as follows:

MarxAlto
MoJ
Inc

Stan
IlaHousehold Size:

... . .°,.................,.... .,,.

2 . .. . .....°.......................

4. - - - °.- ....,... -1 .°. 1..1... .
5 . . ... .. . °..°...........°, .........

6 . . . . ............. .o. ..°,°....... ....

7 .. .. . .............°.,..........,........,....

Each additional 3nember .........
'1978 USDA poverty guideline.

imumn
wable
nthly
ome
dards,
wait

1$300
401
667
8411,001

1,201
1,333
1,621
+193

"Income" as the term is used in this table
is as defined in § 271.3(c) of the Food Stamp
Program Regulations in effect until Imple.
mentation of the provisions of § 273.9 of the
Food Stamp Program Regulations promul.
gated under the Food Stamp Act of 1977.

Pursuant to. sections 7(a) and (b) of the
Food Stamp Act of 1964, as amended (7
U.S.C. 2016, Pub. L. 91-671), the face value
of the monthly coupon allotment which
State agencies are authorized to Issue to any
household certified as eligible to participate
in the Program in Hawaii shall be:
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FOR ISSUANCE TO HOUSEHOLDS OF MORE THAN
EIGHT PERSONS USE THE FOLLOWING FOR-
MULA

Because the Department recognizes the
complexity of the methodology involved in
preparing tables for households with more
than eight persons, extended tables for
households of more than eight persons will
soon be provided to the State agencies.

A. Value of the Total Allotment. For each
person in excess'of eight, add $58 to the
monthly coupon allotment of $458, which is
the maximum bonus for eight-person house-
holds.

B. Monthly Net Income. For households of
more than eight persons, it will be necessary
to add on to each of the last monthly net
income increments to reflect the maximum
allowable income that is applicable to that
size household. To do this, add $30 to
1,499.99 and $30 to 1,500 to obtain 1,529.99
and 1,530 and continue this addition process
until you reach the income increment which
contains the new maximum allowable-net
income figure applicable to that size house-.
hold.

C. Bonus Allotments. To determine the
bonus allotments to be issued to households
of more than eight persons, refer to the
July 1978 basis of coupon issuance tables. It
will be necessary to:

1. Compute the maximum monthly bene-
fit reduction (in the July tables, this is the
maximfum purchase requirement) for house-
holds of more than eight persons. The maxi-
mum monthly benefit reduction for a
household of nine is $468. Add $54 for each
person over nine to obtain the maximum
benefit reduction for that size household.

2. Refer to the July 1978 basis of coupon
issuance tables for -households with more

.than eight persons. The maximum monthly
benefit reduction obtained in the previous
step for the appropriate size household
should- be placed at the bottom of the
monthly purchase requirement column on
the July tables for that size household. This
is the new maximum monthly benefit reduc-
tion applicable to households whose net
income is the maximum allowable for their
particular household size.

3. Find the place near the bottom of each
column of the July tables for households in
excess of eight where the increase in
monthly purchase requirements from one
$30 income bracket to the next is less than
$9. (Normally, the benefit reduction goes up
$9 for every $30 in income.) From that point
until the bottom of the column for each
household size, replace the purchase re-
quirement in the July tables with the fol-
lowing computation. For each new $30
income bi-acket, add $9 to the monthly

benefit reduction. However, when the bene-
fit reduction reaches the maximum benefit
reduction for that household size (as com-
puted in step 1). use the maximum benefit
reduction instead.

4. Determine the bonus allotments to be
issued to households of more than eight
persons, by subtracting the benefit reduc-
tions obtained for each household size and
income grouping from the total food stamp
allotment.

Appendix C to Part 273.10 of the
'ood Stamp Program Regulations pro-

mulgated under the Food Stamp Act
of 1977 is added as follows: .

APPENDix C/TABLE II-HAwAIi

Section 3(o) of the Food Stamp Act of
1977 requires that the value of the Thrifty
Food Plan be adjusted semiannually to the
nearest dollar increment to reflect changes
in Its cost for the six months ending the
preceding September 30 and March 31, re-
spectively. Under this provision an adjust-
ment based on the cost of the Thrifty Food
Plan in September has. been made in the
coupon allotments for all households.

The maximum allowable income stand-
ards for determining eligibility of all house.
holds, including those in which all members
are included in the federally aided public as-
sistance grant, general assistance grant, or
supplemental security income benefit, in
Hawaii appear in Appendix A to § 273.9.
However, to assure clarity and prevent mis-
understandings and errors, these standards
are also reflected below:

Maximum
Allowable
Aronthl
Incoine

Slandards1
,Household Size: Hawaii

1 . ...................................... ......................... $321
2 ..................................................................... 422
3 .................................. 523
4. ... .............................. 624
5 ..................................................................... 725
6 ................. 825
7 ...................................................................... 920
8 ...................................................................... 1,027
Each additional member ............................ +101

'Office of Management and Budget (OMB) Non.
farm Income Poverty Guideline.

"Income" as-the term is used in the notice
is as defined in § 273.9(b) of the Food Stamp
Program Regulations promulgated under
the Food Stamp Act of 1977. I

Pursuant to Section 8(a) of the Food
Stamp Act of 1977 (7 U.S.C 2017, Title XIII
of Pub. L. 95-113), the value of the allot-
ment which State agencies are authorized to
issue to any household certified as eligible
to participate in the Food Stamp Program
in Hawaii shall be:
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FOR ISSUANCE TO HOUSEHOLDS OF MORE THAN
'EIGHT PERSONS USE THE FOLLOWING FOR-
MULA

A. Value of the Thrifty Food Plan, For
each person in excess of eight, add $58 to
the monthly Thrifty Food Plan for an
elght-person-household.

B. Benefit--Determination Without the
Tables. To determine the benefit house-
holds shall receive:

1. Multiply the household's net monthly
income by 30 percent and round by drop-
ping all cents.

2. Subtract the result obtained in step 1
from the Thrifty Food Plan for that size
household.

C. Benefit Determination With the Tables.
For households of more than eight persons;
it will be necessary to add on to the last
monthly net income grouping to reach the
maximum allowable income that is applica-
ble to that size'household. To do this, note-
that the monthly net income groupings
follow a $3 bracket, $3 bracket, $4 bracket
pattern that does not vary. Add below the
1027-1029 Income grouping (a $3 bracket), a
new grouping for 1030.-1033 (a $4 bracket).
Then, follow the $3 bracket, $3 bracket, $4
bracket pattern continuously until the
maximum monthly net income applicable to
that size household is reached.

NoTE.-The Food and Nutrition Service
has determined that this document does not
contain a major proposal requiring prepara-
tion of an Economic Impact Statement
under Executive Order 11821 and OMB Cir-
cular A-107.

In view of the need for placing this
notice into effect January 1, 1979, and
the lead-time needed by.State agencies
for implementation, it is h~reby deter-
mined that it is impracticable and con-
trary to the public interest to give
notice of proposed rulemaking with re-
spect to this notice.
(Cetalog of Federal Domestic Assistance,
No. 10.551, Food Stamps.)

- Dated: December 1, 1978.

CAROL TucKER FOREMAN,
Assistant Secretary.

[FR Doe. 78-34137 Filed 12-7-78; 8:45 am]

[3410-30-M]

[Amdt. No. 140]

PART 271.-PARTICIPATION OF
STATE AGENCIES -AND ELIGIBLE
HOUSEHOLDS

PART 273-CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

Food Stamp Program; Maximum
Monthly 'Allowable Income Stand-
ards and Basis of Coupon Issuance:
Puerto Rico

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Final rule.

SUMMARY: This amendment adds
Appendix D to § 273.10 of the4Food
Stamp Program Regulations issued
pursuant to the Food Stamp Act of'
1977. This appendix provides the basis
of coupon issuance for Puerto Rico.
Semiannual adjustments in the
coupon allotmentsi to. reflect food
price changes published by the Bureau
of Labor Statistics, are required by the
Food Stamp Acts of 1964 and 1977. Ap-
pendix D provides two tables as some
households will be certified under the
income definition and benefit provi-
sions of the regulations issued pursu-
ant to the Food Stamp Act of 1964 and
other households will be certified
under the new eligibility and benefit
determination rules promulgated
under the Food Stamp Act of 1977.
EFFECTIVE DATE: January 1, 1979.
FOR F UTHER INFORMATION
CONTACT'

Nancy Snyder, Deputy Administra-
tor for Family Nutrition Programs,
Food and Nutrition Service, U.S. De-
partment of Agriculture, Washing-
ton, D.C. 20250, 202-447-8982.

SUPPLEMENTARY INFORMATION:
On October 17, 1978, the Department
published final rulemaking to imple-
ment major aspects of the Food Stamp
Act of 1977, including the issuance of
allotments at no cost and the eligibil-
ity criteria. In that October 17, 1978,
publication, comments were solicited
regarding the computation of the
standard deductions and the excess
shelter/dependent care deductions for
the outlying areas. No comments were
received during the 30-day comment
period. The October 17, 1978, publica-
tion'also included the following imple-
inentation schedule for the transition
-to the new allotment and net income
calculations: (1) All States must imple-
ment the elimination of the purchase
requirement (EPR) effective for all
households no later than the January
1, 1979 issuance; (2) States must begin
implementing the new eligibility and
benefit determination rules no later
than Mairch 1, 1979; (3) States may im-
plement EPR earlier than January 1,
1979, provided they begin to convert to
the new eligibility and benefit deter-
mination rules no later than three .
months from the date they implement
EPR; and (4) effective on the first day
that the new eligibility and benefit de-
termination rules are applied, those
rules must apply to all new applicants
and to each household which is recer-
tified. Households certified prior to
the first day'of the 120-day maximum
conversion period, but after the effec-
tive date for EPR, shall receive the
bonus amount provided under the
Food Stamp Act of 1964 until recerti-
fied or until a desk review is conduct-
ed. Because there will be two methods
for computing food stamp eligibility

and benefits in effect during the six-
month period beginning January 1,
1979, this appendix appears In two
parts. The first part revises the July 1,
1978 maximum allowable Income
standards and basis of coupon issuance
for Puerto Rico which appear as Ap-
pendix D to Part 271 of the Food
Stamp Regulations promulgated
under the Food Stamp Act of 1964 as
amended. Table I indicates the bonurs
allotments households certified under,
the income definition and benefit pro.
visions of the Food Stamp Act of 1904
will receive at no cost until their eligi-
bility is redetermined under the new
program rules. The second part of this
appendix contains Table II which indi-
cates the monthly coupon allotments
households shall receive In Puerto
Rico as calculated using the new eligi-
bility and benefit deternination rules
promulgated under the Food Stamp
Act of 1977.

The Food Stamp Acts of 1904 and
1977 require semiannual adjustments
in the coupon allotments to reflect
food price changes published by the
Bureau of Labor Statistics. Food
prices for Puerto Rico are obtained
monthly from the pricing system
under the .the Government of the
Commonwealth of Puerto Rico. As
mandated by the Food Stamp Acts of
1964 and 1977, the cost of the Thrifty
Food Plan is adjusted to reflect the
cost of food in Puerto Rico but cannot
exceed the cost Of food In the fifty
States and the District of Columbia.

Appendix D to Part 271 of the Food
Stamp Program Regulations promul-
gated under the Food Stamp Act of
1964 is revised to read as follows:

ArENDix D/TAuLz I-PUEsTo RIco
Section 7(a) of the Food Stamp Act of

1964, as amended, requires that the value of
the coupon allotment be adjusted semiannu.
ally by the nearest dollar Increment that is
a multiple of two to reflect changes in tie
prices of food published by the Bureau of
Labor Statistics. Under this provision, an
adjustment based on the cost of the Thrifty
Food Plan in September 1978 has been
made in the coupon allotments for all
households.

The 1973 amendments to the Food Stamp
Act of 1964 specified that the first semian
nual adjustment be made in January 1974 to
reflect changes in food prices through
August 1973. Similar procedures have been
used for subsequent semiannual adjust-
ments; I.e., the July adjustment based on
the cost of the food plan In the preceding
February and the Jaiuary adjustment
based on the cost of the food plan in tile
preceding August. Effective with the July
1978 Basis of Coupon Issuance Tables, tile
cost of the Thrifty Food Plan was based on
more current data-the cost of the plan for
March. Likewise, the income standards and
coupon allotments to become effective on
January 1, 1979 are based on the cost of tile
Thrifty Food Plan in September 1978.

Households In which all members are In.
eluded in the federally aided public assist
ance grant, general assistance grant, or sup-

FEDERAL REGISTER, VOL 43,NO. 237-FRIDAY, DECEMBER 8, 1978
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RULES AND REGULATIONS

plemental security Income benefit shall be
determined to be eligible to participate In
the program while receiving such grants
without regard to the Ipcome and resources
of the household members.

The maximum allowable income stand-
ards for determining eligibility of all other
applicant households, including those In
which some members are recipients of fed-
erally aided public assistance, general assist-
ance, or supplemental security Income bene-
fit, In Puerto Rico shall be as follows:

Maximum
AllocblaMon~jdy

Income
Standar ,

Housebold Size Puerto Rico
1 '$279
2 . .. ......... ..... ... . .. . '367
3 487
4 620
5 .733
6 U81
7 973
8 1.113
Each additiona member - +140

11978 USDA poverty guldellne.

"Income" as the term Is used in this table
Is as defined n § 271.3(c) of the Food Stamp
Program Regulations in effect until Imple-
mentation of the provisions of § 273.9 of the
F ood Stamp Program Regulations promul-
gated under the Food Stamp Act of 1977.

Parsuant to sections 7 (a) and (b) of the
Food Stamp Act of 1964. as amended (7
U.S.C. 2016, Pub. L. 91-671). the face value
of the monthly coupon allotment which
State agencies are authorized to issue to any
household certified as eligible to participate
in the Program In Puerto Rico shall be:

FEDERAL REGISTER, VOL 43, NO. 237-FRIDAY, DEMBER 8, 1978
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FOR ISSUANCE TO HousEHoLDs OF MORE THAN
EIGHT PERSONS USE THE FOLLOWING FOR-
MULA

Because the Department recognizes the
complexity of the methodology involved in
preparing tables for households with more
than eight persons, extended tables for
households of more than eight persons will
soon be provided to the State agency.

A. Value of the Total Allotment For each
person in excess of eight, add $42 to the
monthly coupon allotment of $334, which is
the maximuin bonus for eight-person house-
holds.

B. Monthly Net Income. For households of
more than eight persons, it will be necessary
to add.on to each of the last monthly net
income increments to reflect the maximum
allowable income that is applicable "to that
size household. To do this, add $30 to
1,109.99 and $30 to 1,110 to obtain 1,139.99
and 1,140 and continue this addition process
'until you reach the income increment which
contains the new maximum allowable net
income figure applicable to that size house-
hold.

C. Bonus Allotments. To determine the
bonus allotments to be issued to households
of more than eight persons, refer to the
July 1978 basis of coupon issuance tables. It
will be necessary to:

1. Compute the maximum monthly bene-
fit reduction (in the July tables, this is the
maximum purchase requirement) for house-
holds of more than eight persons. The maxi-
mum monthly benefit reduction for a
household of nine is $332. Add $38 foreach
person over nine to obtain the maximum
benefit reduction for that size household.

2. Refer to the July 1978 basis of coupon
issuance tables for households with more
than eight persons. The maximum monthly
benefit reduction obtained in the previous
step for the appropriate size household
should be placed at the bottom of the
monthly purchase requirement column on
the July tables for that size household. This,
is the new maximum monthly benefit reduc-
tion applicable to -households whose net
income is the maximum allowable for their
particular household size.

3. Find the place near the bottom of each
column of the July tables for households in
excess of eight where the increase in
monthly purchase requirements from one
$30 income bracket to the next is less than
$9. (Normally, the benefit reduction goes up
$9 for every $30 in income.) From that point
until the bottom of the column for each
household size, replace the purchase re-
quirement in the July tables with the fol-
lowing computation. For each new $30,
Income, bracket, add $9 to the monthly
benefit reductlon. However, when the bene-

fit reduction reaches the maximum benefit
reduction for that household size (as com-
puted in stgp 1), use the maximum benefit
reduction instead.

4. Determine the bonus allotments to be
issued to households of more than eight
persons, by subtracting the benefit reduc-
tions obtained for each household size and
income grouping from the total food stamp
allotment.

Appendix D to Part 273.10 of the
Food Stamp Program Regulations pro-
mulgated under the Food Stamp Act
of 1977 is added as follows:

APPENDIX D/TaBLE II-PERTO Rico

Section 3(o) of the Food Stamp Act of
1977 requireq that the value of the Thrifty
Food Plan be adjusted semiannually to the
nearest dollar increment to reflect changes
in Its cost for the sli months ending the
preceding September 30 and March 31, re-
spectively. Under this provision an adjust-
ment based on the cost of the Thrifty Food
Plan in September has been made in the
coupon allotments for all households.

The maximum allowable Income stand-
ards for determining eligibility of all house-
holds, including those in which all members
are included in the federally aided public as-
sistance grant, general assistance grant, or
supplemental security Income benefit, in
Puerto Rico appear in Appendix A to
§ 273.9. However, to assure clarity and pre-
vent misunderstandings and errors, these
standards are also reflected below:

Maximum
Allowable
Monthlv
Income

Standards,'
Household Size: Puerto Rico

1 .............................. $277
2 ...................................................................... 365
3 ........................................a ............................ 454
4 ...................................................................... 642
5 ...................................................................... 630
6 ...................................................................... 719
' ....................................................................... 80
8 ...................................................................... 895
Each additional member ........................... +89

11 Office of Management and Budget (OMB) Non-
farm Income Poverty Guideline.

"Income" as the term is used in the notice
is as defined in § 273.9(b) of the Food Stamp
Program Regulations promulgated under
the Food Stamp Act of 1977.

Pursuant to Section 8(a) of the Food
Stamp Act of 1977 (7 U.S.C. 2017, Title XIII
of Pub. L. 95-113), the value of the allot-
ment which State agencies are authorized to
issue to any household certified as eligible
to participate in the Food Stamp Program
in Puerto Rico shall be:
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FOR ISSUANCE TO HOUSEHOLDS OF MORE THAN
EIGHT PERSONS USE THE FOLLOWiNG FOR-

UULA
A. Value of the Thrifty Food Plan. For

each person in excess of eight, add $42 to
the monthly Thrifty Food Plan for an
eight-person household.

B. Benefit Determination Without the
Tables. To determine the benefit house-
holds shall receive:

1. Multiply the household's net monthly
income by 30 percent and round by drop-
ping all cents.

2. Subtract the result obtained in step 1
from the Thrifty Food Plan for that size
household.

C. Benefit Determination With the Tables.
For households of more than eight persons,
It will be necessary to add. on to the last
monthly net income grouping to reach the
maximum allowable income that is applica-
ble to that size household. To do this, note
that the monthly net income groupings
follow a $3 bracket, $3 bracket, $4 bracket
pattern that does not vary. Add below the
894-896 income grouping (a $3 bracket), a
new grouping for 897-899 (a $3 bracket) and
another new Income grouping fof 900-903 (a
$4 bracket). Then, follow the $3 bracket, $3
bracket, $4 bracket pattern continuously
until the maximum monthly net income ap-
plicable to that size household is reached.

NorTE-The -Food and Nutrition Service
has determined that this document does not
contain a major proposal-requiring prepara-
tion of an Economic Impact Statement
under Executive Order 11821 and OMB Cir-
cular A-107.

In view of the need for placing this
notice into effect January 1, 1979, and
the lead-time needed by State agencies
for implementation, it is hereby deter-
mined that it is impracticable and con-
trary to the public interest to give
notice of proposed rulemaking with re-
spect to this notice.

(Catalog of Federal Domestic Assistance,
No. 10.551, Food Stamps)

Dated: December 1, 1978.

CAROL TUcKER FOREMAN,
Assistant Secretary.

[FR Doc. 78-34138 Filed 12-7-78; 8:45 ain]

[3410-30-M]

[Amdt. No. 1401

PART 271-PARTICIPATION OF
STATE AGENCIES AND ELIGIBLE
HOUSEHOLDS

PART 273-CERTIFICATIONI OF
ELIGIBLE HOUSEHOLDS

Food Stamp Program; Maximum
Monthly Allowable Income Stand-
ards and Basis of Coupon Issuance:
Virgin Islands

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Final rule.

SUMMARY: This amendment adds
Appendix E to § 273.10 of the Food
Stamp Program Regulations issued
pursuant to the Food Stamp Act of
1977. This appendix provides the basis
of coupon issuance for the Virgin-Is-
lands. Semiannual adjustments in the
coupon allotments, to reflect food
price changes published by the Bureau
of Labor Statistics, are required by the
Food Stamp Acts of 1964 and 1977. Ap-
pendix E provides two tables as some
households will be certified under the
income definition and benefit provi-
sions of the regulations issued pursu-
ant to the Food Stamp Act of 1964 and
other households win be certified
undef the new eligibility and benefit
determination rules promulgated
under the Food Stamp Act of 1977.
LEFFECTIVE DATE: January 1, 1979.

FOR FURTHER INFORMATION
CONTACT: 4

Nancy Snyder, Deputy Administra-
tor for Family Nutrition Programs,
Food and Nutrition Service, U.S. De-
partment of Agriculture, Washing-
ton, D.C. 20250, 202-447-8982.

SUPPLEMENTARY INFORMATION:
On October 17, 1978, the Department
published final rulemaking -to imple-
ment major aspects of the Food Stamp
Act of 1977, including the issuance of
allotments at no cost and the. eligibil-
ity criteria. In that October 17, 1978.
publication, comments were solicited
regarding the computation of the
standard deductions and the excess
shelter/dependent care deductions for
the outlying areas. No comments were
received during the 30-day .comment
period. The October 17, 1978, publica-
tion also included the following imple-
mentation schedule for the transition
to the new allotment and net income
calculations: (1) All States must imple-
ment the elimination of the purchase
requirement (EPR) effective for all
households no later than the January
1, 1979 issuance; (2) States must begin
implementing the new eligibility and
benefit determination rules no later
-than March- 1, 1979; (3) States may im-
plement EPR earlier than January 1,
1979, provided they begin to convert to
the new eligibility and benefit deter-
mination rules no later than three
months from the date they implement
EPR; and (4) effective on the first day
that the new eligibility and benefit de-
termination rules are applied, those
rules must apply to all' new applicants
and to each household which is recer-
tified. Households certified prior to
the first day-of the 120-day maximum
conversion period,,but after the effec-
tive date for EPR, shall receive the
bonus amount provided under the
Food Stamp Act of 1964. until recerti-

fled or until a desk review is conduct-
ed.

Because there will be two methods
for computing food stamp eligibility
and benefits in effect during the six-
months period beginning January 1,
1979,. this appendix appears in two
parts. The first part revises the July 1,
1978 maximum allowable income
standards and basis of coupon issuance
for the Virgin Islands which appear as
Appendix E to Part 271 of the Food
Stamp Program Regulations promul-
gated under the Food Stamp Act of
1964 asamended. Table I indicates the
bonus allotments households certified
under the income definition and bene-
fit provisions of the Food Stamp Act
of 1964 will receive at no cost unitil
their eligibility is redetermined under
the new program rules. The second
part of this appendix contains Table II
which indicates the monthly coupon
allotments households shall receive In
the Virgin -Islands as calculated using
the new eligibility and benefit deter-
mination rules promulgated under the
Food Stamp Act of 1977.

The Food Stamp Acts of 1964 and
"1977 require semiannual adjustments
in the coupon allotments to reflect
food price changes published: by the
Bureau of Labor Statistics. (BLS).
Food prices for the Virgin Islands are
collected under special arrangements
between the Department and BIS. As
mandated by the Food Stamp Acts of
1964 and 1977, the cost of the Thrifty
Food Plan is adjusted to reflect the

- cost of food in the Virgin Islands but
cannot exceed the cost of food in the
fifty States and the District of Colum-
bia.

Appendix E-to Part 271 of the Food
Stamp Program Regulations promul!-
gated under theFood Stamp Act of
1964 is revised to read as follows:

APrrmx E/TABrx I-VmGnq IsLANS
Section 7(a) of the Food Stamp Act of

1964, as amended, requires that the value of
the coupon allotment be adjusted semiannu-
ally by the nearest dollar increment that is
a multiple of two to reflect changes in the
prices of food published by the Bureau of
Labor Statistics. Under this provision, an
adjustment based on the cost of the Thrifty
Food Plan in September 1978 has been
made in the coupon allotments for all
households.

The 1973 amendments to the Food Stamp
Act of 1964 specified that the first semian-
nual adjustment be made In January 1974 to
reflect changes in food prices through
August 1973. Similar procedures have been
used for subsequent semiannual. adjust.
ments; i.e., the July adjustment based on
the-cost of the food plan in the preceding
February ahd the January adjustment
based on the cost 6f the food plan in the
preceding August. Effective with the July
1979 Basis of Coupon Issuance Tables, the

- cost of the Thrifty Food Plan was based on
more current data-the cost of the plan for
March. Likewise, the Income standards and
coupon allotments to become effective on
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January 1, 1979 are based on the cost of the
Thrifty Food Plan In September 1978.

Households n which all members are In-
cluded In the-federally aided public assist-
ance grant, general assistance grant, or sup-
plemental security income benefit shall be
determined to be eligible to participate In
the program while receiving such grants
without regard to the income and resources
of the household members.

The maximum allowable income stand-
ards for determining eligibility of all other
applicant households, including those In
which some members are recipients of fed.
erally aided public assistance, general assist-
ance, or supplemental security Income bene-
fit. In the Virgin Islands shall be as follows

Maximum
Allowable
Monthly
Incolm

Standards
Household Size Virgin Islands

1

3.
4
5
6
78 -. ..

IS279
447
640
813
967

1.160
1=O
1.467

Each additional member +187

11978 USDA poverty guldeline.

"Income" as the term Is used In this table
Is as defined In § 271.3(c) of the Food Stamp
Program Regulations In effect until Imple-
mentation of the provisions of § 273.9 of the
Food Stamp Program Regulations promul-
gated under the Food Stamp Act of 1977.

Pursuant to sections 7 (a) and (b) of the
Food Stamp Act of 1984. as amended (7
U.S.C. 2016, Pub. L. 91-671). the face value
of the monthly coupon allotment which
State agencies are authorized to Issue to any
household certified as eligible to participate
In the Program In the Virgin Islands shall
be:
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FOR ISSUANCE TO HousEHoLDs OF MORE THAN
EIGHT PERSONS USE THE FOLLOWING FOR-
MULA
Because the Department recognizes the

complexity of the methodology involved in
preparing tables for households with more
than eight persons, extended tables for
households of more than eight persons will
soon be provided to the State agencies.

A. Value of the Total Allotment. For each
person in excess of eight, add $56 to the
monthly coupon allotment of $440. which is
the maximum bonus for eight-person house-
holds.

B. Monthly Net Income. For households of
more than eight persons, It will be necessary
to add on to each of the last monthly net
income increments to reflect the maximum
allowable income that is applicable to that
size household. To do this, add $30 to
1,439.99 and $30 to 1,440 to obtain 1,469.99
and 1,470 and continue this addition process
until you reach the income increment which
contains the new maximum allowable net
income figure applicable to that size house-
hold.

C. Bonus Allotment. To determine the
bonus allotments to be issued to households
of more than eight persons, refer to the
July 1978 basis of coupon issuance tables. It
will be necessary to:

1. Compute the maximum monthly bene-
fit reduction (in the July tables, this is the
maximum purchase requirement) for house-
holds of more than eight persons. The maxi-
mum monthly benefit reduction for a
household of nine is $448. Add $52 for each
person over nine to obtain the maximum
benefit reduction for that size household.

2. Refer to the July 1978 basis of coupon
issuance tables for households with more
than eight persons. The maximum monthly
benefit reduction obtained in the previous

step for the appropriate size household
should be placed at the bottom of the
monthly purchase requirement column on
the July tables for that size household. This
is the new maximum monthly benefit reduc-
tion applicable to households whose net
income is the maximum allowable for their
particular household size.

3. Find the place near the bottom of each
column of the July tables for households in
'excess of eight where the Increase in
monthly purchase requirements from one
$30 income bracket to the next s less than
$9. (Normally, the benefit reduction goes up
$9 for every $30 in income.) From that point
until the bottom of the column for each
household size, replace the purchase re-
quirement in the July tables with the fol-
lowing computation. For each new $30
income bracket, add'$9 to the monthly.
benefit reduction. However, when the bene-
fit reduction reaches the maximum benefit
reduction for that household size (as com-
puted in step 1). use the maximum benefit
reduction Instead.

4. Determine the bonus allotments to be
issued to households of more than eight
persons, by subtracting the benefit reduc-
,tions obtained for each household size and
income grouping from the total food stamp
allotment.

Appendix E to Part 273.10 of the
Food Stamp Program Regulations pro-
mulgated under the Food Stamp Act
of 1977 is added as follQws:

Appmmix E/TAnxz I-VnIoue IsLwNs

Section 3(o) of the Food Stamp Act of
1977 requires that the value of the Thrifty
Food Plan be adjusted semiannually to the
nearest dollar increment to reflect changes
in Its cost for the six months ending the

preceding September 30 and March 31, re-
spectively. Under this provisl6n an adjust-
ment based on the cost of the Thrifty Food
Plan in September has been made in the
coupon allotments for allhouseholds.

The maximum allowable income stand-
ards for determining eligibility of all house-
holds, including those In which all members
are Included in the federally aided public as-
sistance grant, general assistance grant, or
supplemental security income benefit, in
the Virgin Islands appear in Appendix A to
§ 213.9. However, to assure clarity and pre-
vent misunderstandings and errors, these
standards are also reflected below-

Maximum
Allorrable
Monthly
Income

Stcndarznls
VirvinkrlandsHouehold Sle

1 $27
2 365
3 454
4 542
5 630
6 719
7 80"
8 895
Each addlUonal member +89

SOffice of Management and Budget (OMB) Non-
farm Income Poverty Guideline.

"Income" as the term Is used In the notice
is as defined In § 273.9(b) of the Food Stamp
Program Regulations promulgated under
the Food Stamp Act of 1977.

Pursuant to Section 8(a) of the Food
Stamp Act of 1977 (7 U.S.C. 2017, Title XIII
of P1. 95-113), the value of the allotment
which State agencies are authorized to Issue
to any household certified as eligible to par-
ticIpate in the Food Stamp Program in the
Virgin Islands shall be:
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FOR IssuAic TO HOUSHoLDS OF MORE Tw

E1G=r PsSONS USE =ax FOLLOWMG FO:
MULA
A. Value of the Thrift Food PZan. F

each person in excess of eight, add $55 1
the monthly Thrifty Food Plan for a
eight-person household.

B. Benefit Determination Without 0)
Table. To determine the benefit hous

' holds shall receive:
L Multiply the household's net month]

income by 30 percent and round by dro]
ping all cents.

2. Subtract the result obtained in step
from the Thrifty Food Plan for that slz
household.

C. Benefit Determination With the Table
For households of more than eight person

* it will be necessary to add on to the la
monthly net income grouping to reach th
maximum allowable income that is appllc
ble to that size household. To do this, not
that the monthly net income grouplng
follow a $3 bracket, $3 bracket, $4 bracke
pattern that does not vary. Add below th
894-896 income grouping (a $3 bracket).
new grouping for 897-899 (a $3 bracket) an
another new income grouping for 900-903 (
$4 bracket). Then follow the $3 bracket, $
bracket, $4 bracket pattern continuousl
until the maximum monthly net income a;
plicable to that size household is reached.

NoT The Food and Nutrition Service ha
determined that this document does no
contain a major proposal requiring prepara
tion of an Economic -Impact Statemen
under Executive Order 11821 and OMB Cir
cularA-107.

In view of the need for placing tht
notice into effect January 1, 1979, anc
the lead-time needed by State agencle,
for implementation, it is hereby deter
mined that it is impracticable and con
trary to the public interest to giv
notice of proposed rulemaking with re
spect to this notice.
(Catalog of Federal Domestic Assistance
No. 10.551, Food Stamps)

Dated: December 1, 1978.,
CAROL Tucmm FoEmmAT,

Assistant Secretary.
[FR Doc. 78-34139 Filed 12-7-78; 8:45 am]

[3410-30-M]

[Amdt. No. 1401

PART 271-PARTICIPATION OF
STATE AGENCIES AND ELIGIBLE
HOUSEHOLDS

PART 273-CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

Food Stamp - Program; Maximum
Monthly Allowable Income Stand-
ards and Basis of Coupon Issuance:
Alaska; Standard Deductions:
Alaska, Hawaii, Puerto Rico, Virgin
Islands, and Guam

AGENCY: Food and Nutrition Service,
'- USDA.

r ACTION: Final rule.
0

SUMMARY: This amendment (1)
Adds Appendix B to § 273.10 of the

* Food Stamp Program Regulations
issued pursuant to the Food Stamp
Act of 1977. This appendix provides
the basis of coupon Issuance for
Alaska. Semiannual adjustments In
the coupon allotments, to reflect food
price changes published by the Bureau
of Labor Statistics, are required by the
Food Stamp Acts of 1964 and 1977. Ap-
pendix B provides two tables as some

* households will be certified under the
income definition and benefit provi-
sions of the regulations issued pursu-
ant to the Food Stamp Act of 1964 and
other households will be certified
under the new eligibility and benefit
determination rules promulgated
under the Food Stamp Act of 1977;
and (2) revises the standard deduction
for the outlying areas appearing In
Appendix B to §273.9(d)(1) of the
Food Stamp Program Regulations pro-
mulgated under the Food Stamp Act
of 1977.

EFFECTIVE DATE: January 1, 1979.
FOR FURTHER INFORMATION
CONTAC [.

Nancy Snyder, Deputy Administra-
tor for Family Nutrition Programs,
Food and Nutrition Service, U.S. De-
partment of Agriculture, Washing-

* ton, D.C. 20250, 202-447-8982.

SUPPLEMENTARY INFORMATION:

On October 17, 1978, the Department
published final rulemaking to imple-
ment major aspects of the Food Stamp
Act of 1977, including the Issuance of
allotments at no cost and the eligibil-
ity criteria. In that October 17, 1978,
publication, comments were solicited
regarding the computation of the
standard deductions and the excess
shelter/dependent care deductions for
the outlying areas. No comments were
received during the 30-day comment
period. The October 17, 1978, publica-
tion also included the following imple-
mentation schedule for the transition
to the new allotment and net income
calculations: (1) All States must imple-
ment the elimination of the purchase
requirement (EPR) effective for all
households no later than the January
1, 1979 issuance; (2) States must begin
implementing the new eligibility and
benefit determination rules no later
than March 1, 1979; (3) States may Im-
plement EPR earlier than January 1,
1979, provided they begin to convert to
the new eligibility and benefit deter-
mination rules no later than three
months from the date they implement

57543

EPR; and (4) effective on the first day
that the new eligibility and benefit de-
termination rules are applied, those
rules must apply to all new applicants
and to each household which is recer-
tifled. Households certified prior to
the first day of the 120-day maximum
conversion period, but after the effec-
tive date for EPR, shall receive the
bonus amount provided under the
Food Stamp Act of 1964 until recerti-
fied or until a desk-review is conduct-
ed.

Because there will be two methods
for computing food stamp eligibility
and benefits in effect during the six-
month period beginning January 1,
1979, this appendix appears in two
parts. The first part revises the July I,'
1978 maximum allowable income
standards and basis of coupon issuance
for Alaska which appear as Appendix
B to Part 271 of the Food Stamp Pro-
gram Regulations promulgated under
the Food Stamp Act of 1964 as amend-
ed. Table I indicates the bonus allot-
ments households certified under the
Income definition and benefit provi-
sions of the Food Stamp Act of 1964
will receive at no cost until their eligi-
bility is redetermined under the new
program rules. The second part of this
appendix contains Table II which indi-
cates the monthly coupon allotments
households shall receive in Alaska as
calculated using the new eligibility
and benefit determination rules pro-
mulgated under the Food Stamp Act
of 1977.

The Food Stamp Acts of 1964 and
1977 require semiannual adjustments
in the coupon allotments to reflect
food price changes published by the
Bureau of Labor Statistics. The Con-
sumer Price Index (CPI) which is used
In Alaska to make these adjustments
In the coupon allotments is the CPI
for Urban Wage Earners and Clerical
Workers.

Appendix B to Part 271 of the Food
Stamp Program Regulations promul-
gated under the Food Stamp Act of
1964 is revised to read as follows:

APPENrD BTAX I-AL.sxA

SectIon 7(a) of the food Stamp Act of
1964. as amended, requires that the value of
the coupon allotment be adjusted semiannu-
ally by the nearest dollar Increment that is
a multiple of two to reflect changes in the
prices of food published by the Bureau of
Labor Statistics. Under this provision, an
adjustment based on the cost of the Thrifty
Food Plan In September 1978 has been
made in the coupon allotments for all
households.

The 1973 amendments to the Food Stamp
Act of 1964 specified that the first semlan-

FEDERAL REGISTER, VOL 43, NO. 237-FRIDAY, DECEMBER 8, 1978
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RULES AND REGULATIONS

nubl adjustment be made in January 1974 to
reflect changes in food prices through
August 1973. Similar procedures have been
used for subsequent semiannual adjust-
ments; Le., the July adjustment based on
the cost of the food plan in the preceding
February and the January adjustment
based on the 'cost of the food plan in the
preceding -August. Effective with the July
1978 Basis of Coupon Issuance Tables, the
cost 6f the Thrifty Food Plan was based on
more current data-the cost of the plan for
March. Likewise, the income standards and
coupon allotments to become effective on
January 1, 1979 are based on the cost of the
Thrifty Food Plan in September 1978.

Households in which all members are in-
cluded in the federally aided public assist-
ance grant, general assistance grant, or sup-
plemental security income benefit shall be
determined to be eligible to participate in
the program while receiving such grants
without regard to the income and resouces
of the household members.

The maximum allowable income stand-
ards for determining eligibility of all other
applicant households, including those in
which some members are recipients of fed-
eral y aided public assistance, general assist-
ance, or supplemental security income bene-
fit, In Aldska shall be as follows:

Maximum
Allowable -SMonthl~,

Income
Standards,

Eousehold Size: Alaska
1 .... ..... . . . . ....... . 1 $343

2--500
3------...............- 720

4 ............... ...... 9135 ..... ........ . ........ 1,087
6 ............ ... . --. . .... 1.300
7- 1.440
8. ............................. 1,647
Each additional member .... +207

11978 USDA poverty guidelne.

"Incom&" as the term is used in this table
is as defined in §271.3(c) of the Food Stamp
Program Regulations in effect until imple-
mentation of the provisions of § 273.9 of the
Food Stamp Program Regulations promul-
gated under the Food Stamp Act of 1977.

Pursuant to sections 7(a) and (b) of the
Food Stamp Act of 1964, as amended (7
U.S.C. '2016, Pub. It 91-671), the face value
of the monthly cpupon allotment which
State agencies are authorized to issue to any
-household certified as eligible to participate
in the Program in Alaska shall be:
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FOR ISSUANCE TO HousEHOLDs OF MORE THAN
EGHT PERSONS USE THE FOLLOWING

FORMULA

Because the Department' recognizes the
coinplexity of the methodology involved in
preparing tables for households with more
than eight persons, extended tables for
households of more than eight persons will
soon be provided to the State agencies.

A. Value of the Total AUotment For each
person in excess of eight, add $62 to the
monthly coupon allotment of $494, which is
the maximum bonus for eight-person house-
holds.

B. Monthly Net Income. For households of
more than eight persons, it will be necessary
to- add on to each of the last monthly net
income increments to reflect the maximum
allowable income that is applicable to that.
size household. To do this, add $30 to
$1,619.99 and $30 to $1,620 -to obtain
$1,649.99 and $1,650 and continue this addi-
tion process until you reach the income in-
crement which contains the new maximum
allowable net income figure applicable to
that size household.

C. Bonus Allotments. To determine the
bonus allotnients to be.issued to households
of more than eight persons, refer to, the
July, 1978 basis of coupon issuance tables. It
will be necessary to"

1. Compute the maximum monthly bene-
fit reduction (in the J.uly tables, this is the
maximum purchase requirement) for house-
holds of more than eight persons. The maxi-
mum monthly benefit reduction for a
household of nine is $508. Add $58 for each
person over nine to obtain the maximum.
benefit reduction fdr that size household.

2. Refer to the July 1978 basis of coupon
issuance tables for households with more
than eight persons. The maximum monthly
benefit reduction obtained in the previous
step for the appropriate size household
should be placed' at the bottom of the
monthly purchase requirement column on
the July tables for that size household. This
Is the new maximum monthly benefit reduc-
tion applicable to households whose net
income Is the maximum allowable for their
particular household size.

3. Find the place near the bottom of each
column of the July tables for households in
excess of eight where the increase in
monthly purchase requiremdnts from one
$30 income bracket to the next is less than
$9. (Normally, the benefit reduction goes up
$9 for every $30 in income.) From that point
until the bottom of the column for each
household size, replace the purchase re-
quirement in the July tables with the fol-
lowing computation. For each new $30

.income bracket, add, $9 to the monthly
benefit reduction. However, when the bene-

fit reduction reaches the maximum benefit
reduction for that household size (as com-
puted in step 1), use the maximum benefit
reduction instead.

4. Determine the bonus allotments to be
issued to households of more than eight
persons, by subtracting the benefit reduc-
tions obtained for each household size and
income grouping from the total food stamp
allotment.

Appendix B td Part '273.10 of the
Food Stamp 'Program Regulations pro-
mulgated under the Food -Stamp Act
of 1977 is added as follows:

APPEuDix B/TABLE II-ALAsKA

Section 3(o) of the Food Stamp Act of
1977 requires that the value of the Thrifty

-Food Plan be adjusted semiannually to the
nearest dollar increment to reflect changes
in its cost for the six months ending the
preceding September 30 and March 31, re-
spectively. Under this provision an adjust-
ment based on the cost of the Thrifty Food
Plan in September has been made in the
coupon allotments for all households.

The maximum allowable income stand-
ards for determining eligibility of all house-
holds, including those in which all members
are included in the federally aided public as.
sistance grant, general assistance grant, or
supplemental security income benefit, in
Alaska appear in Appendix A to § 273.9.
However, to assure clarity.and prevent mis-
understandings and errors, these standards
are also reflected below:

Maximum
Allowable
Monthly
Income

Standard"s.'
AlaskaHousehold Size:

1 ...................................................................... $3482 ...................................................................... 458
3 .................................................................... 568
4 .................................................................. 678
5 ................................................................... 788
6 .................................................................... 898
7...................................................................... 1,0088 .. ................................................................... 10118

Each additional member ............................ +110
'Office of Management and Budget (OMB) lion.

farm Income Poverty Guideline.

"Income" as the term is used in the notice
is as defined in § 273.9(b) of the Food Stamp
Program Regulations promulgated under
the Food Stamp Act of 1977.

Pursuant to Section 8(a) of the Food.
Stamp Act of 1977 (7 U.S.C. 2017, Title XIII
of Pub. L. 95-113), the value of the allot-
ment which State agencies are authorized to
Issue to any household certified as eligible
to participate in the Food Stamp Program
in Alaska shall be:

FEDERAL REGISTER, VOL 43, NO. 237-FRIDAY, DECEMBER 8, 1978
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RULES AND REGULATIONS

FOR ISSUANCE TO HOUSEHOLDS OF MORE THAN
EIGHT PERSONS USE THE FOLLOWING

FORMULA

A. Value of the Thrifty Food Plan. For
each person n excess of eight, add $62 to
the monthly Thrifty Food Plan for an,
eight-person household.

B. Benefit Determination Without the
Table. To determine the benefit house-
holds shall receive:

1. Multiply the household's net monthly
income by 30 percent and round by drop-
ping all cents.

2. Subtract-the result obtained in step 1
from the Thrifty Food Plan for that size
household.

C. Benefit Determination With the Table.
For households of more than eight persons.
it will be necessary to add on to the last
monthly net income grouping to reach the
maximum allowable income that Is applica-
ble to that size household. To do this, note
that the monthly net income groupings
follow a $3 bracket, $3 bracket, $4 bracket
pattern that does not vary. Add below the
1117-1119 income grouping (a $3 bracket), a

new grouping for 1120-1123 (a $4 bracket).
Then, follow the $3 bracket. $3 bracket. $4
bracket pattern continuously until the
maximum monthly net Income applicable to
that size household is reached.
SmnwNua r. ADJusTxmNT or STAmDARD

DEDucTrION

OUTLYING AREAS

Section 5(e) of the Food Stamp Act
of 1977 provides that a standard de-
duction shall be used in computing
household income. Such standard de-
duction shall be adjusted every July 1
and January 1 to the nearest $5 for
the six months ending the preceding
March 31 and September 30. respec-
tively, to reflect changes in the Con-
sumer Price Index (CPI) for Items
other than food. In accordance with
this law, the Department has deter-
mined that effective January 1, 1979,
the standard deduction for the outly-
ing areas appearing in Appendix B of
§ 273.9 of the Food Stamp Regulations
shall be as follows:

APPENDix B-Standard Deductions for the Outlying Areas

Previous Unrounded Unrounded Standard Rounded
Outlying Areas Standard Deduction Deduction' Standard

(July-December 1978) (January-June 1979) Deduction

Alaska $109.08 $114.36 $115
Hawaii 91.21 95.62 95

G 126.95 X33.09 135
Puerto Rico .............. 38.21 40.00 40
Virgin Ilands.. ............ 54.23 56.85 55

:CPI adjustment for the period of March 1978 to September 1978 Is 1.0484.

NOTE: The Food and Nutrition Service has•
determined that this document does not
contain a major proposal requiring prepara-
tion of an Economic Impact Statement
under Executive Order 11821 and OMB Cir-
cular A-107.

In view of the need for placing this
notice into effect January 1, 1979, and
the lead-time needed by State agencies
for implementation, it is hereby deter-
mined that it is impracticable and con-
trary to the public interest to give
notice of proposed rulemaking with re-
spect to this notice.
(Catalog of Federal Domestic Assistance,

No. 10.551, Food Stamps)

Dated: December 1, 1978.
CAROL TUcKER FOREMAN,

Assistant Secretary.
[FR Doc. 78-34142 Filed 12-7-78; 8:45 am]

[3410-30-M]

[Amdt. No. 1401

PART 271-PARTICIPATION OF
STATE AGENCIES AND ELIGIBLE
HOUSEHOLDS

PART 273-CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

Food Stamp Program; Maximum
Monthly Allowable Income Stand-
ards and Basis of Coupon Issuance:
Guam

AGENCY: Food and Nutrition Service,
USDA.
ACTION: Final rule.
SUMMARY: This amendment adds
Appendix F to § 273.10 of the Food
Stamp Program Regulations Issued
pursuant to the Food Stamp Act of
1977. This appendix provides the basis
of coupon issuance for Guam. Semian-
nual adjustments in the coupon allot-
ments, to reflect food price changes
published by the Bureau of Labor Sta-
tistics, are required by the Food
Stamp Acts of 1964 and 1977. Appen-
dix F provides two tables as some
households will be certified under the
income definition and benefit provi-
sions of the regulations Issued pursu-
ant to the Food Stamp Act of 1964 and
other households will be certified

under the new eligibility and benefit
determination rules promulgated
under the Food Stamp Act of 1977.

EFFECTIVE DATE: January 1, 1979.

FOR FURTHER INFORMATION
CONTACT:

Nancy Snyder, Deputy Administra-
tor for Family Nutrition Programs,
Food and Nutrition Service, U.S. De-
partment of Agrlculture, Washing-
ton. D.C. 20250, 202-447-8982.

SuPPLEMENTARY INFORMATION:
On October 17, 1978, the Department
published final rulemakling to imple-
ment major aspects of the Food Stamp
Act of 1977, including the Issuance of
allotments at no cost and the eligibil-
ity criteria. In that October 17, 1978,
publication, comments were solicited
regarding the computation of the
standard deductions and the excess
shelter/dependent care deductions for
the outlying areas. No comments were
received during the 30-day comment
period. The October 17. 1978, publica-
tion also included the following imple-
mentation schedule for the transition
to the new allotment and net income
calculations: (1) All States must imple-
ment the elimination of the purchase
requirement (EPR) effective for all
households no later than the January
1, 1979 Issuance; (2) States must begin
implementing the new eligibility and
benefit determination rules no later
than March 1, 1979; (3) States may im-
plement EPR earlier than January 1,
1979, provided they begin to convert to
the new eligibility and benefit deter-
mination rules no later than three
months from the date they implement
EPR; and (4) effective on the first day
that the new eligibility and benefit de-
termination rules are applied, those
rules must apply to all new applicants
and to each household which is recer-
tifled. Households certified prior to
the first Uay of the 120-day maximum
conversion period, but after the effec-
tive date for EPR, shall receive the
bonus amount provided under the
Food Stamp Act of 1964 until recerti-
fied or until a desk review is conduct-
ed. Because there will be two methods
for computing food stamp eligibility
and benefits in effect during the six-
month period beginning January 1,
1979, this appendix appears in two
parts. The first part revises the July 1,
1978 maximum allowable income
standards and basis of coupon issuance
for Guam which appear as Appendix F
to Part 271 of the Food Stamp Pro-
gram Regulations promulgated under
the Food Stamp Act of 1964 as amend-
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-ed. Table I indicates the bonus allot-
ments households certified under the
income definition and benefit provi-
sions of the Food Stamp Act of 1964
will receive at no cost until their eligi-
bility is redetermined under the new
program rules. The second part of this
appendix contains Table II which indi-
cates the monthly coupon allotments
households shall receive in Guam as
calculated using the new eligibility
-and benefit determination rules pro-
mulgated under the Food Stamp Act
of 1977.

The Food Stamp Acts of 1964 and
1977 require semiannual adjustments
in the coupon allotments to reflect,
food price changes published by the
Bureau of Labor Statistics (BLS).
Food prices for Guam are collected
,under special arrangements between
the Department and BLS during Feb-
ruary, May, August and November. As
mandated by the Food Stamp Acts of
1964 and 1977, the cost of the Thrifty
Food Plan is adjusted to reflect the
cost of food in Guam but cannot
exceed the cost of food in the fifty
States and the District of Columbia.

Appendix F to Part 271 of-th& Food
Stamp Program Regulations promul-
gated under the Food Stamp Act of
1964 is revised to read as follows:

APPENImx F/TABLE I-GuAw
Section 7(a) of the Food Stamp Act of

1964, as amended, requires that the value of
the coupon allotment be adjusted semiannu-
ally by the nearest dollar increment that is
a multiple of two to reflect changes in the
prices of food published by the Bureau of
Labor Statistics. Under this provision, an
adjustment based on the cost of the Thrifty
Food Plan in August 1978 has been made in
the coupon allotments for all households.
(Food price data for September is not avail-
able for Guam.)

The 1973 amendments to the Food Stamp
Act of 1964 specified that the first semian-
nual adjustment be made in January 1974 to
reflect changes in food prices through
August 1973. Similar procedures'have been
used for subsequent semiannual adjust-

ments; i.e., the July adjustment based on
the cost of the fobd plan in the preceding
February and the January adjustment
based on the cost of the food plan in the
preceding August. Based on prices provided
for Guam, the Department's Science and
Education Administration estimated that
the cost of the Thrifty Food Plan adopted
for the continental United States, adjusted
for the cost- of food in Guam would be
higher than in the fifty States. Thus, the
income standards (except for the one-person
household which Is the same as Hawaii) and
the coupon allotments for Guam are the
same as those which will become effective in
Alaska on January 1, 1979.

Households in which all members are in."
cluded in the federally aided public assist-
ance grant, general assistance grant, or sup-
plemental security income benefit shall be
determined to be eligible to participate in
the program while. receiving such grants
without regard to the income and resources
of the household members.

The maximum allowable income stand-
ards for determining eligibility of all other
applicant households, including those in
which some members are recipients of fed-
erally aided public assistance, general assist-
ance, or supplemental security income bene-
fit, in Guam shall be as follows:

Maximum
Aowable
MonthyZ
Income

Standard,
Household Slie: Guam

1 .................................................................... 1$308
2 ................................. ....... 500
3 .............. ........ 720
4 ...................................................................... 913
5 ...... ....... 1,087
6.... ................................................................ 1,300
7 .................................................................... 1,440
8 ................ .................................................... 1,647
Each additional member ............................ +207

'1978 USDA poverty guideline.
"Income" as the term is used in this table

is as defined in § 271.3(c) of the Food Stamp
Program Regulations in effect until imple-
mentation of the provisions of § 273.9 of the
Food Stamp Program Regulations promul-
gated under the Food Stamp Act of 1977.

Pursuant to sections 7(a) and (b) of the
Food Stamp Act of 1964, as amended (7
U.S.C. 2016, Pub. L. 91-671), the face value
of the monthly coupon allotment which
State agencies are authorized to issue to any
household certified as eligible to participate
in the Program in Guam shall be: -
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RULES AND REGULATIONS

FOR ISSUANCE TO HouSEHOiDs OF MORE THAN
EIGHT PERsoNs USE THE FOLLOWING FOR-
MULA
Because the Department recognizes the

complexity of the methodology involved in
preparing tables for households with more
than eight persons, extended tables for
households of more than eight persons will
soon be provided to the State agencies.

A. Value of the Tota-lAllotment For each
person in excess of eight, add $62 to the
monthly coupon allotment of $494, which Is
the maximum bonus for eight-person house-
holds.

B. Monthly Net Income. For households of
more than eight persons, it will be necessary
to add on to each of the last monthly net
income increments to reflect the maximum
allowable income that Is applicable to that
size household. To do this, add $30 to
$1.619.99 and $30% to $1,620 to obtain
$1,649.99 and $1,650 and continue this addi-
tion process until you reach the-income in-
crement which contain the new maximum
allowable net Income figure applicable to
that size household.

C. Bonus Allotments. To determine the
bonus allotments to be issued to households
of mbre than eight persons, refei, to the
July 1978 basis of coupon issuance tables. It
will be necessary to: 1. Compute the maxi-
mum monthly benefit reduction (in the July
tables, this is the maximum purchase re-
quirement) for households of more than
eight persons: The maximum monthly bene-
fit reduction for a householdof nine is $508.
Add $58 for each person over nine to obtain
the maximum benefit reduction for that
size household.

2. Refer to the July 1978 basis of coupon
issuance tables for households with more
than eight persons. The maximum monthly
benefit rgduction obtained in the previous
step for the appropriate size household
should be placed at the bottom of the
monthly purchase requirement column on
the July tables for that size household. This
Is the new maximum monthly benefit reduc-
tion applicable to households whose net

- income is the maximum allowable for their
particular household size.

3. Find the place near the bottom of each
column of the July tables for households In
excess of eight where the increase in
monthly purchase requirements from one
$30 income bracket to the next Is less than
$9. (Normally, the benefit reduction goes up
$9 for every $30 in income.) From that point
until the bottom of the column for each
household size, replace the purchase re-
quirement in the July tables with'the fol-
lowing' computation. For each new $30
income bracket, add $9 to the monthly
benefit reduction. However, when the'bene-
fit reduction reaches the maximum benefit
reduction for that household size (as com-

puted in step 1), use the maximum benefit
reduction instead.

4. Determine the bonus allotments to be
issued to households of more than eight
persons, by subtracting the benefit reduc-
tions obtained for each household size and
income grouping from the total food stamp
allotment.

Appendix F to Part 273.10 of the
Food Stamp Program Regulations pro-
mulgated under the Food Stamp Act
of 1977 is added as follows:

APPE x F/TABLE II-GuAm -'

Section 3(o) of the Food Stamp Act of
1977 requires that the value of the Thrifty
Food Plan be adjusted semiannually to the
nearest dollar increment to reflect changes
in its cost for the six months ending the
preceding September 30 and March 31. re-
spectively. Under this provision an adjust.
ment has been made in the coupon allot-
ments for all households. The adjustment is
based on the cost of the Thrifty Food Plan
in August as food price data for September
is not available for Guam.

The maximum allowable income stand-
ards for determining eligibility of all house-
holds, including those In which all members
are included In the federally aided public as-
sistance grant, general assistance grant, or
supplemental security income benefit, in
Guam appear in Appendix A to § 273.9.
However, to assire clarity and prevent mis-
understandings and errors, these standards
are also reflected below:

Maximum
Allowable
Monthly

o• Income
Standards,'

Household Size: Guam
I ................ ........ $277
2 .............................................. ..................... 365
3 ..................................................................... 454
4.................... ................................. ........ 542
5 .................................................................... 630
6 ......... 719
7.................. 807
8................................... ; ......................... 895
Each additional member ........................... +89

'Office of Management and Budget (OMB) Non-
farm Income Poverty Guideline.

"Income" as the term is used in the notice
is as defined In § 273.9(b) of the Food Stamp
Program Regulations promulgated under
the Food Stamp Act of 1977.

Pursuant to Section 8(a) of the Food
Stamp Act of 1977 (7 U.S.C. 2017, Title XIII
of Pub. L, 95-113), the value of the allot-
ment which State agencies are authorized to
issue to any household certified as eligible
to participate in the Food Stamp Program
In Guam shall be:
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FOR ISSUANCET'O HOUSEHOLDS or MORE THAN
EiGHT PERSONS USs THE 'FOLLOWING FOR-
LIULA

A. Value of the Thrifty Foo'd Plan. For
each person in excess of eight, add $62 to
the monthly Thrifty Food Plan for an
eight-person household.

B. Benefit Determination Without the
Tables. To determine the benefit house-
holds shall, receive:

1. Multiply the household's net monthly
income by 30 percent afid round by drop-
ping all cents.

2. Subtract the result obtained in step 1
from the Thrifty Food Plan for that size
household.

C. Benefit Determination With the Tables.
For households of riore than eight persons,
it will be necessary to add on to the last
monthly net Income grouping to reach the
maximum allowable income that is applica-
ble to that size household. To do this, note
that the monthly net income groupings
follow a $3 bracket, $3 bracket, $4 bracket
pattern that does not vary. Add below the
894-896 income grouping (a $3 bracket), a
new grouping forr897-899 (a $3 bracket) and
another new Income grouping for 900-903 (a
$4 bracket). Then, follow the $3 bracket, $3
bracket, $4 bracket pattern continuously
until the maximum monthly net income ap-
plicable to that size household is reached.

NOTE.-The Food and Nutrition Service
has determined that this document does not
contain a major proposal requiring prepara-
tion of an Economic Impact Statement
under Executive Order 11821 and OMB Cir-
cular A-107.

In view of the need for placing this
notice into effe6t January 1, 1979, and
the lead-time needed by State agencies
for implementation, it is hereby deter-
mined'that It is impracticable and con-
trary to the public interest to give
notice of proposed rulemaking With re-
spect to this notice.*
(Catalog, of Federal Domestic Assistance,
No. 10.551, Food Stamps)

Dated: December 1, 1978.

CAROL Tucim FOREMAN,
Assistant Secretary.

[FR Doe. 78-34143 Filed 12-7-78; 8:45 am]

[3410-05-M]

CHAPTER VII--AGRICULTURAL STA-
BILIZATION AND CONSERVATION
SERVICE (AGRICULTURAL ADJUST-
MENT) DEPARTMENT OF AGRICUL-
TURE

.SUBCHAPTER B-FARM MARKETING QUOTAS
AND ACREAGE ALLOTMENTS

PART 729-PEANUTS

Subpart-1979 Crop of Peanuts;
Acreage Allotments and Marketing
Quotas

RULES AND REGULATIONS

AGENCY: Agricultural Stabilization
and Conservation Service, U.S. Depart-
,ment of Agriculture.

ACTION:-Final rule.

SUMMARY: The purpose of this rule
is, for the 1979 crop of peanuts, to (1)
establish and proclaim a national
poundage quota; (2) determine and
proclaim a national acreage allotment;
and (3) apportion such allotment to
the States.

The need for this rule is to satisfy
the statutory requirements as. pro-
vided for in the Agricultural Adjust-
ment Act of 1938, as amended.

EFFECTIVE DATE: December 7,
1978.
ADDRESSES: Price Support and Loan
Division, ASCS, -USDA, 3741-South
Building, P.O. Box 2415, Washington,
D.C. 20013.
FOR FURTHER INFORMATION
CONTACT:

Thomas A. VonGarlem, (ASCS),
(202) 447-7954.

SUPPLEMENTARY INFORMATION:
A - notice that the Secretary was 'pre-
paring to make determinations with
respect to these provisions- was pub-
lished in the FEDERAL REGISTER on Sep-
tember 29, 1978 (43 FR 44863), in ac-
cordance with 5 U.S.C..533. The writ-
ten comment period ended November
13, 1978.

A total of 101 comments were re-
ceived, of which 84 contained recom-
mendations pertaining to one or more
of the determinations to be made.
Forty-five commentators recommend-
ed a national acreage allotment of
1,614,000 acres, no commentators rec-
ommended an. allotment above
1,614,000 acres, three recommended re-
ducing allotments in lieu of maintain-
ing quotas, and 1 commentator recom-
mended abolishing both acreage allot-
ments and poundage quotas. Fifty-two
commentators recommended a nation-
al poundage quota of 1,680,000 tons or
more, one -recommended 1,848,000
tons, and none recommended reducing
the quota to the 1979 crop legal mini-
mum of 1,596,000 tons. Regarding ap-
portionment of the national allotment
to States, there were 37 commenta-
tors, 'all of whom recommended that
the apportionment be made on the-
same basis, as in 1978. Most of the
commentators did not give reasons for
their recommendations., Among those
who did, there was almost unanimous
agreement that an allotment of
1,614,000 acres vas sufficient to meet
domestic and export requirements.
The most 'frequent reasons cited for
maintaining the national poundage

quota at 1,680,000 tons or higher were
that such tonnage would be needed (1)
to meet domestic edible or export re-
quirements, or both, (2) to maintain
farm income, and (3) to provide a rea-
sonable carryover.

After consideration of the comments
received, it was determined that the
national poundage quota for the 1979
marketing year should be 1,596,000
tons, the minimum quota prescribed
under Section 358 (1) of the Act, Sec-
tion 358 (1) also specifies that "If the
Secretary determines that the mini-

.mum national poundage quota for any
marketing year is Insufficient to meet
total estimated requirements for do-
mestic edible use and a reasonable carl
ryover, the national poundage quota
for the marketing year may be In-
creased by the Secretary to the extent
determined by the Secretary to be nec-
essary to meet such requirements". It
has been determined that the mini-
mum poundage quota is sufficient to
meet requirements. It has also been
determined that the nhtional acreage
allotment for the 1979 crop of peanuts
should be 1,614,000 acres, the mini-
mum prescribed under Section 358 (k)
of the Act. The Department deter-
mined that the minimum acreage al-.
lotment would be sufficient to meet
program. requirements. The latest
available statistics of the Federal Gev-
ernment have been used In making de-
terminations under this rule.

It Is essential ' that these provisions
be made effective as soon as possible
since the proclamations of the nation-
al allotment and national poundage
quota are required to be made not
later than December 1, 1978. Accord-
ingly, It-is hereby'found and deter-
mined that compliance with the 30-
day effective date requirements of 5
U.S.C. 553 is impracticable and con-
trary.to the public Interest. Therefore.

'this amendment to 7 CFR §§ 729.100
through 729.103 shall become effective
upon filing with the Director, Office
of the Federal Register with respect to

* the 1979 crop of peanuts.
The material previously appearing

in §§ 729.100 through 729.104 under
centerhead "1978 Crop of Peanuts:
Acreage Allotments and 'Marketing
Quotas" remains In full force and
effect as to the 1978 crop.

FINAL RULE

Accordingly, 7 CFR § 729.100 to,
§729.103 and the title of the subpart
are amended to read asfollows:

FEDERAL REGISTER, VOL 43, NO. 237-FRIDAY, DECEMBER 8, 1978
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Subpart-1979 Crop of Peanuts; Acreage
Allotments and Marketing Quotas

Sec.
729.100 National poundage cluota for the

1979 peanut marketing year.
729.101 National acreage allotmenit for the

1979 crop of peanuts.
729.102 (Reserved]
729.103 Apportionment of national acreage

allotment to the States.

AuTHo or y Sees. 301, 358, 375, 52 Stat. 38.
as amended, 55 Stat. 88, as amended, 52
Stat. 66, as amended (7 U.S.C. 1301. 1358.
1375).

§ 729.100 National poundage quota for the
1979 peanut marketing year.

(a) The national poundage quota for
the 1979 peanut marketing year is
hereby determined and proclaimed to
be 1,596,000 tons, the minimum quota
prescribed under Section 358(1) of the
Agricultural Adjustment Act of 1938,
as amended, (referred to in this sub-
part as "the Act").
• (b) The Act specifies that -if the Sec-
retary determines that the minimum
national poundage quota for any mar-
keting year is insufficient - to meet
total estimated requirements for do-.
mestic edible use and a reasonable car-
ryover, the quota may be increased to
the extent necessary to meet such re-
quirements.

(c) It has beefn determined that the
minimum national poundage quota for
1979 will be sufficient to meet such re-
quirements based on the following
data:

Quota peanuts-proected supply and
domestic edible and related 1,000 T

requirements, 1979 MY

Projected supply :
Carryin , 250
Production - L595

Total Supply ..... 1,845
Pnljected Requirements:

Domestic edible-.... 1,010
Seed.. 105
Crushing residual-- . . 155

Subtotal, domestic edible and re-
"x lated_ ___ 1.2'70

Carryover (15 percent of require-
ments) .... .... _ 190

Total statutory requirements L 1460
Available for other use-.- 385

§ 729.101 National acreage allotment for
the 1979 crop of peanuts.

(a) The national acreage allotment
for the 1979 crop of peanuts is hereby
determined and proclaimed to be
1,614,000 acres, the minimum allot-
ment prescribed under Section 358(k)
of the Act.

(b) Subject to the prescribed mini-
mum, the Department is required
under the Act to consider projected
domestic use, exports, and a reason-
able carryover in determining the na-
tional acreage allotment. It has been
determined that the minimum nation-
al allotment will be sufficient to meet
such requirements for the 1979 crop of
peanuts based on the following data:

(1) Production potentiaL Historical-
ly, actual national acreage allotments
ranged 1,000 to 4,000 acres above the
minimum each year from 1957
through 1977 because of short supply
determinations mainly applicable to
New Mexico. In 1978 a short supply
determination was not made and the
ictual national acreage allotment re-
mained at the new statutory minimum
of 1,614,000 acres. For the 1979 crop
each peanut producing State will have
substantially the same total allotted
acreage as in 1978.

(I) While the allotted acreage has
been about the same each year since
1957, planted and harvested acres and
average yields from those acres all
have trended upward in recent years
except under poor weather conditions.
From 1974 through 1978, planted acres
have ranged from a low of 1,519.600 In
1974 to a high of 1,548,600 in 1976;
harvested acres from a low of 1,472,100
in 1974"to a high of 1,521.500 In 1976.
Average yields in the same period
ranged from 2,457 pounds in 1977 to
an estimated 2,626 pounds n 1978.
Production ranged from 1,834 thou-
sand tons in 1974 to an estimated 1.990
thousand tons in 1978 and has exceed-
ed the 1979 crop national poundage
quota of 1,596 thousand tons each
year since 1972.

Crop Prductfon
1L00 T

19 4 . .. I .

1975 L 1929
1970 1.875
1921..............-.... ...------ 1.853

1978 etlim te 1.990

Five-year averae 1.893

(1) During the 1973-1978 period,
only about 94 to 96 percent of the
total acreage allotment was planted.
This pattern of underutilization is ex-
pected to continue into 1979, with
1,520 thousand planted acres and 1.490
thousand harvested acres seen as the
practicable potential for the year.
Using the projected yield range of.
2.500 to 2.900 pounds. 1979 crop pro-
duction potential is estimated at
1,862.500 to 2.160.500 tons.

(2) Projected requirements, 1979
marketing year. (I) Requirements for
quota peanuts for domestic edible and
related use and a reasonable carryover
total 1,432 thousand tons (see
§ 729.100) out of total estimated pro-
duction of 1,595 thousand tons for the
1979 marketing year.

(i) Requirements for peanuts for
export are estimated at 400,000-
550.000 tons based on historical vari-
ations in demand for U.S. peanuts.
However, availability of additional
peanuts for export will depend on re-
sponse of peanut growers to market
demand. Quota peanuts which are sur-
plus to domestic requirements (425,000
tons to 115.000 tons) will be available
for export if demand exceeds the
supply of additional peanuts.

(3) Projected supply of and demand
for peanuts under variable weather
conditions, 1979 marketing year.

[Amounts In 1.000 tons)

Item Projected Probable
Zatlmate Variation

suppIr
Carryln 250

Production ..... 9.......-975+190 to -120
Imports-_ neglfgibte

Total .2.2.5
Rcquirements:

Domestic edible, seed and commercial crushing 1.210
Exports- 470

Surplus-CCC diversion 235+190 to -120

Total __ _ _ _ _ _ _ _1.975
Carryout 250

§729.102 [Reserved]

§ 729.103 Apportionment of national acre-
age allotment to the States.

The national acreage allotment of
1,614,000 Is apportioned to the States

In accordance with Section 358(c)(1) of
the Act as follows^ -

State Acreage Allotment

Arkanus_

216.190
761

42
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State Acreage Allotment-Continued
State

California .........................................
Florida-, ................
Georgia ........................
Louislana .........................
M ississippi ...............................................
M issouri ...................................................
N ew M exico ............................................
N orth Carolina .......................................
Oklahoma ........................
South Carolina ......................................
Tennessee ..................... ......
Texas ............. : ............. ..
Virginia ..............................................

Acres
930

55.514
530.393

1,945
7.492

247
9.787

167.870
138.290

13.891,
3,552

358,063
104.837

Total ................................................. 1.614,000

The Food and Agriculture Act of
1977.amended Section 358(c)(1) to pro-
vide that the peanut acreage allot-
ment for the State of New Mexico
shall not be reduced below the 1977
crop acreage allotment as increased
pursuant to a short supply determina-
tion under Section 358(c)(2). Accord-
ingly, the acreage allotment for each
State, including New Mexico, is based
on each State's share of the 1978 na-
tional acreage allotment. I

NoTE.-An impact analysis statement is
available from, Thomas A. VonGarlem.
(ASCS). (202) 447-7954.

NOTE.-Based on an assessment of the en-
vironmental impacts of the proposed action,
It has been determined that anEnvironmen-
tal Impact Statement need not be prepared
since the rule will have no significant effect
on the quality of the human environment.

Signed at Washington, D.C., on De-
cember 1, 1978.

BoB BERGLAND,.
Secretary,

U.S. Department of Agriculture.
(FR Doc. 78-34136 Filed 12-7-78; 8:45 am]

[341 0-02-M]

CHAPTER IX-AGRICULTURAL MAR--
KETING SERVICE (MARKETING
AGREEMENTS AND ORDERS;
FRUITS, VEGETABLES, NUTS), DE-
PARTMENT OF AGRICULTURE

PART 909-GRAPEFRUIT GROWN IN
ARIZONA; IN IMPERIAL COUNTY,
CALIF.; AND IN THAT PART OF
RIVERSIDE COUNTY, CALIF., SITU-
ATED SOUTH AND EAST OF WHITE
WATERr CALIF.
Expenses and Rate of Assessment

AGENCY: Agricultural Marketing
Service, USDA.
ACTION: Final rule.
SUMMARY: This regulation author-
izes expenses and the rate of assess-
ment for the 1978-79 fiscal period, to
be collected from handldrs to support
activities of the Administrative Com-
mittee which locally administers the
Federal marketing order covering'

IFEDERAL REGISTER, VOL_ 43, NO. 237-FRIDAY, DECEMBER 8, 1978
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grapefruit grown in Arizona and the'
designated part of California.

DATES:- Effective September 1, 1978,
through August 31, 1979.

-FOR FURTHER INFORMATION
CONTACT:

Charles R. Brader, 202-447-6393.
SUPPLEMENTARY INFORMATION:
Findings. Pursuant to Marketing
Order No. 909 (7 CFR Part 909), regu-
lating. the handling of grapefruit
grown in Arizona and a designated
area in California, effective under the
Agricultural - Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674), and upon the basis of the recom-
mendation and information submitted
by the Administrative Committee, ed'-
tablished under the marketing order,
and upon other information, it is
found that the expenses and rate of
assessment, as hereafter provided, will
tend to effectuate the declared policy
of the act. -

§909.217 Expenses and rate of assbss-
ment.

(a) Expenses that are reasonable and
likely to be incurred by the Adminis-
trative Committee during the fiscal
period September 1, 1978, through
August 31, 1979, will amount to
$37,600.

(b) The ra'te of assessment for said
period payable by each handler in ac-
cordance with § 909.41 is fixed at $0.01
per carton.

It is further found that it is imprac-
ticable and contrary to the public In-
terest - to give preliminary notice,
engage in public rulemaking and post-
pone the effective date until 30 days
after publication in the FEDERAL REG-
ISTER (5 U.S.C. 553), as the order re-
quires that the rate of assessment for
a particular fiscal period shall apply to
all assessable grapefruit handled from
the beginning of such period which
began September 1, 1978. To enable
the committees to meet fiscal obliga-
tions ,which are now accruing, approv-
al of the expenses and assessment rate.
are necessary without delay. Handlers
and other interested persons were
given an opportunity to submit infor-
mation and views on the expenses and
assessment rate at an open meeting of
the committee. It is necessary to effec-
tuate the declared purposes of the act
to make these provisions effective ds
specified.
(Sees. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: December 5, 1978.

CHARLES R. BRADvE,
Deputy Director, Fruit and Vege-

table -Division, Agricultural
Marketing Service.

[FR Doe. 78-34359.Filed 12-7-78; 8:45 am]

[3410-02-M]

(Lemon Reg. 176]

PART 910-LEMONS GROWN IN
CALIFORNIA AND ARIZONA

Limitation of Handling
AGENCY: Agricultural Marketing
Service, USDA.
ACTION: Final rule.
SUMMARY: This regulation estab-
lishes the quantity of fresh California-
Arizona lemons that may be shipped
to market during the period December
10-16, 1978. Such action Is needed to
provide for orderly marketing of fresh
lemons for.this period due to the mar-
keting situation confronting the lemon
industry.
EFFECTIVE DATE: December 10,
1978.
FOR FURTHER INFORMATION
CONTACT:

Charles R. Brader, 202-447-6393.
SUPPLEMENTARY INFORMATION:,
Findings. Pursuant to the marketing
agreement, as amended, and Order No.
910, as amended (7 CFR Part 010), reg
ulating the handling of lemons grown
in California and Arizona, effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and upon the basis of
the recommendations and information
submitted by the Lemon Administra-
tive Committee, and upon other infor-
mation, it is found that the limitation
of handling of lemons, as hereafter
provided, will tend to effectuate the
declared policy of the act. This regula-
tion has not been determined signifi-
cant under the USDA criteria for Im-
plementing Executive Order 12044.

The committee met on December 5,
1978, to consider supply and market
conditions and other factors affecting
the need forregulation and recom-
-mended a quantity of lemons deemed
advisable to be handled during the
specified week. The committee reports
the demand for lemons Is easier.

It is further.found that It Is imprac-
ticable and contrary to the public in-
terest to give preliminary notice,
engage in public rulemaking, and post-
pone the effective date until 30 days
after publication in the FEDERAL REG-
ISTER (5 U.S.C. 553), because of instffl-
cdent time between the date when in-
formation became available upon
which this regulation is based and the
effective date necessary to effectuate
the declared policy of the act. Inter-
ested persons were given an opportuni-
ty to submit information and views on
the regulation at an open meeting. It
is necessary to effectuate the declared
purposes of the act to make these reg-
ulatory provisions effective as spedl-
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fied, and handlers have been apprised
of such provisions and the effective
time.

910.476 .Lemon Regulation 176.
Order. (a) The quantity of lemons

grown in California and Arizona which
may be handled during the period De-
cember 10, 1978, through December
16, 1978, is established at 225,000 car-
tons.

(b) As used in this section, "han-
dled" and "carton(s)" mean the same
as defined in the marketing order.
(Secs. 1-19,48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: December 7,1978.
CHARLEs R. BRADER,

Deputy Director, Fruit and Vege-
table Divisiqn, Agricultural
Marketing Service.

IFR Doc. 78-34533 Filed 12-7-78; 11:51 am]

[6450-01-M]

Title 10-Energy

CHAPTER l-DEPARTMENT OF
ENERGY

PART 205-ADMINISTRATIVE
PROCEDURES AND SANCTIONS

1978 Interpretations of the General
- Counsel

AGENCY. Department of Energy.

ACTION: Notice of Interpretations.

SUMMARY: Attached are the Inter-
pretation and responses to Petitions
for Reconsideration issued by the
Office of General Counsel of the De-
partment of Energy under 10 CFR
Part 205, Subpart F, during the period
November 1, 1978, through November
30, 1978. Also attached is a modifica-
tion of Interpretation "1978-35, issued
to UPG, Inc., on June 9, 1978. See ap-
pendices below.
FOR FURTHER INFORMATION
CONTACT:.

Diane Stubbs, Office of General
Counsel, Department of Energy,
12th & Pennsylvania Avenue, NW.,

Room 1121, Washington, D.C. 20461
(202) 633-9070.

SUPPLEMENTARY INFORMATION:
Interpretations Issued pursuant to 10
CFR Part 205, Subpart P, are pub-
lished in the FvRmAaL RsirsTER In ac-
cordaice with the editorial and classi-
fication criteria set forth in 42 FR
7923 (February 8, 1977), as modified in
42 FR 46270 (September 15, 1977).

These Interpretations depend for
their authority on the accuracy of the
factual statement used as a basis for
the Interpretation (10 CFR
205.84(a)(2)) and may be rescinded or
modified at any time (§ 205.85(d)).
Only the persons to whom Interpreta-
tions are addressed and other persons
upon whom Interpretations are served
are entitled to rely on them
(§ 205.85(c)). An Interpretation is
modified by a subsequent amendment
to the regulation(s) or ruling(s) inter-
preted thereby to the extent that the
Interpretation Is inconsistent with the
amended regulation(s) or rullng(s)
(§ 205.85(e)). The Interpretations pub-
lished below are not subject to appeal.

The responses to Petitions for Re-
consideration published herein have
been issued in accordance with the
provisions set forth In 10 CFR
205.85(f). It should be emphasized
that the reconsideration procedure Is
not the equivalent of an administia-
tive appeal, but merely provides a
mechanism to insure that no inadver-
tent errors are made which affect the
validity of the interpretation.

Also published today is Interpreta-
tion 1978-35M which was modified in
accordance with 10 CFR 205.85(d)-to
reflect more accurately the operation-
al environment of UPG, Inc. The
modification does not alter the deci-
sion reached in the Interpretation
1978-35.

Issued in Washington, D.C., Decem-
ber 4, 1978.

EVERARD A. MA lrcm, Jr.,
Acting Assistant General Court-

sel for Interpretations and
Rulings, Office 9f General
CounseL

APPix A-INTaRu'rTATioNs

No. 2o Date Category
1978-61- ... . Atlantic Richfield Co-. ...... Nov. 7 . Ptie1978-35M ___ UPG Inc-.--- Nov. 13 - Prite

INTERPRETASiON 1978-61 Code: PI-GCW-Subparts K and E% Natu-
To: Atlantic Richfield Company xui ias onrmage-
Date7 November 7, 1978. FACTS
Rules Interpreted." 10 CFR 212.161, 212.162, The Atlantic Richfield Company (ARCO)

212.163, 212.164, 212.166 Is a major, integrated petroleum company
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which refines crude oil and processes natu-
ral gas. As a result of these business activi-
ties. ARCO Is a "reflner" as that term is de-
fined In 10 CFR 212.31 and also a "gas plant
owner" and a "gas plant operator" as those
terms are defined In 10 CFR 212.162. ARCO
Is therefore subject to the provisions of 10
CPR Part 212. Subparts K and E. 10 C7R
212.161.

In Its request for Interpretation.' ARCO
states that It treats transfers of natural gas
liquid3 (NGL's) and natural gas liquid prod-
ucts NOLP's) between the firm's North
American Producing Division and its Prod-
ucts Division as "first sales" under the pro-
visions of § 212.162, 212.163(a) and
212.164(a) of the DOE regulations. Accord-
Ing to ARCO. the firm has consistently and
historically followed this accounting prac-
tice.

In addition. ARCO indicates that it has
historically sold natural gas to certain pur-
chasers pursuant to contracts which refer to
rates established by the Federal Energy
Regulatory Commission (FERC). formerly
,the Federal Power Commission. These rates
Include the following separately stated com-
ponents: Reimbursement of certain costs
comprising exploration and drilling costs.
state production taxes, and Federal Income
taxe. The prices established by the FERC
and Included in the terms of the emtracts
referred to above have been applied by
ARCO for the purpose of calculating the
gas sales revenues which are contained in
the finznclal statements that ARCO files
with the Securities and Exchange Commis-
sion. The total gas sales revenues are also'
used to calculate payments due royalty in-
terest owners under contracts which provide
for the distribution of proceeds on a per-
centage of sales b In addition, ARCO
bas.used the prices In sales of natural gas
subject to these contracts, including the
amount of all separately stated components
In these prices, to calculate its increased
cost of natural gas shrinkage.

Under some of Its natural gas sales con-
tracts. ARCO purchases unprocessed, ile.,
"wet," natural gas for processing. Transfer
of custody occurs at the point the gas enters
the plant gathering system. ARCO is re-
quired under such contracts to install and
bear the cost of the gathering facilitie
which transport the "wet" gas to natural
gas processing plants where NGL's are ex-
tracted.

ARCO calculates its increased cost of nat-
ural gas shrinkage on a plant-by-plant basis.
At some plants and in some months, the cal-

'This Interpretation request and the com-
ments received from Interested parties were
submitted prior to the adoption of certain
amendments to 10 CPR Subpart K 43 FR
42984 (September 21, 1978). The effective
date of some of these amendments was No-
vember 1, 1978, but the effective date of the
remainder of these amendments has since
been suspended. 43 FR 50841 (October 31.
1978). This Interpretation is limited to con-
struing the regulations as they existed prior
to the amendments. Subpart K originally
appeared at § 212.141 eL seq., and was later
redesignated §212:161 et seq. 39 FR at
44412-14: 40 FR 6200 (February 10, 1975).
All references in this Interpretation are to
§212.161 et seq., which was effective from
January 1. 1975, through October 31, 1978.
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culation of shrinkage costs pursuant to
§ 212.166(b).(3) resulted in a decreased cost
of natural gas shrinkage.

'During the course of this proceeding, the
Department of Energy (DOE) solicited com-
ments from interested firms concerning the
four issues included in ARCO's request for
interpretation. 43 FR 28518 (June 30. 1978).
Comments were received, from 31 firms.
These -comments have been considered in
this proceeding. ,Thirty of the 31 comments
received were submitted by refiners and pro-
ducers of natural gas and they have general-
ly supported the views expressed by ARCO.
One comment, submitted by a consumer of
NGL's and NGLP's, objected to the posi-
tions taken by ARCO with respect to inter-
affiliate transfers and the appropriate mea-
surement point for shrinkage calculations.

ISSUES
I. Do transfers of NGL's and NGLP's be-

tween ARCO's affiliated entities constitute
"first sales" as that term is used in 10 CFR
Part 212, Subpart K?

II. Is the tax component of the interstate
natural gas sales price set by the FERC
properly included in the calculation of in-
creased cost of natural gas shrinkage under
the provisions of 10 CFR 212.166(b)(3)?

III. For the'purpose of computing the in-
creased cost of natural gas shrinkage when
the natural gas is purchased at the wellhead
by the gas plant operator, should inlet natu-
ral gas volumes be measured at the plant
inlet master meter or at the wellhead?

i- IV. Where the cost of natural gas shrink-
age in the current month is less than the
cost In May 1973, may the decreased cost of
natural gas shrinkage be used to reduce the
Increased product cost available for pass
through in the calculation of maximum
lawful selling prices?

INTErPRETATION

Before addressing the merits of the issues
which ARCO has presented, a procedural
question *should be discussed. Some com-
menters have noted that this Interpretation
cannot be considered to be of legally bind-
ing effect upon persons other than ARCO
in accordance with the provisions of
§ 205.85(a). That view is correct in that, in-
asmuch as this Interpretation refers only to
the propriety of ARCO's pricing practices
under the DOE regulations, ARCO is the
only firm entitled to rely upon it.

I. INTER-AFFILIATE TRANSFERS
We begin by noting that it is a basic rule

of constrfiction that more detailed and ex-
plicit regulations govern over general lan-
guage. Therefore, we conclude that ARCO's
inter-affiliate transfers are governdd by 10
CFR 212.161(b)(2), and are not governed by
10 CFR 212.163(a) and 212.164(a).

In its submission, ARCO maintains that
the transfer of NGL's and NGLP's at a fixed
price per unit between its gas processing di-
vision and its crude oil refining division is a
first sale subject to. the provisions of
§§ 212.162, 212.163(a), and 212.164 of the
DOE regulations. ARCO argues that
§ 212.161(a) . explicitly confers first sale
status on the transfer of NGL's and NGLP's
between affiliated entities of a refiner that
Is subject to the provisions of 10 CFR Sub-
parts E and K.

The scope of Subpart K is set forth in
§ 212.161(a) as follows:

"This subpart applies to all sales of natu-
ral gas liquids and natural gas liquid prod-
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ucts, including transfers between affiliated
entities, by all firms, including gas plant op-
erators, producers of natural gag, natural
gas royalty owners, and refiners except sales
by resellers or retailers, which are subject to
Subpart F of this part." (Ehiphasfs'added.)

While Arco's assertion is correct that
§ 212.161(a) explicitly declares that Subpart
K "applies to ... t ransfers between affil-

- ated entities," it -is not true that that Sec-
tion declares that transfers betwegn affili-
ated entities constitute first sales. Section
212.161(a) relates only to the operational
objectives of Subpart K, and does not pre-
scribe that the first sale pricing rules of
Subpart K are applicable to transfers be-
tween affiliated entities. In fact, ARCO and
several of the commenters have suggested
that there are three different ways in which
the phrase "transfers between affiliated en-
tities" can be applied. In addition to arguing
that transfers of NGL's and NGLP's from a
gas plant to a refinery may constitute first
sales, several commenters have asserted
that § 212.161(a) also recognizes transfers of
NGL's and NGLP's from gas processors
which do not also refine crude oil to their
reseller affiliates as first sales notwithstand-
ing the "5 percent Rule" contained In
§ 212.91.2 Other commenters havd asserted
that § 212.161(a) also authorizes use of the
natural gas sales price in transfers between
affiliated entities for the purpose of com-
puting increased shrinkage costs, notwith-
standing the fact that § 212.161(a) by its
own terms refers only to transfers of NGL's
and NGLP's. '

Section 212.161(a) relates merely, to the
scope of the provisions of Subpart K and
neither sets forth a price rule nor provides
any regulatory treatment of transfers be-
tween affiliated entities. Other, more specif-
ic provisions which establish the manner in
which costs are to be calculated and trans-
ferred must be examined to determine if
ARCO's transfers between affiliated entities
constitute first sales. Indeed. § 212.161(b)(2)
describes the relationship between Subparts
E and K for those refiners such as ARCO
that refine crude oil and also operate natu-
ral gas plants. Additionally, the first sale
price rules in §§ 212.163(a) and 212.164(a) es-
tablish methods of pricing which are incon-
sistent with ARCO's position.

In support of ARCO's -position, some co'm-
menters have asserted that Subpart K has
been construed to contain only two methods
of treating transfers, ie., "first sales" and
"net-back sales." The preamble 'to the
adoption of Subpart K states:

210 CFR 212.91 States:
"This subpart applies to each sale of a

covered product,.other than crude oil, by re-
sellers, reseller-retailers, and retailers. For
purposes of this subpart, "reseller" includes
any entity of a refiner (other than an entity
that operates ink Puerto Rico) that is en-
gaged in the business of purchasing and re-
selling covered products, provided that the
entity does not purchase more than 5 per-
cent of such covered products from the re-
finer including any, entitles that it directly
or indirectly controls and 'provided further
that the entity has consistently and histori-
cally exercised the exclusive price authority
with respect to sales by the entity." (Em-
phasis added.)

3 Section 212.162 states in pertinent part:
"First sale" means, with respect to natural

gas liquids or natural gas liquid products.
the first transfer for value'to a cldss-of pur-

"These new definitions are to make clear
that PEA regulations apply to all tranlsac-
tions-both 'first sales' and 'net-back sales.'
39.FR 44407, 44408 (December 24, 1974)."
(Emphasis added.)

In addition, in an Interpretation which
the DOE previously Issued It construed thb
definitions of "first sale" and "net-back
sale" as follows:

"Sales of NGL's and NGL products under
Subpart K are deemed to be either 'first
sales' or 'net-back sales.' The FEA adopted
these two general. regulatory concepts,
rather than attempting to identify and pro-
scribe multiple, individual rules for the
myriad of methods by which rights are
transferred from firm to firm in the process
of manufacturing natural gas liquid prod-
ucts." See Notice of Proposed Rulemakinig,
39 FR 32718, 32719-20 (September o, 1974);
39 FR at 44408. (Emphasis added.)

El Paso Natural Gas Company, Interpreta-
tion 1978-32, 43 FR 29534. 295"35 (July 10,
1978). The commenters assert that inas.
much as there are only two methods of rec.
ognizing transfers and §212.161(a) declares
that "transfers between affiliated entities"
are governed by Subpart K, then Intra-firm
transfers must be either first sales or net.
back sales. Furthermore. they assert that
because the distinguishing characteristic be-
tween first sales and net-back sales Is relat-
ed only to the method of pricing, we must
conclude that transfers between affiliated
entities may qualify as first sales.

That conclusion Is not compelled, howev-
er, because those assertions are erroneous,
Both the portions of the preamble and tile
El Paso Interpretation quoted above were
addressed to transfers between Unaffiliated
entities. Furthermore, even In the case of
unaffiliated entities, not all transfers have
been characterized as first sales or net-back
sales. See Sun Gas Company, Interpretation
1978-37, 43 FR 29543 (July 10, 1978). This
analysis, of course, does not resolve the
question of the manner in which transfers
between affiliated entities should be treat.
ed, but it does refute the notion that all
transfers of NGL's and NGLP's must be
classified either as first sales or net-back
sales.

Section 212.161(b)(2) sets forth the
method that ARCO should usq to compute
its increased costs associated with gas plant
operations, including the transfer of covered
products between its gas plant opetations
and its other operations, Since ARCO re-
fines crude oil and processes natural gas, it
Is subject to the provisions of § 212.161(b)(2)
which state:-

"Refiners that refine liquid hydrocarbons
from oil and gas field gases, and also refine
crude oil, shall determine their May 15, 1973
selling prices and increased costs for natu
ral gas liquids and for natural gas liquid
products produced in gas plants pursuant to
this subpart, but shall determine their maxi-
mum lawful selling prices pursuant to Sub-
part E.

chaser for which a fixed price per unit of
volume is determined.

"Net-back sale" means, with respect to
natural gas liquids, any transfer for value to
a class of purchaser for which a percentage
of the revenues from the first sale of natu-
ral gas liquids or natural gas liquid products
is received:
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'Such refiners shall calculate the in-
creased product costs of all natural gas liq-
uids (except natural gas liquids which are
separated from natural gas at the well head
of an oil well, and purchased as crude oil)
and the-increased product-costs attributable
to natural gas liquid products pursuant to
§§212.166 and 212.167 of this subpart, and
shall add the amount of increased product
costs so determined-to the amount of in-
creased product costs incurred in each
month of measurement and determined to
be allocable to other than special products
under the refiner's cost allocation formulde
of § 212.83(c)(1).provided that the amount
of such increased product costs allbcable to
propane prices is limited pursuant to the
provisions of § 212.167(c) and
§ 212.83(c)(1)(iii).

"Such refiners shall calculate increased
non-product costs attributable to natural
gas processing pursuant to §212.165, and
shall add the amount of increased non-prod-
uct costs so determinedto the amount of in-
creased non-product costs incurred in each
month of measurement and determined to
be allocable to prices charged for covered
products pursuant to the formulae in
§ 212.83(c). " (Emphasis added.)

The preamble to § 212.161(b)(2) explains
that:

-'T]he applicability sections of Subpart E
(Refiners) and Subpart K (Natural Gas LIq-
uids) provide that where a refiner that re-
fines crude oil and processes natural gas is
involved, the provisions of Subpart K will be
applied to the refiner's gas processing activi-
ties in order to calculate the increased prod-
uct and non-product costs attributable to
natural gas liquids and natural gas liquid
products, which will then be used, together
with increased costs determined under Sub-
part E for products refined [or] derived
from crude oil, to determine the lawful sell-
ing prices for the refiner's total volumes of
propane, butane, and natural gasoline, and
for any covered products which are pro-
duced from propane, butane or natural gas-
oline." 39FRat44408.

Thus, when ARCO manufactures covered
products such as motor gasoline, which are
in part produced from NGL's and NGLP's
extracted and/or fractionated in its own gas
plants, ARCO is required to calculate its
May 15, 1973, selling prices of these non-
NGL and non-NGLP products pursuant to
Subpart E. The increased product costs as-
sociated with the manufacture of the NGL's
and NGLP's derived from natural gas are
computed according to the provisions of
§§ 212.166 and 212.167, and then inserted
into the refiner cost allocation formulae,
i.e, added to the "B" factor. The increased
non-product costs attributable to natural
gas processing are inserted into the refiner
cost allocation formulae by adding -the
amount of those costs to the increased non-
product costs which are otherwise available
for passthrough pursuant to Subpart E.
Then maximum allowable selling prices are
computed pursuant to Subpart E using the
§ 212.164 adjustments in prices charged for
natural gas-derived NGL's and NGLP's in
sales to third parties. 10 CFR 212.82,
212.161(b)(2)(i).

If as ARCO asserts, all transfers between
affiliated entities were to be treated as first
sales, then § 212.161(bX2) would not be nec-

essary. See 39 FR at 3720, 3730. Under a
system of transfer pricing all increased costs
of the transferring affiliate would have
been subsumed In the first sale price and
none of the increased costs would need to be
taken into consideration in any other fash-
ion. Cf. 39 FR at 32720, 32730; 10 CFR
212.72, 212.83(b), 212.84. Section
212.161(b)(2), not §212.163, governs the
computation of increased costs associated
with trAnsfers of NGL's and NGLP's pro-
duced in gas plants from ARCO's gas proc-
essing divisions to ARCO's other divisions

Additionally, It should be noted that the
concept of inserting discrete cost compo-
nents into the refiner cost allocation formu-
lae is inconsistent 'ith the notion of trans-
fer pricing. In this regard. If H 212.161(b)
and 212.163(a) were both interpreted to au-
thorize increa-ed cost calculations, a double
passthrough of allowable increased costs
could occur-once in the transfer price and
once in the discrete cost components. See 39
FR at 3720, 3730. Moreover. a refiner is not
permitted to elect to passthrough Its in-
creased costs under §§212161(b)(2) or
212.163(a), since §212,161(b)(2) specifically
states that a refiner such as ARCO shall
calculate its increased costs pursuant to
that Section. Section 212.183 also does not
operate In conjunction with §212.161(b)(2)
because §212.161(b)(2) by Its own terms
specifies not only the method for computing
transferred costs, but also the method for
allocating such Increased costs. Further-
more. if § 212.161(b) Is viewed merely as an
allocation provision, then §212.161(b)(2)(il)
is unnecessary since Increased costs would
be inserted in the same pla e In the refiner
cost allocation formulae as they would
under a transfer pricing scheme, La, added
to the "'B1I factor, which contains increased
purchased product costs Additionally, there
would under such a view be no instructions
for passing through the benefit of adjusted
prices contained in § 212.164. A transfer
price would transform the gas processing af-
filiate's non-product costs inta "bankable"
increased purchased product costs. See
§§ 212.72, 212.83(b), 212.84. However.
§ 212.161(bX2)(il) specificalli requires a gas
plant's increased non-product costs to retain
their status as non-product costs.

The proper view, ie, that §212.161(b)(2)
establishes the method of treating transfers
of costs between Subparts E and K, is fur-
ther confirmed by the differences between
§ 212.161(b)(2) and § 212.163(a) with respect
to the time in which increased costs should
be passed through. As first sales under
§ 212.163(a), ARCO's Increased costs would
have been passed through according to the
following schedille. The first sale price to
the purchasing division would reflect the es-
timate of costs to be incurred in the current
month by the processing division. However,
under the Subpart E refiner cost allocation
formulae, Increased costs attributable to the
transfer could not be passed through In the
purchasing division's maximum lawful
prices until the month after the transfer.
i.e, "the month of measurement."

10 CFR 212.83(c)(2)(iliX(A). In contrast,
§212.161(b)(2) (il) and (il) specifically es-
tablishes that a refiners maximum lawful
selling prices be calculated pursuant to Sub-
part E including increased gas plant costs in
the current month rather than the month
of measurement.

Thus, § 212.161(b)(2) establishes a compre-
hensive and mandatory method for the cal-
culation of maximum lawful prices in sales
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of NGL's and XGLP's by Integrated rerm-
ers. Only § 212.161(bX2) explicitly governed
the method of computation and allocation
of Increased costs associated with natural
gas processing In Intra-firm transfers of in-
tegrated refiners such as ARCO. As a result,
the only reasonable construction of these
two provisions Is that the more detailed
and explicit language contained in
§ 212.161(b)(2) governed ARCO's inter-a ll-
ate transfers.

Nevertheless, ARCO and many of the
commenters maintain that inter-affiliate
transfers could fulfill the pertinent require-
ments of a first sale for the purposes of
Subpart K. Therefore, they amert it was
reasonable and proper for inter-affiliate
transfers to be treated as first sales for pur-
poses of computing maximum lawful selling
prices.

In a prior Interpretation which was issued
to the Continental Oil Company
(CONOCO). the DOE discussed the relevant
requirements of a first sale in the context of
applying the § 212.164 adjustments to May
15, 1973, selling prices in intra-firm trans-
fers. That Interpretation stated:

"The adjustments contained in § 212.164
apply only when a 'first sale" is made as de-
fined in §212.162. See §212.163(a)..Three
pertinent requirements must be fulfilled to
qualify as a 'first sale.' First. the transfer
must be to a 'clas of purchaser.' See
§212.31. Second, the transfer must be a
transfer of NGL's and NGLP's. See
§ 212.162. Third, the transfer must consti-
tute a 'transaction: an arm's length sale be-
tween unrelated persons." See § 212.31.

43 FR, at 29530. We concluded in the
CONOCO Interpretation that two of these
three -requirements were not met in intra-
firm transfers. In this regard we stated:

"The DOE and Its predecessor agencies
have never regarded movement of covered
products from one facility to another facni-
ty of the same firm as a sale to a "class of
purchaser.' When NGL's and NGLP's are
transferred to a refinery. such a transfer is
an intrafilrm transfer which does not consti-
tute a 'transaction,' is not made to a'clasz of
purchaser.' and does not, therefore, consti-
tute a "first sale.' " Id.

Some comments supporting ARCO maintain
that the "class of purchaser" ' requirement
did not place a limitation on first sales perti-
nent to ARCO's Inter-affllate transfers.
They argue that a sale creates a clas;s of
purchaser and that nter-afffllate transfers
must be construed as sales.

This argument Is without meriL No sale
occurs for cost pas-through purposes unless
there Is an arm's-length transfer from a
seller to a purchaser. That Is, the existence
of a purchaser which Is a separate and dis-
tinct entity from the seller is a prerequisite
to the existence of a sale under the Manda-
tory Petroleum Price Regulations. The
transfers between ARCO's divisions are not
sales to a class of purchaser, because these
divisions constitute a single fir. Thus, only
the prices which the firm as a whole, Includ-
ing any divisions of the firm, charges in
sales to other firms may be used in the cal-
culation of maximum lawful selling prices to

4Sectlon 212.31 states in pertinent part:
"'Clas of purchaser means purchasers to

whom a person has charged a comparable
price for comparable property or service
pursuant to customary price differentials
between those purchasers and other pur-
chasers."
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its. classes of purchaser and recognized for
cost passthrough purposes. See Enterprise
Products Co., Interpretation 1975-3, 42 FR
23724,23726 (May 10, 1977).

ARCO and supporting commenters assert
that 'Subpart K does not contain a defini-
tion of the term "firm." -but rather Telies
upon the concept of,"entity" -as the appro-
priate framework for measuring pricing re-
sponsibilities. Section 21-2.31 defines "'firm" 5
in a general way, suggesting four alternative
definitions -nd permitting the DOE to elect
the ones which are appropriate to particular
situations. ARCO and supporting corn-
menters assert that '.§212.163(a) demon-
strates that a narrow definition of "'firm,"
i.e.; separate "entity" pricing, has been
adopted. According to ARCO, transfers be-
tween its affiliated entities were therefore

-'sales to a class of purchaser because the
single 'firm concept was not applicable to
Subpart K. Bection 212.163 states in perti-
nent part:

"(a) First Sale. A royalty owner, producer,
gas plant owner, gas plant operator or other
entity may not charge to (or receive from)
any class of purchaser a price in -excess of
the weighted average price at which natural
gas liquid or natural gas liquid products
were lawfully priced in transactions with
the class of purchaser concernedtonMay 15,
1973, except to the extent permitted by .this
subpart." ,(Emphasis added.)
In a previous Interpretation which was
Issued to .ARCO, the DOE ,determined'that
ARCO's unincorporated operating divisions
are affiliated entitles within the meaning of
§212.83(b). Atlantic-Richfield Co., Interpre-
tation 1976-4, 42 FR '7927 (February 8,
1977).

However, that Interpretation addressed
the appropriate costing of crude ol ,pro-
duced by an'affiliated entity. Crude oil Tric-
ng policies arevery different than the gen-
eral cost-based system applicable to refined
petroleum products. Furthermore, in
§ 212.82 6 the concept of "'firm" is explicitly
applied in 'its widest possible sense to crude
oil refiners such as ARCO which are subject
to Subpart E. That concept applies to
ARCO's calculati6n of all maximum lawful
selling prices, because under
§212.161(b)(2)(1), Subpart K applies "to
crude oil refiners only with respect to the
calculati6n of discrete cost' components' of
maximum lawful selling prices which are
computed .under Subpart -E, i.e., May .15,
1973, selling prices and Jncreasedcosts.asso-
clated with NGL'sand-NGLP's derived from
natural gas. CONOCO .at 29530. The term
"firm" is repeatedly usedin Subpart X -as
originally promulgated. .E.g., - 10 -CFR
212.161(a), 212.162, '212.164, 212.165, and
212.166. The use of the term "entity" in
§212.163(a)' represents merely a necessary
and proper .qualification, because under the
"5 percent Rule" (§212.91) 7 less than the
total "firm" may be the appropriate .frame-
work for Subpart K calculations.

"Section 212.31 states in pertinent part:
"The [DOE] may, in regulatins and forms

issued in this part, 'treat as a firm: (1) A
parent and the consolidated and unconsoli-
dated entities (if any) which At directly or
indirectly -controls, (2) aparent and Its con-
solidated .entities, (3) an unconsolidated
entity, or (4) any part of a firm!'

6Sectlon 212.82 states in pertinent part:
"'Firm',means a parent and the consoli-

dated and unconsolidated entities (if any)
which It directly or indirectly controls."

'See n. 2, supra.
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ARCO-afid supporting commenters assert
that the DOE has on previous occasions
'construed inter-affiliate transfers to be sales
,to-a class of purchaser. Ruling 1974-27, 39
'R 44415 (December 24, 1974); See also Phil-
'lips Petroleum Company, Interpretation
1977-12, 42 -FR 31148 (June 20, 1977); Skelly
Oil Co., 5 FEA I 80,561 (February 25, 1977);
and Getty Oil 'Co.,- Interpretation 1978-40,
-43 FR 29546 (July ,10, 1978). For example,
Ruling 1974-27, supra, states in pertinent
'part:

.':wransfers af-covered vroducts by Firm
A to affiliated entities, for further process-
ing and ultimate sale.as products other than
-covered products, which are exempt from
-price regulation, must betreated as sales by
Firm A.'.(Emphasls:added.)
This Ruling addresses the question of the
,proper treatment of Increased product costs
pursuant 'to §212.83(c) only in those in-
,stances 'where covered products are trans-
ferred -to affiliated entities-for further proc-
essing and ultimate sale as -petrochemicals.
or other products not subject to the price
regulations, or 'where covered products are
consumed by the firm's internal operations.
In those instances, refiners are required to
allocate increased costs on a volumetric
-'basis and to treat 'those increased costs as
though they' were costs recovered from the
saleof covered products. Thus, such trans-
fers are considered "sales" solely for the
'purpose uf assuring that increased costs ac-
tually incurred by the firm are properly al-
'located 'to uncontrolled products and not
used in their entirety to justify price In-
,creases of controlled products.

Section 212.161(bX2)(ii) explicitly xequires
calculation of-increased product costs pursu-
-ant to §212.167. -Section 212.167(a),and (c)
required axefiner such as ARCO to allocate
certain increased product costs, e.g., the

'ethane exlusion, 'on a volumetric basis.
Thus, § 212.161(bX2)(il) requires ARCO to
allocate increased product costs in the
manner set forth in'Ruling 1974-27 and re-
lated decisions issued by the DOE. See Phil-
lips, supra; Skelly, .supra, Getty, supra.
These pronouncements do not support the
view that inter-affiliate transfers are first
sales pursuant to Subpart K instead of
being governe4dby §212.161(b)(2).

In addition to the requirement that a first
sale bemade toa class of purchaser, such a
sale must also constitute a "transaction.'"
i.e., an arm's-length sale-between unrelated
entities. See 10 CPR 212.31. ARCO and sup-
porting commenters argue that the term
"'transaction" is being improperly imported
into the definition of first sale. While the
term "transaction" is not contained in
§ 212.162, the -first sale.- price rule in
§ 212.163(a) refers to and limits prices in
first sale transactions. Section 212.163(a)
states:

"A 'royalty 'owner, zproducer, gas plant
owner, gas plant operator or other entity
may not charge to (or receive from) any
class of purchaser-a price in excess of the
-weighted'average price at vwhich matural gas
liquids or -natural gas liquid products were
lawfully priced In transactions with the,
class of purchaser concerned on May 15,
1973, except to the extent permitted by this
subpart."(Emphasis added.)

Additionally, § 212.164(a) provides that a
firm may use certain adjusted May 15, 1973,
selling prices in first sale transactions. Be-

OExcluding questions of exactly where in-
creased costs are placed and when they are

cause the definitions set forth in § 212.31
apply "for purposes of this part [212]," they
are applicable to Subpart K as A component
of Part 212, and it was therefore unneces-
sary to define the term "transaction" in
§ 212.162 unless It were Intended to have
some different meaning for purposes of
Subpart K. Because the term is properly de-
fined so as to apply to Subpaxt K and 1s
used as a term of art In the Subpart I pric-
ing rules, we must conclude that a transfer
'for value of NOL's and NGLP's must satisfy
the definition of "transaction" to be gov-
,erned by §§212.163 and 212.164. ARCO's
conclusion that the term "transaction" is
used In, Subpart K In a general business
.sense, and not as defined In § 212.31. is based
,upon the premise that because the pream-
ble Indicates that Subpart K applies to all
transactions as first sales or net-back sales,
the term "transaction" Is not used In a pro-
cise regulatory sense. 39 FR at 44408. To the
contrary, nothing in the regulations or pro-
amble supports such a construction and the
reference in the preamble, as discussed pro
viously, speaks to transfers from firm to
firm. The transfer of increased costs be-
tween affiliates is. discussed elsewhere In
that preamble. Ld.

Some commenters have noted that
§ 212.163(a) is limited by Its own terms, and
they argue that the language of § 212.161(a)
provides an explicit exception to any trans-
action requirement imposed by § 212.163(a),
As discussed previously, such a construction
of § 212.161(a) Is both strained and unrea.
sonable. Some commenters .have also sug
gested that this exception to § 212,163(a) is
permitted by § 212.161(b)(2) which requires
a refiner to calculate Its maximum lawful
selling prices under Subpart E. They note
that SubpartE contains the following provi.
sion for recognizing transfers between affili.
ated entities.'

"!For purposes of this section. transactions
between affiliated entitles'may be used to
calculate increased costs. Whenever a firm
uses a landed cost which Is computed by use
of Its customary accounting procedures, the
[DOE] may allocate such costs between the
affiliated entities if It determines that such
.allocation Is necessary to reflect actual costs
of these entities or the [DOE] may disallow
any costs which It determines to be in
excess of the proper measurement Of costa."
'(Emphasis added.)

10 CFR 212.83(b). Therefore, the corn-
menters conclude that pursuant to
§ 212.83(b) inter-affiliate transfers of NGL's
and NGLP's niust be recognized as first
sales.

The requirements of § 212.83(b) are satis
fled by the passthrough provisions of
§ 212.161(b)(2), even though It is not clear
that § 212.83(b) applies to these transfers In
view of the provisions of § 212161(b)(2)
which were adopted more recently and pro'
Vide a more detailed treatment of Inter-affil-

passed through, the sole issue to be consid-
ered in the present proceeding is whether
inter-affiliate transfers qualify for the ad.
Justments contained in § 212.164. Stated dif-
ferently, both the transfer pricing concept
advanced by AR&O and the provisions of
§ 212.161(b)(2) would permit the increased
costs incurred by the transferring affiliato
to be passed through to the refining affili.
ate, but only the transfer pricing concept
would permit the refiner to use the § 212.104
adjustments at the point of the inter-affill-
ate transfer.
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late transfers.9 That is, §212.161(b)(2) recog-
nizes both increased product and non-prod-
uct costs in transfers between affiliated en-
tities. The adjustments provided in
§ 212.164, which represent the primary ad-
vantage to ARCO of treating inter-affiliate
transfers as first sales, are not increased
costs, but rather are adjustments designed
to boost historical profit margins in sales of
NGL's and NGLP's extracted in gas plants.
Inasmuch-as § 212.83(b) refers only to the
passthrough of increased costs, that provi-
sion provides no assistance in determining
whether inter-affiliate transfers are subject
to § 212163(a) or § 212.161(b)(2).

The view that increased costs associated,
with transfers between affiliated entities
are only to be passed through pursuant to
§ 212.161(b)(2) and not under § 212.163(a), is
also supported by the promulgation history
of Subpart K. As we stated in CONOCO, 43
FR at 29530:

"The proposed regulations expressly
would have established a transfer price for

- intra-firm transfers from a gas plant to a re-
finery instead of including increased costs
as discrete components inserted in the refin-
er cost allocation formulae. 39 FR at 32720.
The proposed transfer price would have in-
corporated the adjustments which are now
contained in § 212.164 (a) and (b). 39 FR at
32730. The Subpart K rules as adopted ex-
plicitly provide for inclusion of increased
product and nonproduct cost components in
the refiner price allocation formulae set
forth in Subpart E, But § 212.161 does not
provide for the inclusion of any of the
§ 212.164 adjustments in a crude oil refiner's
Subpart E calculations. 39 FR at 44408,
44412. When, as here, some proposed provi-
sions are explicitly adopted and another is
not, the failure to adopt the proposed provi-
sion is evidence of the, rejection of the pro-
posaL" See, e-g., 2A Sutherland on Statutory
Construction. §§48.03; 48.1" (Sands ed.
1973).

ARCO and supporting commenters note
that the proposed regulations did not in-
clude either § 212.161(a) or the reference to
transfers between affiliated entities. Thus.
they argue that Subpart K expressly autho-
rizes transfer pricing. As discussed previous-
ly, § 212.161(a) does not expressly authorize
any -means of treating transfers between af-
filiated entities. Furthermore, the preamble -
to the proposed regulations indicates that at
the time Subpart K was adopted the agency
recognized that the insertion of discrete
cost components into the refiner cost alloca-
tion formulae represented a different treat-
ment of intereaffiliate transfers than deem-
ing such transfers.to be first sales. The pre-
amble to the proposed Subpart K states In
pertinent part that:

"The special regulations proposed in this
notice for gas plants will also apply to gas
plants owned or controlled by refiners, for
purposes of determining the appropriate
transfer price to the refiner. Increased prod-
uct or non-product costs included in the
transfer price may not, of course, also be in-
eluded as increased product or non-product
costs under the general refiner price rules."
(Emphasis added.)

39 FR at 32720. Furthermore, in the pre-
amble to Subpart K as adopted the new reg-

gThis Interpretation does not address the
question of the proper purposes and scope
of § 212.83(b), because such a discussion is
unnecessary to resolve the issue presented
here. But see discussion of ARCO, Interpre-
tation 1976-4, supra.

ulations were described as requiring the in-
sertion of discrete cost components Into the
refiner cost allocation formulac-a result
that is consonant with the provisions of
§212.161(b)(2), but not with the transfer
pricing concept asserted by ARCO. 39 FR at
44408.

ARCO and supporting commenters argue
that recognition of transfers between affili-
ated entities at other places than Subpart K
in the Mandatory Petroleum Price Regula-
tions confirms the notion that Subpart K
authorizes transfer pricing. See § 212.54(c);
212.72, 212.91, 212.83(b); Cost of Lving
Council (CLC) Phase IV, 6 CFR 150.359.
However, none of these regulatory provi-
sions s directly applicable to the proper
pricing of NGL's and NGLPs derived from
natural gas. Furthermore, these regulations
provide only a speculative basis for distin-
guishing between a system which recognizes
certain increased costs in . inter-affiliate
transfers and a system which recognizes In-
creased costs and the benefit of adjustments
in historical price margins.

None of the provisions cited by ARCO and
supporting commenters permits transfer
pricing of covered products under all cir-
cumstances. Rather, where transfer pricing
was intended the pertinent regulatory lan-
guage expressly provides for limits, e.g., re-
strictions on the amounts passed through or
on the accounting practices used by the re-
finer, to prevent or correct the possibilities
of abuse.

Some commenters have also asserted that
non-recognition of transfer pricing Would
conflict with the Robinson-Patman Act.
Section 2(a) of the Clayton Act, as amended
by the Roblson-Patman Act, 15 U.S.C.
§ 13(a). provides, In pertinent-part, that:

"It shall be unlawful for any person en-
gaged in commerce, In the course of such
commerce, either directly or indirectly, to
discriminate in price between different-pur-
chasers of commodities of like grade and
,quality.... where-the effect of such dis-
crimination may be ... to injure, destroy,
or prevent competition with any person who
... knowingly receives the benefit of such

discrimination, or with customers of either
of them: Provided, that nothing herein con-
tained shall prerent d~fferentials which
make only due allowances for diffferences in
the cost of manufacture, sale, or delivery re-
string from the difering methods or quan-
tities in which such commodities are to such
purchasers sold or delivered. ... (Emphasis
added.)" 10

With respect to a particular covered prod-
uct, ARCO is required by the DOE pricing
regulations to add Its total firm-wide In-
creased costs on an equal basis to the May
15, 1973, sellng prices (or adjusted prices)
which It charged to all of Its purchasers or
to suffer the penalty of imputed cost recov-
eries. Since the equal application rule set
forth in §212.83 requires that the same
amount of increased costs be passed
through to all of the purchasers within a
class, these commenters assert that differ-
ent prices could be charged for physically
Identical products depending upon the use

'*It Is possible that the proviso quoted
above would be applicable generally to the
DOE's pricing regulations or specifically to
Subpart' K, because the "differentials ...
make only due allowance for differences in
cost of manufacture . . . resulting from the
differing methods ... in which such com-
modities are to such purchasers sold or de-
livered."

of actual or adjusted lay 15, 1973, selling
price. That result could potentially subject
a firm to treble damages for violation of the
Robinson-Patman Act.

Subpart. K is not limited by Section 2(a) of
the Clayton Act, as amended by the Robin-
son-Patman Act, because Subpart K specifi-
cally requires the determination of maxi-
mum lawful selling prices In relation to the
cost of manufacture and the source of the
raw materials. See Inter City Oil Co. v.
Murphy Oil Corp., 1 CCH Energy Manage-
ment 9722 (D. Minn. 1976). Indeed,
§212.167(b) explicitly permits natural gas
processors to measure and allocate in-
creased shrinkage costs on le s than a firm-
wide basis, which can result In different
prices charged to different purchasers for
identical products. Additionally, since the
benefit of adjusted prices applies only to
NGL's and NIGL as derived from natural
gas, different prices can be charged to dif-
ferent purchasers for Identical products.
CONOCO, 43 FR at 29530.

In the present request, ARCO and sup-
porting commenters have also argued that
non-recognition of ntra-firm transfers cre-
ates distortion and inefficiency and they
have suggested that refiners would receive
an advantage if they were to sell natural gas
derived NGL's and NGIlP's to unaffillated
entitiem rather than transfer them to affili-
ated entities. Such a change in purchase
patterns would permit firms such as ARCO
to receive the benefit of adjusted prices in
all transfers.

The fact that companies may alter their
distribution patterns does not dictate any
particular resolution of the Issues under
consideration here. Moreover, firms are pro-
hibited from changing their distribution
patterns to circumvent the pricing regula-
tions (§ 210.62(c)), and it is by no means cer-
tain that any distortion will occur in view of
the fact that physical exchanges may be ex-
pensive, the allocation regulations may pre-
clude certain transfers, and firms may
prefer the advantage of assured supplies of
NOL and NGLP feedstocks. Finally, the fact
that some firms have historically recognized
intra-firm transfers as first sales does not
affect this Interpretation, since the DOE
and Its predecesors understood that the
Mandatory Petroleum Price Regulations
would alter certain historical pricing prac-
tices.

Some commenters assert that failure to
recognize ARCO's transfers as first sales
may interfere with previous netback calcu-
lations and payments, made by refiners.
Even If those assertions were correct, they
do not lead to the conclusion that an indi-
vidual firm's actual pricing practices which
were In effect following the adoption of
Subpart K should be considered as the
guide to the proper legal interpretation of
that Subpart.

Several of the commenters have also re-
ferred to various manua]s which the DOE
has prepared for Its auditors. According to
the commenters these manuals contain ma-
terial which supports ARCO's construction
of § 212.161(a). However, firms are not enti-
tied to rely upon these documents for the
purpoze of determining the legal interpreta-
tion of the DOE regulations. Auditors" man-
uals are intended only to aid DOE officials
in applying the regulations to particular
firms In the course of investigations and
compliance proceedings. They do not pur-
port, nor are they Intended, to replace or
substitute in any manner for the DOE regu-
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lations or the formal, legally binding Inter-
pretations of those regulations which are
Issued by the DOE. Moreover, these man-
uals do not purport to address the Issues
which are presented in the present interpre-
tation request,, but merely indicate that
Subpart K principles apply to tranfers be-
tween affiliated entities without setting'
forth the 'manner in which those principles
should be applied.

Attached to ARCO's request for interpre-
tation was a copy of a letter dated January
23, 1975, under the signature of an ARCO
employee to an employee of the PEA. This
letter relates:to ARCOs understanding of a
meeting on January 8, 1975, between em-
ployees of ARCO and the FEA. The letter
states that in the meeting it was confirmed
that §212.141(a), now §212.161(a), estab-
lishes the first sale to include transfers be-
tween affiliated entities.-The DOE and its
predecessors have never officially published,
reviewed, or responded to this letter. In this
situation, we do not regard this letter as
having any bearing (in our consideration of
the legal issues presented for interpretation.

For the reasons set forth above, we have
determined that the Mandatory Petroleum
Price Regulations provide for the 'pass
through of increased costs according to the
provisions of § 212161(b)(2) in inter-affiliate
transfers and that intra-firm transfers -are
not first sales governed-by § 212.163(a).

I. INcLUSION "o TAX cOMpoNENT IN
SHRINKAGE CALCULATIONS

The increased product costs which ARCO
Incurs in the extraction of NGL's are one
component of the firm's maximum lawful
selling prices. In many instances the rele-
vant Increa3ed product cost with resect to
the production of IIGL's Avid NGLP's from
natural gas is the increased cost of -natural
gas shrinkage, Section 212166(b)(3) States
that this increased product cost Is:

"[Tlhe difference between the weighted
average cost of natural gas shrinkage per
thousand cubic feet (MCF) of natural gas
processed in the month of May 1973, and
the -weighted average cost of natural gas
shrinkage per thousand cubic feet (MCF) of
natural gas processedin'the current month,
multiplied by the number of thousand cubic
feet (MCF's) of natural gas processed in the
current month."

Section '212.162 defines "cost of natural
gas shrinkage" as follows.

"'Cost of natural gas shrinkage' means
the reduction in selling price per thousand
cubic feet (MCF) of natural gas processed,
which is attributable to the reduction in
volume or BTU value of the natural gas re-
sulting from the extraction of natural gas
liquids, as determined pursuant to the con-
tract in effect at the time for which cost of
natural gas shrinkage is 'being ineasurec
and under which the processed 'natural gas
is sold." (Emphasis added.)

When ARCO sells processed gas pursuant
to contracts which incorporate tariffs set by
the FERC, ARCO uses the tariffs to calcu-
late its increased shrinkagg costs pursuant
to §§ 212.162 and 212.166(b)(3). The relevant
FERC tariffs sometimes separately refer to
particular components of the total tariff as
reimbursement for certain state taxes.

The argument against ARCO's inclusion
of these tariffs in Its shrinkage calculations
is that the tax components of the FERC
tariff represent reimbursement to ARCO
for the costs of doing business as a natural
gas company, but that-when theliquid con-
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tent of the gas is extracted prior to the sale
of natural gas -subject to these tariffs,
ARCO either does not incur, or it receives a
credit for, .the-taxes that were to be reim-
bursed in the tariffs. It may be argued that
inclusion of the tax component in shrinkage
calculations is not appropriate since not
only is the calculation of increased product
costs designed to compensate for lost gas
sales xevenues (not to compensate for costs
of doing business as a natural gas company)
but also the act of extracting the liquids
eliminates or changes the taxable event.
Thus, inclusion of the tax component in
shrinkage calculations could represent a re-
covery of costs that are not inlJact incurred.
. However, it should be noted that the tax
component of the FERCrates does not bear
any necessary or direct relationship to any
tax the producer will actually incur. It is a
general rate provision, entitling'the produc-
er to charge a -total price regardless of
whether a state .tax is imposed. Thus, under
these 'circumstances, it Is not possible to
consider this aspect of the FERC rate as
anything other than potential revenues to
the seller. Moreover tax and other cost con-
siderations are always .part of regulated gas
sales rates, whether or not separately
stated. The regulations governing shrinkage
calculations doiiot isolate or establish those
-residue gas sales price components that are
or.are -not appropriate.

Furthermore, with regard to shrinkage
calculations the.DOE has consistently inter-
preted §§ 212.162 and 212.166(b)(3) pursuant
to their plain meaning, a result which per-

,mits refiners to include the tax component
of the FERC tariff in their natural gas
shrinkage calhulations. Kansas-Nebraska
Natural Gas Co., Interpretation 1978-41, 43
PR 29529 (July 10, 1978), Pet. reconsid.
pending; Martin Exploration Co., Interpre-
tation 1978-27, 43 FR 25085 (June 9. 1978).

It should be noted, however, that ARCO
may include the ta.R component In its
shrinkage calculations only if that compo-
nent is part of the price which ARCO
charges for the residue gas. §212.162. Sec-
tion 212.31 states in pertinent part:

"'Price' means any consideration for the
sale of any property orservices and includes
dommissions, dues. fees, margins, rates,
charges, tariffs, fares, or premiums, regard-
less of form-"

Of course, natural gas is not a covered
product subject to the Mandatory Petro-
leumrPice Regulations. Despite this fact, It
is appropriate to interpret the term "price"
.as defined In §212.31 and used in § 212.162
in a manner which Is consistent with the
use of that term in the Mandatory Petro-
leum Price Regulations.

It should be emphasized that this Inter-
pretation does mot consider whether state
taxes imposed with respect to natural gas
sales are to be reflected In shrinkage calcu-
lations. Rather .this Interpretation declares
that ARCO may include the separately
stated component of the FERC's tariffs de-
signed generally to permit recoupmdnt of
state taxes in the residue gas sales price for
purposes of shrinkage calculations -under
§§ 212.162 and 212.166(b)(3).

III. INLET MEASUREMENT POINT
The increased cost of natural gas shrink-

age is an important component of ARCO's
maximum lawful selling prices of NGL's,
NGLP's, and products manufactured from
.NGL's and NGLP's. Increased 'cost of natu-
ral gas shrinkage represents the difference

between weighted average shrinkage cost
per Mcf of processed gas In May 1073 and
the current month multiplied by the Inlet
volume measured In Mef's of natural gas In
the current month, 10 CFR 212.166(b)(3),
To determine the weighted average cost of'
shrinkage in a particular month, the total
extraction loss, measured in either Btu's or
Mcf's as determined by the relevant price
terms, is multiplied by the residue gas sales
price per unit and then is divided by the
inlet volume of natural gas which will be
processed In that month. The extraction
loss may be measured 'in either Btu's or
Mcf's by the difference between plant Inlet
and outlet volumes, Ie., the "Inlet-outlet"
,method. Ruling 1975-18, 40 FR 55860 (Do.
cembr 2, 1975). If measurements are not
available for plant Inlet and outlet volumes.
the quantities extracted are conver~ed by
standard reference tables Into either Btu's
or Mcf's of natural gas for the purpose of
these shrinkage calculations, ixe., the "con.
version" method. Id. Thus. plant Inlet Vol.
umes are an integral part of shrinkage cal.
culations In at least the following three In
stances: measuring the Increased cost of
natural gas shrinkage inthe current month
measuring the weighted average cost of nat.
ural gas shrinkage in the relevant month,
and measuring the extraction loss In the rel.
evant month pursuant to the inlet-outlet
method.
*n its submission, ARCO asserts that the

wellhead is the appropriate measurement
point for the inlet volume used In shrinkage
calculations when the gas Is purchased at
the wellhead with title passing to the pro.
cessor at that point. Some commenters have
supported ARCO's position. Others have
suggested that this Issue is primarily a fac.
tual one to be resolved on a case-by-case
basis with reference to consistent historical
practices. 'One commenter asserts that the
shrinkage measurements should be made at
the plant inlet master meters.

ARCO bases its position upon the follow.
ing rationale. First, the wellhead Is the logl.
cal measurement point since this is the

-point where the gas enters ARCO's gas
plant system ror processing, In addition, the
wellhead meters are more accurate than
plant inlet meters, because the wellhead
meters are used for assessing royalty pay-
meats to producers. Moreover, ARCO ias
the sole financial responsibility for gather-
ing the gas for processing and operating the
gathering system. Furthermore. any line
loss or fuel consumption associated with the,
gathering system Is paid for by the plant,

'Finally, ARCO asserts that the natural gas
would In many cases be sold without proc.
essing If the gas plant did not provide the
gathering lines.

These reasons are insubstantial. The costs
of constructing and operating natural gas
gathering lines are costs of doing business
rather than costs of acquiring the raw mate-
rials necessary to the manufacture of NCaL's
and NGLP's. Consequently, they are non-
product costs, not product costs. Section'
212.165 " provides for the recognition and
passthrough of non-product costs attrlbuta-
bld to gas plant operations up to a stipulat-
ed figure.

Under the facts presented In its request
for interpretation, ARCO purchases the
entire "wet" stream at the wellhead, and
thus, has a financial Interest In the sale of
the residue gas. ARCO may recover the
costs of gathering natural gas In the prices

"See n. 1, supra.
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it rharges purchasers for the residue gas. In
fact, natural gas gathering costs have been
included in the rates which the FERC has
established for sales of natural gas. Because
these gathering costs are costs of doing busi-
ness (in certain cases these are non-product
costs) which may be recouped in the prlces
that may lawfully be charged forprocessed
-gas. NGL's and NGLP's, gathering costs
should not also be reimbursed as product
costs throughshrinkage calculations.

Furthermore, the cost of '!natural gas
shrink-age," -as that term Is defined in
§ 212.162, -refers to the reduction in gas .ales
revenues resulting from the extraction of
liquids. Preamble to Subpart E -29 YR at
44.409; Ruling 1975-18, .supra. Accord, Notice
of Proposed Rulemaking, 39 TR at 32719.
The line losses and fuel -consumed in operat-
ing the gathering system are n6t losses re-
sultingfrom the extraction of the liquids.

.Certainly, those reductions in the quanti-
ty of natural gas affect .gas sales revenues,
hut the "shrinkage" concept is designed
solely -to compensate for the reduction in
gas sales resulting from the extraction of
XGL's. The DOEhas consistentlyrefused to
broaden the '"hrinkage" concept to include
all opportunity costs foregone by gas plant
operators, Compare Martin Exploration, 43
FR at 25086 -with-Sun Gas, 43 FR at 29543.
In accordance -with the rationale of these
Interpretations, ARCO's -line losses from
wellhead meter to inlet plant meter should
not be reflected in shrinkage calculations.
In fact, the'line losses may be collected and
sold as crude oil. See UPG, Inc., Interpreta-
tion 1978-35. 43 FR .29539 (July 10. 1978).
pet reconsid. pending. The acquisition of
this pipeline and plant condensate does not
constitute NGL extraction; to the contrary.
Ruling 1975-18. stpr, specifically distin-
guishes between condensate to be-treated as
crude oil and NGL's which are subject to
the cost-based regulations of Subpart .

ARCO also asserts that it should be per-
mitted to measure inlet volumes at the well-
head for shrinkage,calculations because the
wellhead meters are more accurate than the
plant inlet meters. An Interpretation is not
the appropriate vehicle for resolving this
type of claim. However. it s ARCO's respon-
sibility to assure the accuracy and reliability
of the pertinent meters. ie., the plant inlet
meter. Moreover, the Lact that ARCO's
plant inlet meters are unreliable does not
mean thatARCOmust calculate Its shrink-
age costs by reference to wellhead meters.
The DOE and its predecessors have author-
ized the use of the "conversion" method In
instances where plant meter measurements
are not available. Ruling 197518, supra.
Under this method, a firm should possess
accurate data as to the quantity of NGL's
extracted and the quantity of processed gas
leaving the plant. Using those data in con-
junction with standard reference tables for
conversion of NGLVs into Btu's or MCF's of
natural gas, ARCO can obtain reliable esti-
mates of plant inlet ,volumes.

IV. NEGATIVE SHRINKAGE
Increased cost ofnatural gas shrinkage is

one type of increased product cost which is
recognized under Subpart K for passth-
rough in maximum lawful-selling prices. 10
CER 212.166. -Section 212.166(b)(3) states
that increasedproduct costs are:

"the difference between the weighted aver-
age -cost of natural gas -shrinkage per thou-
sand cubic feet (MCF) -of natural gas proc-
essed in the -month ofAfay 1973, and -the

weighted average cost of natural gas shrink-
age per thousand cubic feet (MCF) of natu-
ral gas processed in the current month, mul-
tiplied by the number of thousand cubic
feet (MCF's) of natural gas processed In the
current month." (Emphasis added.)

In most cases thoze costs would actually
have increased in the period between the
base month (May 1973) and the current
month. However. In certain cases, eg., for
one or more gas plants, the calculations per-
formed pursuant to § 212.166{b)(3) may
yield lowdr costs of natural gas shrinkage in
the current month than in May 1973, That
result, known as "negative shrinkage," can
occur when using the formula for calculat-
ing increased product costs under
§212.166(b)(3), because the formula auto-
matically adjusts for decreased product
costs by permitting the passthrough of only
net Increases In product costs, e,, the dif-
ference between current and Way 15. 1973,
costs equals increased product cost.

ARCO's assertion that negative shrinkage
Is an anomaly which should not be Included
in cost passthrough,calculations Is not per-
suasive, becmuse where a particular product
cost is recognzed, both decreases and In-
creases In that cost should be passed
through in maximum lawful price calcula-
tions. Provisions for the passthrough of de-
creased product costs were clearly Intended
by.Congres in Section 401(a) of the Energy
Policy and Conservation Act (Pub. 1. 94-
163, EPCA). Section 401(a) amendea the
EPAA effective February 1, 1976, by adding
a new section 9 as follows:

'Not later than the first day of the second
full calendar month following the date of
enactment of this section, the regulation
under section 4(a) shall provide for-a dollaxi-
for-dollar passthrough in prices at all levels
of distribution from the producer through
the xetail level of Aecreases In -the costs of
crude oil, residual luel oil, and refined pe-
troleum products (including decreases in
costs Which result from a reduction in the
price of crude oil produced in the United
States because of the amendment to such
regulation required under section 8(a))."

In the preamble to the regulations which
implemented 'this statutory provision, the
FEA explained that Its regulatlons provid-
ing for a passthrough of net increases in
costs, effectively require the recognition of
cost decreases. 41 FR 5111 (February 4,
1976). The Temporary Emergency Court of
Appeals has upheld DOE's statutory au-
thority to regulate natural gas liquids and
natural gas liquid products. In this regard.
the court stated:

"We are convinced that Congress contem-
plated substantially greater coveragefor the
EPAA than would result from strict adher-
ence to the technical meanings of the terms
'crude oil, residual fuel oil, and refined -pe-
troleum products."'

Mobil v. FLEA. 566 F.2d 87 ITECA 1977) (ci-
tation omitted). Accord. Vational Helium -v.
FEA. 569 F.2d 1137 (TECA 1977).

Therefore, If as some firms have asserted,
increased costs of natural gas shrinkage are
actual product costs to which the dollar-for-
dollar passthrough provisions of Section
4(b)(2)(A) of the EPAA apply. then Section
9 of the EPAA would require that decreased
costs of natural gas shrinkage reduce the
amount of any -increases In other product
costs. DOE -and Its predecessor agencies
have maintained that increased costs of nat-
ural gas shrinkage represent an opportunity
cost not required to be passed through
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under Section 4(bX2)CA) of the EPAA
ansas-Nebraska Natural Gas Co, 43 TR at

29549-50. Nevertheless;. since the DOE
treats shrinkage costs as analogous and
equivalent to other increased broduct costs
for passthrough purposes, passing through
only net Increased shrinkage costs-is consist-
ent with the treatment of other types of In-
creased product costs. See 39 FR at 44409.

Many comments were directed to certain
inherent defects In the shrinkage formula
rather than to the phenomenon of negative
shrinkage. These comments indicate that
the shrinkage formula does not provide
exact compensation for gas sales revenues
that are lost as a result -of NGL extrac-
tion."

We have previously considered these ob-
Jections and have construed §§212.162 and
212.166(bXt3) according to their plain mean-
ing. Kansas-Nebraska NaturzZ Gas Co- 43
FR at 29550. See also Part II of this Inter-
pretation. supra- and Martin Exploration,
43 FR at 25086. In Kansas-Nebraska, we
noted that the shrinkage formula generally
and reasonably values the raw materials.
Furthermore, we noted that the literal oper-
ation of the regulations permits reliner to
obtain certain benefits which tend to com-
pensate for any negative effects of the
shrinkage formula. Finally, the Interpreta-
tion indicated that rulemaking procedures
and the exceptions process were more ap-
propriate forums for evaluating -he proper
relief than the insuance of thexequested In-
terpretation.

For the reazons set forth above, we have
determined that the proper application of
the DOE Regulations -to the factual situa-
tion presented by ARCO in the present re-
quest for interpretation Is as follows:

(1) ARCO's inter-afillate transfers are
not governed by the first sale price rule of
§ 212.163(a): and

(2) The tax component of thiFERC tariff
is included in the residue gas sales price for
the purposes of shrinkage calculations, and

(3)'The plant inlet master meter is the ap-
propriate place for measurement of ARCO's
Increased co5t of natural gas shrinkage; and

(4) The decreased cost of natural gas
shrinkage should be used to reduce in-
cre ed product coat.

I:,EMMr=ATlon 1978-35M

To. UPG. Inc.
Date" November 13.1978
Rules Interprc"ed 10 CFR 212.31,212.162
Code: GCW-PI-Def. Condensate, Natural
Gas IUqulds, and Natural Gasoline

ITACTS

UPG. Inc. (UPG) markets condensate and
petroleum products, Including propane,
butane, and natural gasoline. UPG present-
ly purchases liquid hydrocarbons recovered
from approximately 3.300 pipeline drips and
ball run tanks in egzht, western states-'

=For discussions of the operation of the
shrinkage formula in this context, see
Hansas-Nebraske Natural Gas Co., Ina, 43
FR at 29549-50 -and: Prposed Amendments
to Subpart Z. Part 212, § F(2), 42 FR 29490
(June 9.1977).
'As a. result of temperature differentials

between the natural gas and-pipeline facili-
Ues, and/or pressure changes, the heavier
hydrocarbons in the natural gas condense to
form a liquid residue in the pipeline system.
The greater the temperature and/or pres-
sure differential, the more residue will form

Footnotes continued on next page
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These hydrocarbons are collected at various
points along gas gathering and transmission
pipeline.systems which are located beyond
the wellhead and conventional field separa-
tors and before the gas processing plants.
Similarly, other liquids (hydrocarbonis
which condense to form a residue product in
the pipeline) are removed from the sump
drains and crankcases of pipeline compres-
sor engines. Many of the collection points
fbr pipeline residue are located as much as
20 niles downstream of the gas wells and
field separators.

The liquid hydrocarbons which are recov-
ered in this manner contain substantial,
fluctuating impurities. Approximately two-'
thirds of a gallon of "associated" water is
collected for each gallon of liquid hydrocar-
bons, and is separated from the hydrocar-
bons- by gravity in storage tanks. The for-
eign materials in analyzed samples also have
included iron, hydrogen sulphide, rust, oil
from compressor engines, ethanol amines,
caustic solutions from sulphur removal
processes, acid from carbon dioxide, salt
water, and glycols from dehydration facili-
ties. Since these foreign materials do not
have any economic value to UPG's burchas-
ers, they are separated from the liquid hy-
drocarbons by a process of blending, heat-
ing, and chemical treating of the product.

The API gravities of the liquid hydrocar-
bons range from 53.2' to 68.4. This vari-
ation is due primarily to the presence of dif-
fering amounts of lubricating oils and the
degree of vaporization each sample under-
goes prior to analysis. The purchasers of
these liquid hydrocarbons generally use
them as refingry feedstock.

ISSUE

Are these liquid hydrocarbons classified as
"crude oil," "natural gas liquids," or "natu-,
ral gasoline" for purposes of the Mandatory
Petroleum Price Regulations?

INTERPRETATION

For the reasons set forth below, sales of
the described liquid hydrocarbons are sales
of "'crmde oil" as defined in' 10 CFR 212.31.

Section 212.31' defines "crude oil," "natu-
ral gas liquids," and "natural gasoline" for
the purposes of the Mandatory Petroleum
Price Regulations as:

- 'Crude oil' means a'mixture of hydrocar-
bons that existed in liquid phase in under-
ground reservoirs and remains liquid at at-
mosphe'ric pressure after passing through
surlace separating facilities. 'Crude oil' in-
cludes condensate recovered in associated or
non-associated production by mechanical
separators, whether located on the lease, at
central field facilities, or at the inlet side of
a gas processing planL"

'Natural gas liquids' means a mixed h;dro-
carbon stream containing, in whole or in
substantial po rt, mixtures of ethane, butane
(isobutane and normal butane), propane or
natural gasoline.;

Footnotes continued from last page
In the natural gas pipeline. This' residue
may be removed from a pipeline system in
either of two ways: (1) by utilizing the gas
pressure in the pfpeline to force the residue,
which has accumulated at various low
points, or drips, into a pressurized receiving
tank truck, or (2) by running a device
(known as a "pig" or "ball") through the
pipeline In order to force the accumulated
residue into a stationary receiving tank.

2An identical definition of "natural gas
liquids" is also included in § 212.162.-

. "'Natural gasoline' means all liquid hy-
drocarbon nixtures, containing substantial
quantities of pentanes and heavier hydro-
carbons, that have been extracted from nat-
ural gas." (Emphasis and footnote added.)

For the purpose. of establishing maximum
lawful prices, the liquid hydrocarbons at
issue here must be categorized as one and
only one of the three terms defined above.
McCulloch Gas Processing Corp., Interpre-
tation 1977-3, 42 FR 10963 (February 25,
1977); G. E. Kadane & Sons, Interpretation
1975-29, 42 FR 23741 (May 10, 1977). Other-
wise, sales of these products would be sub-
ject to duplicative, inconsistent price regula-
tions.

First, the definition of "crude oil" should
be considered. Since the liquids. at issue here
were generally not in liquid phase in under-
ground reservoirs, to be deemed "crude oil"
for the purposes of the pricing regulations
these liquids must be "condensate recovered
. . .'by mechanical separators." While the
term "condensate" is not defined In the
price regulations and does not have a uni-
form definition in commercial practice, the
Department of Energy (DOE) and Its prede-
cessor agencies have interpreted and applied
the term in rulings and interpretations.

Of particular interest to this case is the
regulatory criteria for classification of
liquid hydrocarbons as condensate. The
YDOE 'has stated, in pertinent part, that:

"Generally, condensate refers to 'the
heavier liquid hydrocarbon portion of natu-
ral gas in the underground reservoir which
is mechanically separated from natural gas
as a liquid through a process of retrograde
condensation, involving pressure reduction,
and sometimes accompanied by a reduction
in temperature as well....

The liquids recovered from the Arun field
are lease condensate because they are recov-
ered by mechanical separation after retro-
grade condensation in a process comparable
to recovery at the lease or at field facili-
ties." Mobil Oil Corporation, Interpretation
1977-31, 42 FR 46270 (September 15, 1977)
(emphasis added).

3

While the pipeline recovers different hy-
drocarbons in different proportions than a
mechanical separator at the lease, the liq-
uids at issue here condense in the pipeline,
because of the combined effects of tempera-
ture reduction towards ambient levels in the
pipeline and accompanying -pressure
changes. The pipeline itself creates the con-
ditions which condense these liquids. These
same factors are present in the recovery of
hydrocarbons by mechanical separators at
the lease. Thus, mechanical separators re-
cover "condensate" .by a similar recovery
process which produces tle liquid hydrocar-
bons purchased by UPG.

The DOE has stated that the prime dis-
tinction for regulatory purposes between

3Mobil interpreted, for the purposes of
the Mandatory.Petroleum Allocation Regu-
lations, the definition of "crude oil" con-
tained in § 211.51. Section 211.51 does not in-
clude; as § 212.31 does, codensate recovered'
at the inlet of a gas processing plant. Here
UPG recovers the liquids at Issue prior to
that point. UPG asserts that the DOE in
Mobil and in Ruling 1975-18, infta, has used
the term "retrograde condensation" without
regard to its precise technical meaning. Nev-
ertheless, in those pronouncements the
DOE has correctly characterized the recov-
ery process of mechanical separation as in-
volving temperature reduction, pressure re-
duction, or both.

condensate and natural gas liquids or natu.
ral gasoline Is the method of producing the
liquids:

"Condensate occurs in nature Ws the
heavy hydrocarbon portion of natural gas In
the underground reservoir, and Is mechani-
cally separated from natural gas as a liquid
through a process of retrograde condensa.
tion, involving pressure reduction, some.
times accompanied by a reduction In tem-
perature as well.... Condensate is tO be
distinguished from the lighter natural gas
liquids and natural gas liquid products,
whether fractionated or in a mixed stream
of natural gas liquids, which are incapable
of being separated from natural gas by me.
chanical means only and are generally re-
covered from natural gas at a gas processing
plant by absorption, adsorption, or extrane.
ous refrigeration processe In light of these
distinctions, the FEA has determined that
condensate should, as a general matter, be
treated as crude oil under Subpart D of tho
price regulations, rather than as natural gas
liquids or natural gas liquid products which
are treated under Subpart K of the price
regulation." Ruling 1975-18, 40 FR 65860
(December 2, 1975) (emphasis added),

Because the liquids collected by UPG In the
pipeline drips and ball run tanks condense
as a result of pressure and temperature re.

-duction, they are properly classified as
"crude oil" for the purposes of the price rcg-
ulatlons.

UPG asserts that the liquids recovered are
not condensate, because they are not recov-
ered by, and could not be recovered exclu.
sively by, mechanical separators or any
other mechanical device, but occur as a
result of a cooling process and/or pressure
changes In the pipeline. Furthermore, UPG
argues that the pipeline Itself caxiQt be
considered a mechanical separator, because
It was not designed and It is not intended to
recover these liquids. In fact, the existence
of the liquids in the pipeline Is a nuisance
impairing operating efficiency,

The use of the term "mechanical tepara.
tors" In the definition of "crude oil" was de-
signed to distinguish production of liquids
by condensation as the result of tempera-
ture reduction to ambient levels and accom-
panying pressure changes (condensate)
from production by absorption, adsorption,
or extraneous refrigeration processes (natu
ral gas liquids or natural gasoline). The fact
that no mechanical device is employed to
induce condensation does not mean that the
liquids at Issue here should not be classified
as condensate. Indeed, the pipeline Itself op.
erates to condense the liquids by an equiva-
lent process to that employed by mechani.
cal separators at the lease. The DOE has
consistently distinguished cpndensato from
natural gas liquids and natural gasoline by
the recovery process employed, rather than
-the operational objectives of the firm or the
design objectives of the equipment. Since
the liquids condense naturally (i.e., not by
adsorption, not by absorption, and not bY
extraneous refrigeration processes) they
must be -categorized as oondensate, and
cannot-be classified as natural gas liquids or
natural gasoline.
. This conclusion Is confirmed by the fact
that liquids recovered at the inlet side of a
gas processing plant by mechanical separa.
tors are condensate for purposes of the pric-
ing regulations. Similarly, liquids recovered
by mechanical separators at central field
facilities are condensate for pricing pur.
poses. § 212.31. As discussed previously, the
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liquids which UPG purchases condense as
the result .of the same processes employed
by the mechanical separators in the field
and at the inlet to gas plants. Therefore, It
:would be anomalous to define the liquids at
Issue here, .which condense after passing
through the field -separators and before the
inlet scrubbers, asmnatural-as liquids or nat-
.ural 'gasoline. .ogically, the liquids recov-
.ered in -pipeline drips and ball tanks should
be .treated consistently. .e., as condensate.

UPG also -maintains that the physical
properties of the liquids -it recovers more
closely approximate natural gas liquids or
matural gasoline, rather than condensate.
UPG further amues that the pipeline drips
r.ontain "ubstantial" quantities of the com-
ponents included in the definition of "natu-
ral gas liquids" and "natural gasoline" and
should, therefore, be classified as. "natural
gas liquids" or "natural gasoline." However,
the applicability of these definitions is not
merely a question of chemical analysis. This
is particularly true, where, as here, there Is
a substantial overlap among the compo-
nents of condensate.-natural gas liquids, and
natural gasoline. Arguably, the liquids at
issue here are chemically comprised of sub-
stantially the same components as set forth
in the definitions of natural gas liquids and
natural gasoline. .Nevertheless,, these liquids
must be categorized for pricing purposes as
one and only one Tegulated substance.
Therefore, some other criteria than "sub-
stantial" presence of specified components
is necessary to distinguish between conden-
sate, -natural -gas liquids, and natural gaso-
line.4

API gravities are not a sufficient distin-
guishing factor,-because API gravities of the
liquids recovered by 'UP are within the
normal ranges of condensate, natural gas
liquids, -and matuial gasoline. See Ruling
197 7-2,A2 FR -.4409 (January.25, 1927). Simi-
larly, the fact that these liquids are used as
refinery feedstock does not clarify which
category is appropriate -because each of the
three categories may be and are usedas re-
finery feedstock. The differing methods of
:obtaining -the iquids, bowever, provide a
more .easily administered ameans of distin-
guishing among these categories, and are, as
discussed above, the-seminal.distinctions ap-

plied in previous actions by the DOE and Its
,predecessor agencies.

'The fact that UPG recovers the liquids at
issue here as much as 20 miles from the gas
wells -and field separators is not relevant -to
the determination of whether theze liquids
are "crude oil" as defined in §212.31. In
.Mobil, the Office of General Counsel con-
sidered recovery of liquids at points distant
from gas welis, stating-that:

"The fact that 'the condesate facilities
span an area.oftwenty miles does not alter
,the conclusion that the basic methol of re-
covery In this case Is comparable to the do-
nestic recovery of lease condensate. After
the first separation, the liquids are trans-
ported twenty miles so that further recov-
ery can take place near the marine loading
terminal.... The completion of the con-

.densate recovery at the loading port does
not change the basic method of recovery of
the liquids. Furthermore, the condensate re-
covery during the Interim operation is not
ssociated with a gas processing planL

Therefore, the distance Involved in the
Arun interim operation is not a distinguish-
ing factor."

Similarly, the fact that the liquids contain
substantial iorelgn materials, especially
water, does not mean the liquids are not
"crude oil"s the UFOsuggests. The Office
of General Counsel las considered ths ar-
,gument before and concluded that:

"The petroleum slops, at the time of their
acquisition by Sea Home. bare large quanti-
ties of -water and other materials Included
therein, and are thus classified as waste pur-
suant to item 793.000 of the Tariff Schied-
ules of the Unilted States (19 U.S.C. Ch. 4.
Subtitle 1). However, the presence of thee
additional quantities of water and other ma-
'terials would not :prevent the petroleum
slops from being considered as crude ol...
since in many instances crude oil produced
at a lease also contains large quantities of
these materials.'

Sea Horse farine, Inc., Interpretation
1977-22, 42T7R 41095.(August 13, 1977).5

Accordingly, for the purposes of the Man.
datory Petroleum Price Regulations. the
liquid hydrocarbons purchased by UPG
from the -varlous pipeline systems are
"ciude oil" as definedIn § 212.3L

.ArnxrNix B-REspoNsEs axo PsrrIoI-s FoRl-coNsmmzlTIroN

.Petitioner InterrrtnLion DatevflRlepxnr=
Continental Oil Co., In (CONOCO).. ........... CONOCO, 1978-29. 43 FR -29529 November 1

(July 10. 1978).
The Gulf Companies.(Gulf).... ....... Gulf, 1978-48. 43 FR 4020D (Scp- 2o nebtr17

tember 11. 1978).

.Pm=rOrNt Ra RCONSEa A.ON OF
CorunfENAL On Co., I.z. 1978-29

Petitioner. Continental Oil Co., Inc.
Date: July'10 ,1978

This is in Tesponse toyour request for re-

'As discussed above, the manufacture of
natural gas liquids and natural gasoline Is
associated with .the processing of natural
gas at a gas plant. Furthermore, natural gas
liquids are produced as the result of extrac-'
tion processes, and natural gasoline Is pro-
luced -as a -esult of extraction And frac-
tionation processes. Here, the liquids are
not produced, at a gas plant and are pro-
duced without employing either extraction
or fractionationprocesses.

consideration of Interpretation 1978-29,
which was Issued to the Continental Oil
-Company, nc..(CONOCO) on July10, 1978.
43 FR 29529 (July 10, 1978). The request,
which you submitted on behalf of
CONOCO, was received on August 15, 1978.

Under the procedural regulations of the
Department of Energy, Interpretations
issued by the Office of -General Counsel
may be reconsidered -under certain limited
circumstances. 10 CFR '205.85(f). In these
cases, the burden is upon the petitioner to
demonstrate that the Interpretation Is erro-
neous in fact or in law, or that the result

ZSea Horse Interpreted the definition of
"crude oil" -contained in §211.51. See n. 1,
supra
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reached In the Interpretation Is arbitrary or
capricious. 10 CFR 205.85a)1(3). For the rea-
sons discussed below, I have concluded that
-the request for reconsideration should be
denied.

According to the facts as set forth In the
Interpretation, CONOCO owns and oper-
ates natural L= procezzing plants and crude
oil refineries, and It transfers for value nat-
ural gas liquids (NGL's) and natural gas
liquid products (NGLP's) to affiliated and
unaffiliated entitim. CONOCO is therefore
a "refiner" s that term is defined in 10
CFR 212.31. and is required to determine its
maximum lawful selling prices n accord-
ance with the provisions of 10 CFR Part
212, Subparts E and IL

'In 'the petition for reconsideration,
CONOCO argues that the Interpretation is
defective because the Department failed to
notify interested parties of the CONOCO
request for Interpretation and provide them
with an opportunity to comment prior to
the Issuance of the Interpretation. However,
the procedures used by the Department in
considering a request for Interpretation do
not require that the Department provide
notice and an opportunity for comment to
parties other than the one which requests
the Interpretation. Rather. It Is within the
discretion of the Department to consider
comments from interested parties in these
proceedings, because an Interpretation does
not result In the adoption of a rule or regu-
lation of general applicabity.

CONOCO also argues that the Interpreta-
-Uon Incorrectly determined that the adjust-
ments set forth in 10 CFR 212164 do not
apply to intra-firm sales. However, CONO-
CO's reliance on the reference in 10 CER
212.161(a) to transfers between affiliated
entities as explicit authority for taking the
adjustment In those types of sales is mls-
placed. Section 212161(a) merely sets forth
the regulatory scope of 'Subpart. K. Trans-
fern between affiliated entities are not "first
sales" under Subpart K. but are regulated
instead under the provisions of 10 CFR
212.161(b2).JPurthermore. CONOCO's con-
tention that Intra-r-m transfers need not
be "transactions:" as that ten is definedin
10 CFR 212.31, in order-to qualify as -Brst
sales" Is also without meriL While the defI-
nition of "first sale," which Is set forth in 10
CFR 212.162, does not contain the term
"trnsactlons,- nevertheless, other applica-
ble sections. §1212.163(a) (First. sale price)
and 212.164(a) (Adjusted May 15. 1973, first.
sale price for natural gas liquid products),
explicitly require a "transaction'

Eased upon Its analysis of §212.162.
CONOCO further argues that the Interpre-
tation Incorrectly concluded that the adjust-
ments contained in § 212.164 were inapplica-
ble to NGL's and NGIP's derived from
crude oll Tnsmuch as crude oil refineries
bare fractionation facilities, CONOCO as-
sertas that the adjustments also apply to
N L's anl NGLP's derived from crude ol.
However. Subpart K was designed to repre-
sent a departure from the lil-sulted crude oil
refiner price rules and was intended to fash-
ion a comprehensive pricing scheme for
21L's and NGLP's derived from natural
ga. 39 FR 44407. (December 24. 1974); 39
FR 32718. 32719 (September 10. 1974). To
conclude that Subpart K is also aIipllcable
to the pricing of products derived from -
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crude oil would necessitate an unnecessary
and unwarranted extension of the scope of
that subpart. - Furthermore,
§ 212.161(b)(2)(ii) sets forth the method for
calculating increased product costs of NGL's
and NGLP's produced in gas plants, but,
does not provide for the passthrough of any
Increased costs of crude oil. Rather, the
passthrough of increased crude oil costs is
treated in Subpart E, which provides an ex-
plicit," comprehensive method for the
passthrough of appropriate increased costs
of crude oil refining. Thus, the Interpreta-
tion correctly concludes that the adjust-
ments contained in § 212.164 do not apply to
NGL's and NGLP's derived from crude off.
It should be noted, however, that the ad-
justments ari available in sales of NGL's
and NGLP's derived from natural gas, even
if fractionation occurs-on the premises of a
crude oil refinery.

CONOCO also 'asserts that § 212.164 was
designed to adjust all May 15, 1973, selling
prices of NGL's and NGLP's. This assertion
Is clearly erroneous. The Interpretation cor-
rectly concluded that the adjustments in
May 15, 1973, selling prices were intended to
apply only to natural gas derived NGL's and
NGLP's. 39 FR at 44409; 39 FR at 32719.

CONOCO further contends that any limi-
tation on the application of the adjustments
to natural gas derived products will result in
price discrimination which may violate the
Robinson-Patman Act. However, Part 212,
Subpart K preempts the Robinson-Patman
Act. Indeed, § 212.167(b) explicitly autho-
rizes the type of price discrimination which
would otherwise be considered to be a viola-
tion of the Robinson-Patman Act.

CONOCO asserts that the Interpretation
does not explain why § 212.164 adjustments
are applicable to prices charged in sales of
NGL's and NGLP's without regard to the lo-
cation of the sales. That assertion'is not cor-'
rect. The Interpretation refers to two Rule-
making Notices which explain that the Fed-
eral Energy Administration was aware of no
compelling reason to grant a transportation
differential and was convinced that adminis-
trative difficulties made such an approach
undesirable. 40 FR 49105, 49107-08 (October
21, 1975); 41 FR 24110, 24112-13 (June 15,
1976). '

Finally, CONOCO erroneously asserts
that the attribution formula 'discussed in
the Interpretation is unclear and unworka-
ble. However, the Interpretation correctly
concluded that the "plain meaning" of
§ 212.164 does not authorize any adjustment
In the prices charged for NGL's and NGLP's
unless the refiner can show that the NGL's
and NGLP's were derived from natural gas.
In addition, the Interpretation correctly
concluded that an attribution formula was
within the intent of Subpart K, and was im-
plicitly required to effectuate the adjust-
ments contained in § 212.164(c), (d), and (e).
Because the elective use of an attribution
formula reflects an appropriate construc-
tion of § 212.164 and Is necessary to achieve
the limited and well-defined purposes of
that provision,' ruleriaking requirements
were not applicable to the Issuance of the
Interpretation. If CONOCO decides that an
attribution formula is too difficult to apply,
then it may elect to price its products with-
out the benefits offered by § 212.164. An at-
tribution formula within the guidelines set
forth In the Interpretation should be work-
able, because CONOCO can supply, reason-
able estimates of production and sales for
the future and it possesses exact data re-
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garding past transactions. For example,
CONOCO asserts that is will not possess ac-
curate data concerning its production'until
45 days following the end of a month. How-
ever, CONOCO should already be estimat-
Ing its costs and production, since it is per-
mitted by § 212.161(b)(2)(ii) to passthrough
costs in the current month.

Some third party submissions in the
nature of amicus filings have suggested that
the adjustments in § 212.164 should be ap-
plied to resales of 'purchased product. The
Interpretation correctly concluded that ad-
justments in May 15, 1973, selling prices in
resales of purchased product were neither
intended to be, nor were within the defini,
tion of "first sale." See 10 CFR 212.162; 39

R at 44408.
Since Continental Oil Company has failed

to demonstrate that the Interpretation Is
erroneous in fact or in law; or that the In-
terpretation is arbitrary 'or capricious, the
request for reconsideration is hereby
denied. This denial of CONOCO's request
for reconsideration is a final order of the
Department of Energy from which the peti-
tioner may seek judicial review.

PETITION FOR RECONSIDERATION OF THE GULF
CoraPANns 1978-48

Petitioner: The Gulf Companies
Date: September 11, 1978

This is in response to the petition for re-
consideration which you submitted on
behalf of The Gulf Companies (Gulf) on
September 18, 1978. In that petition, you re-
quested that the DOE reconsider an Inter-
pretation which it issued to Gulf on August
3, 1978. The Gulf Companies, Interpretation
1978-48 43 FR 40200 (September 11, 1978).

-For the reasons discussed below, I have de-
termined that the petition for reconsider-
ation must be denied.

Interpretations Issued by the Office of
General Counsel of the Department of
Eneigy (DOE) may be reconsidered only in
certain limited circumstances. In these
cases, the burden is upon the petitioner to
demonstrate that the interpretation was er-
roneous in fact or in law, or that the result
reached in the interpretation was arbitrary
or capricious. 10 CFR 205.85(f)(3). -

In the Interpretation which was issued to
Gulf, the DOE determined that the crude
oil produced by Gulf from the Dos Cuadras
Field in the Santa Barbara Channel from
January 1, 1978, through May 31, 1978, did
not qualify as "California lower tier crude
oil" as that term was then defined in 10
CFR 211.62. Gulf contended that although
the Dos Cuadras- Field is located on the
Outer Continental Shelf more than 3 miles
from the coast of California, the crude oil
which it produced from that Field should be
considered production from within the
State of California for purposes of the DOE
domestic crude oil allocation ("entitle-
ments") program-

Gulf's petition for reconsideration reiter-
ates the arguments that the firm presented
in the initial interpretation request and
raises no new arguments of fact or of law.
As the Interpretation indicated, the bound-
ary of California for purposes of the Manda-
tory Petroleum Allocation and Price Regu-
lations is determined by the Submerged
Lands Act, 43 U.S.C. 1301 et seq., which es-
tablished the seaward boundaries for each
coastal state as a line 3 geographical miles
distant from Its coast line. Further support
for this conclusion is found in the preamble
to the revised definition of California lower

tier crude oil. 43 FR 26539 (June 20, 1978).
In'that preamble, the DOE stated that the
definition of California lower tier crude oil
which had been in effect during the period
involved In the present matter did not in.
elude crude oil produced from offshore Cali-
fornia leases. Id. at 26545.

Accordingly, since Gulf has failed to dem-
onstrate that the Interpretation is orrone.
ous in fact or in law, or that the Interpreta-
tion is arbitrary or capricious, the petition
for reconsideration is hereby denied. The
denial of Gulf's petition for reconsideration
is a final order of the Department of Energy
from which the petitioner may seek judicial
review.

[FR Dec. 78-34240 Filed 12-7-78; 8:45 aml

[6720-02-M]

Title 12-Banks and Banking

CHAPTER V-FEDERAL HOME LOAN
BANK BOARD

SUBCHAPTER B-FEDERAL HOME LOAN BANK
SYSTEM

[No. 78-6941

PART 526-LIMITATIONS ON RATE
OF RETURN

Amendment Concerzing Maximum
Rate of Return Payable on Ac-
counts Subject'to Automailc Trans-
fer

Dwc BER 5, 1978.
AGENCY: Federal Home Loan Bank
Board.

ACTION: Final rule.
SUMMARY: In partial implementa-
tion of the Financial Institutions Reg-
ulatory and Interest Rate Control Act
of 1978, the Federal Home Loan Bank
Board amends 12 CFR Part 526 by
adding a new paragfaph concerning
the maximum rate of return payable
on accounts subject to automatic
transfer.
EFECTIVE DATE: December 11,
1978.
FOR FURTHER INFORMATION
CONTACT*.

Harry W. Quillian, Associate Gener-
al Counsel, Federal Home Loan
Bank Board, 1100 G Street, N.W.,
Washington, D.C. 20552, (202) 377-
6440.

SUPPLEMENTARY INFORMATION:
Title XVI of the Financial Institutions
Regulatory and Interest Rate Control
Act of 1978 provides that there shall
be no differential in the maximum in-
terest rate payable between (1) banks
(other than savings banks) whose de-
posits are insured by the Federal De-
posit Insurance Corporation and (2)'
thrift Institutions whose deposits are
insured by the Federal Savings and
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Loan Insurance Corporation or mutual
savings banks as defined in section 3(f)
of the Federal Deposit Insurance Act
(12 USC 1813(f)) on- savings accounts
subject to automatic transfer. This in-
eludes transfers to the institution itelf
or to a demand or deposit account of
the same depositor, made as a normal
practice, according to a prearranged
agreement with the accountholder to
make such transfers, to cover checks.
drafts, or similar instruments drawn
by the accountholder on the institu-
tion. The maximum rate payable is
tl~at which may be paid by FDIC-in-
sured banks (excluding mutual savings
,banks). -

The Bank Board therefore hereby
amends Part 526 of the Rules and
Regulat qns of the- Federal Home
Loan Bank System to implement this
new staitory provision.
. This amendment in no way autho-

rizes automatic transfer accounts. It
merely sets the maximum interest rate
payable on these accounts in any State
where any provision of State or Feder-
al law permits them to be offered by
member institutions.

The Bank Board finds that (1)
notice and public procedure are unnec-
essary under 5 U.S.C. § 553(b) and 12
CFR 508.11 because immediate imple-
mentation of the Act is in the public
interest and (2) publication of the
amendment for the full 30-day period
prescribed in 5 U.S.C. § 553(d) and 12
CFR 508.14 is unnecessary for the
same reason.

Accordingly, the Federal Home Loan
Bank Board hereby amends 12 CFR
526.3 by adding a new paragrapl to
read as set forth below: "

§ 526.3 Maximum rates of return payable
by members on savings accounts.

(a) * * * (9) 5%-savings accounts or
deposits which are subject to automat-
ic transfers to the member itself or to
a demand or deposit account of the
same accountholder, made as a normal
practice, according to a prearranged
agreement with the accountholder, to
cover checks, drafts, or similar instru-
ments drawn by the accountholder on
the member.
(Sec. 17, 47 Stat. 736, as amended (12 U.S.C.
1437); See. 5B. 47 Stat 727, as added by See.
4, 80 Stat. 824; as amended (12 U.S.C.
1425b); Title I, Pub. L. 91-391, 84 Stat. 450.
Reorg. Plan No. 3 of 1947, 12 P.R. 4981. 3
CFR, 1943-44 Comp., 1071).

By the Federal Home Loan Bank'
Board.

J. J. FNN,
Secretary.

[FR Doc. 78-34360 Filed 12-7-78; 8:45 am]

[6750-01-M]
Title 16-Commercial Practices

CHAPTER I-FEDERAL TRADE
COMMISSION

SUBCHAPTER A-ORGANZATION,
PROCEDURES AND RULES OF PRACTICE

PART 4-MISCELLANEOUS RULES

AVAILABIUITY OF PUBUC INFORMATION

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Commission amends
its rules concerning fees assessed
members of the public for reproduc-
tion and search costs incurred in proc-
essing requests for Commission rec-
ords.
DATES: Effective: December 8, 1978.
Comments by: January 8. 1979.
ADDRESSES: Comments should be
addressed to the Secretary, Federal
Trade Commission, 6th Street and
Pennsylvania Avenue NW.. Washing-
ton, D.C. 20580.

Comments will be entered on the
public records of the Commission and
will be available for public inspection
in room 130 at the above address
during normal business hours.
FOR FURTHER INFORMATION
CONTACT'.

James A Tobin, Deputy Secretary,
Federal Trade Commission, Wash-
ington, D.C. 20580, 202-523-3535.

SUPPLEMENTARY INFORMATION:
The Commission amends Rule 4.8(c),
16 CFR 4.8(c), to state that fees will
not be charged for the first $10.00 of
search and reproduction costs; the ex-
isting rule provides that fees will not
be charged where the aggregate
amount is less than $10.00. In accord-
ance with this change, the fee sched-
ule for search fees is also being
amended to eliminate the provision
that the first hour of search time is
free. Finally, the rule is being amend-
ed to reflect that the General Counsel,
as well as the Commission, may waive
fees on appeal (see Rule 4.11(a)(2), 16
CPR 4.11(a){2))k

While this rule is effective December
8, 1978, the Commission invites com-
ments on it on or before January 8,
1979. Comments should be addressed
to the Secretary. The Commission will
review all comments received and take
whatever action, If any, It deems ap-
propriate.

Accordingly, the Commission
amends § 4.8(c) of 16 CFR to read as
follows:

§ 4.8 Availability of public information.

(c)(1) User fees pursuant to 31
U.S.C. 483(a) and 5 U.S.C. 552(a), as
amended by Sec. (b)(1) of Pub. L, 93-
502, shall be charged according to the
schedule contained in paragraph (2) of
this section for services rendered in re-
sponding to requests for Commission
records under this subpart unless the
Secretary initially or the General
Counsel or the Commission on appeal
determines in conformity with the
provisions of 5 U.S.C. 552(a), amended
by Pub. L. 93-502, and 31 U.S.C. 483(a)
that such charges or a portion thereof
are not in the public interest. Such a
determination will ordinarily not be
made unless the service to be per-
formed will benefit primarily to the
public as opposed to the requester, or
unless the requester is a government
agency or indigent. The first $10.00 of
search and/or duplication fees are free
to any requester. Ordinarily, fees will
not be charged if the requested rec-
ords are not found, or if all the records
found are withheld as exempt. Howev-
er, if the time expended in processing
such a request Is substantial, or if the
requester has been notified of the esti-
mated cost, purusant to §4.11 of the
Rules, or has been advised that it
cannot be determined in advance
whether any records will be made
available, fees may be charged. The
Secretary, with the approval of the
Commission, shall establish such fees.

(2) The following uniform schedule
of fees applies to all constituent units
oftthe Commission:

REPRODUCTION
Paper copy ......-.-.. 12 cents per page.

MxcnoFu S tvcL--PaoDucr O oF
MzcRorNY

16 l . cents per frame.
Microfiche 4' x 6"-..--..6 cents per frame.

DtpLicATxOoOF o caornn-
16 MM------ $4.30 [ier 100 ft. rolL
16 MM Develop[ng.. $1.70 per 100 ft. roll.
Microfiche 4" x 6--.- 15 cents each.
3 M Cartridge..... . $1.2 each.
Load Cartridge ..... 50 cents each.

COMPUTR SEvzCES--INFORuMzrO
R=RaL

Programmer.... $8.75 per hour.
Hard copy (paper) of each request.30 ce*nts-

Clerical................ __ __ =__$5.50 per hour.
Para.professiona.___ $6.15 per hour.
ProfesslonaL-. - - $13.25 per hour.
Certiflcaton.. . . $3.00 each.

(3) Payment should be made by
check or money order payable to the
Treasury of the United States.

AuTiionxry: 5 UB.C. 552; 15 US.C. 46(g).
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By direction of the Commission
dated November 21, 1978.

CAROL M. THOMAS,
'Secretary.

[FR Doc. 78-34438 Filed 12-7-78; 8:45 am]

[6355-01-M]

Title 16-Commercial Practices

'CHAPTER I1-CONSUMER PRODUCT
SAFETY COMMISSION

SUBCHAPTER B-CONSUMER PRODUCT
SAFETY ACT REGULATIONS

PART 1201-SAFETY STANDARD FOR
ARCHITECTURAL GLAZING MATE-
RIALS,

Test Procedures; Correction

AGENCY: Cosumer Product Safety
Commission.

ACTION: Correction.

SUMMARY: The Commission revises
one section of the Safety Standard for
Architectural Glazing Materials, de-
scribing the test frame for the stand-
ard's impact test by adding language
which was inadvertently omitted, and
issues a revised figure illustrating the
test frame, which was inadvertently
omitted when the amendment was
published in the FEDERAL REGIsTR.

DATES: The amendments issued on
September 27, 1978, to which the cor-
rection applies, became effective on
October 27, 1978.

SUPPLEMENTARY INFORMATION:
The amendment to 16 CFR
'1201.4(b)(1)(iii) of the Safety standard

for Architectural Glazing Materials
issued on September 27, 1978 (43 FR
43708), describing the test frame and
subframe to be used in conducting the
impact test required by the standard,
did not fully describe the inner sub-
frame, in that the amendment did not
indicate that the hardness require-
ments for the neoprene used in sub-
frame were changed. As discussed in
the preamble to the September 27,
1978 amendment (43 PR 43706), the
hardness provision was changed to re-
quire a shore A durometer hardness of
30 to 50. In addition, a revised figure 3
of the standard, illustrating the test
frame and showing properly and im-
properly clamped test specimens, with
the revised neoprene hardness require-
ments included, was omitted from the
September 27, 1978 amendment. Ac-
cordingly, section 1201.4(o)(1)(iii) of
title 16, Code of Federal Regulations,
as amended at 43 FR 43708, Is revised
to read as follows:
§ 1201.4 Test procedures.

(b) Test equipment-(1) Impact test
frame and subframe. * * *

(iii) The inner subframe (see figures
2, 3, and 4) for securing the test speci-
men on all four edges shall be rein-
forced at each corner. The material is
shown as wood in figure 3, but other
materials may be used: Provided, The
test specimen will contact only the
neoprene strips, which shall have a
shore A durometer hardness of 30 to
50.

Further, figure 3 of the standard, as
published in title 16 of the Code of
Federal Regulations follbwing § 1201.7
at p. 160 is revised to conform to'the
following illustration:.
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Dated: December 4, 1978.1

SADYE E. DumN,
Secretary, Consumer Product

Safety Commission.

[FR Doc. 78-34238 Filed 12-7-78; 8:45 am]

[8010-01-MI

Title 17-Commodity and Securities
Exchanges

CHAPTER Il-SECURITIES AND

EXCHANGE COMMISSION

[Release No. 34-15249A]

PART 200-ORGANIZATION; CON-
DUCT AND ETHICS; AND INFOR-
MATION AND REQUESTS

Delegation of Authority to the Direc-
tor of the Division of Market Regu-
lation; Correction

AGENCY: Securities andI Exchange

Commission.

ACTION: Correction.

SUMMARY: This document corrects
FR Doc. 78-30564 appearing at page
50422 in the FEDERAL REGISTER of Oc-
tober 30, 1978. The paragraph added
to 17 CFR 200.30-3 should have been
nimbered (a)(27).

EFFECTIVE DATE: November 29,
1978.

FOR FURTHER INFORMATION
CONTACT:

Stephen L. Parker, Division of
Market Regulation, Securities and
Exchange Commission, 500 North
Capitol Street, Washington, D.C.
20549, 202-755-8949.

GEORGE A. FITZSIMMONS,
Secretary.

NovFnER 29, 1978.

[FR Doc. 78-34241 Filed 12-7-78; 8:45 am]

[8010-01-M]

[Release Nos. 33-6001; 34-15371; 35-20798]

PART 231-INTERPRETATIVE RE-
LEASES RELATING TO THE SECURI-
TIES ACT OF 1933 AND GENERAL
RULES AND REGULATIONS THERE-
UNDER

RULES AND REGULATIONS-'

PART 241-INTERPRETATIVE RE-
LEASES RELATING TO THE SECURI-
TIES EXCHANGE ACT OF 1934 AND
GENERAL RULES AND REGULA-
TIONS THEREUNDER

PART 251--NTERPRETATIVE RE-
*LEASES RELATING TO THE PUBLIC
UTILITY HOLDING COMPANY ACT

'OF 1935 AND GENERAL RULES
AND REGULATIONS THEREUNDER

Disclosure of the Impact of the Wage
and Price Standards for 1979 on
the Operation of Issuers Subject to
the Registration and Reporting Po-
visions of the Federal Securities
Laws

AGENCY: Securities and Exchange
Commission..

ACTION: Interpretation.
SUMMARY: The Securities and Ex-
change Commission today issued a re-
lease notifying issuers subject to the
registration and reporting provisions
of the Federal securities laws of their
obligations to disclose any material
impact of the Wage and Price Stand-
ards for 1979 on their operations.
DATE: November 29, 1978.
FOR FURTHER INFORMATION
CONTACT:

William H. Carter (202/376-8090),
Office of Disclosure Policy and Pro-
ceedings, Division of Corporation Fi-•
nance, Securities and Exchange
Commission, 500 North Capitol
Street, Washington, D.C. 20549.

SUPPLEMENTARY INFORMATION:
On October 24, 1978 President Carter
presenited his anti-inflation program
which included standards for noninfla-
tionary wage and price behavior, i.e.,
the Wage and Price Standards for
1979. These standards will be imple-
mented by: (1) Instituting an explicit
numerical standard for wage and
fringe-benefit increases; (2) specifying
a price deceleration standard for indi-
vidual firms in a manner that is con-
sistent with the limitation on wage in-
creases; (3) expanding the govern-
ment's efforts to monitor inflation
trends and to indentify sectors of the
economy where the standards are
bleing exceeded; and (4) announcing
certain measures to encourage compli-
ance with the standards.

The wage standard states basically
that annual 'increases in wages and
private fringe benefit payments
should not exceed seven percent. The
price standard requires, with certain
exceptions, that individual firms limit
their cumulative price increases over.
the next year to one half of a percent-

age point below the firm's average
annual rate of price increase during
1976-1977. Among the specific govern-
ment measures to be used to encour-
age compliance with the standards,
which are voluntary, will be the chan-
neling of government purchases to
those firms whose price and wage deci-
sions meet.the standards and the pos-
sible relaxation of protective trade
barriers in industries in which wage or
price increases exceed the standards.

In view of the actual or potential
impact that the Wage and Price
Standards for 1979 may have on the
operations of issuers subject to the
registration and reporting provisions
of the Federal securities laws, the Se-
curities and Exchange Commission
today reiterated the importance of
publicly held companies making
prompt and accurate disclosure of ma-
terial information, both favorable and
unfavorable, to security holders and
the investing public. The Commission
emphasizes that, under the securities
laws, the responsibility for making full
and fair disclosure in filings with the
Commission rests with the issuers re-
quired to make those filings, Accord.
ingly, issuers should carefully consider
whether disclosure of the Impact on
their operations of the wage and price
standards is required now and upon
the occasion of further developments
in this situation. Consideration should
be given to such matters, inter alia, as
possible loss of government sales If the
issuer does not comply with the stand.
ards or a possible decrease In Income
or revenue it compliance with the
standards would prevent increased
costs from being "passed on" through
equivalent price increases.

In addition, notwithstanding the
fact that an issuer complies with the
registration and reporting require-
ments under the securities laws, It
should make full and prompt an-
nouncements of material facts con-
cerning its operations. The responsibil-
ity for making such an announcement
rests, and properly so, with the man-
agement of the Issuer. They are inti-
mately aware of the factors affecting
the operations of the business. More-
over, not only must material facts af-
fecting' an Issuer's operations be re-
ported; they must be reported prompt-
ly. As indicated In Securities Act of
1933 Release No. 5092 (Timely Disclo.
sure of material Corporate 'Develop-
ment" October 5, 1970; 35 FR 16733)
the policy of prompt corporate disclo-
sure of material business events is em-
bodied in the rules and directives of
the major, exchanges and the National
Association of Securities Dealers, Inc.

Accordingly, 17 CFR Parts 231, 241,
and 251 are amended by adding "Com-
mission's statement regarding disclo-

I

FEDERAL REGISTER, VOL 43, NO. 237-FRIDAY, DECEMBER 8, 1978



RULES AND REGULATIONS

sure of impact of Wage and Price
Standards for 1979 on the operations
of issuers."

By the Commission.

GEORGE A. PIIZSiLILIONS,
Secretary.

NovEER 29, 1978.
IYFR Doc. 78-34242 Filed 12-7-78; 8:45 am]

[6740-02-M]
Title 18-Conservation of Power and

Water Resources

CHAPTER I-FEDERAL ENERGY REGU-
LATORY COMMISSION, DEPART-
MENT OF ENERGY

SUBCHAPTER if-REGULATION OF NATURAL
GAS SALES UNDER -THE NATURAL GAS
POLICY'ACT OF 1978'

[Docket No. RM19-81

PART 277--OTHER PROVISIONS

Interim Regulation Prescribing 15-
Year Minimum Duration for New
Contracts for Some Sales of Certain
OCS Gas

AGENCY: Federal Energy Regulatory
Commission.
ACTION: Interim Rule; request for
comments.
SUMMARY: The regulation, imple-
ments that part of Section 315 of the
Natural Ga5 Policy Act (NGPA) which
requires that the Commission pre-
scribe a minimum contract duration
for certain outer continental shelf
(OCS) gas. The regulation applies to
new contracts for the sale of gas which
qu: lifes under the NGPA as new or
high cost gas. It imposes a minimum
contract duration of 15-years or, if
less, the commercially producible life
of the well.
DA-_ES: ffective date: Deceiiiber 1,
1978. Comments should be submitted
on or before January 31, 1979-
ADDRESS: Send comments to Office
of the Secretary, Federal Energy Reg-
ulatory Commission, 825 North Cap-
itol Street, NE., Washington, D.C.
20426.

FOR- FURTHER INFORMATION
CONTACT:

Mary Jane Reynolds, Office of the
General Counsel, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington,
D.C. 20426, (202). 275-4283.

BACKGROUND

On November 9, 1978, the Natural
Gas Policy Act of 1978, (NGPA) was
signed into, law. By passage of the

NGPA, Congress has significantly
modified certain aspects of the previ-
ously controlling federal regulatory
statute, the Natural Gas Act (NGA).
Generally, under the Natural Gas Act,
natural gas sold for resale In Interstate
commerce was dedicated to Interstate
commerce. Once natural gas was dedi-
cated, sales to an Interstate pipeline
could not be terminated absent Com-
mission ' authorization.

Therefore, notwithstanding the du-
ration of the contract for the first sale
of natural gas by the producer, the
pipeline was assured a continued
source of supply until depletion or
until the public convenience and ne-
cessity no longer required the contin-
ued sale of the gas to the pipeline.
This supply provision protected the
pipeline's investment and firthered
the ability of the pipeline to meet the
requirements of Its direct and indirect
customers.

Section 601 of the NGPA specifically
exempted, new gas (as defined In sec-
tion 102(c)), g9s from new onshore
production wells (as defined in section
103(c)) and high cost gas (as defined In
section 107(cX1)-(4)) from the Natural
Gas Act, even if that gas was commit-
ted or dedicated to interstate com-
merce on November 8, 1978. Gas dedi-
cated to interstate commerce and not
exempted by the NGPA remains sub-
ject to all existing requirements under
the Natural Gas Act. If a producer
sale of gas is not subject to the Com-
mission'g jurisdiction under the NGA,
the producer may terminate service
without obtaining abandonment au-
thorizations from the Commission
under Section 7(b) of the NGA. Assur-
ance of the continuity of supply now
lies in the ability of the pipeline to ne-
gotiate with the producer contracts of
sufficient duration.

With respect to new or high cost gas
produced from an Outer Continental
Shelf (OCS) reservoir, and exempt
from the Natural Gas Act, Congress
directed the Commission to prescribe a
rule specifying a minimum duration of
new contracts for the first sale of nat-
ural gas. NGPA section 315(a)(3)7 Ac-
cording to the statute the minimum
duration the Commission may estab
lish. for these OCS sales Is 15 years, or,
if less, the commercially producible
life of the reservoir. By the interim
regulation adopted today the CommL-
sion has prescribed the minimum dt-
ration. permitted by the statute. A

'Commission refers to the Federal Power
Commission witlir respect to actions taken
before October 1. 1977: and to the Federal
Energy Regulatory Commission with re-
spect to actions.taken thereafter.

2T-he Commission also has discretlon to
prescribe the minimum duration of new corr-
tracts for the sale of onshore gas. Section
315(a)(1) of the NGPA. At this time the
Commission Is not exercising this discretion-
ary authority.

person who suffers special hardship,_
inequity, or unfair distribution of
burden because of the 15-year mini-
mum, term may seek an adjustment
pursuant to section 502(c) of the
NGPA.

SUMuIRY OF T REGULATION

The regulation prescribes the mini-
mum duration for a contract for the
first sale of new or high cost natural
gas produced from an OCS reservoir.
A new contract is one entered into on
or after December 1. 1978. The regula-
tion defines new and high cost gas as,
inter alia, that gas which USGS deter-
mines to be new and high priced gas as
defined in sections 102(b) 3  and
107(c}l)-(4) of the NGPA respective-
ly. The procedure for USGS determi-
nations and Commission review there-
of Is set forth, in Pats 274 and 275 of
the Interim Regulations issued on No-
vember 29. 1978.

The producer of natural gas will not
be able to ascertain whether the mini-
mum contract provisions of this part
apply to a particular first sale contract
until a final determination of the gas
a, new or high cost Is made. However,
the Commisson recognizes that pro-
ducers are currently negotiating coii-
tracts for first sales of gas for which
they intend to apply to USGS for a
new or higher price determination.
These produceis need guidance as to
the minimum duration of the con-
tracts during the course of negotia-
tions. Hence the Commission has de-
termined that It Is important to reach
a determination on this question im-
mediately in order to provide certainty
in negotiations. Furthermore, the
Commission believes based on infor-
mation available at this time, that in
light of the current natural gas supply
situation, the 15-year minimum dura-
tion for new OCS contracts will ade-
quately protect the public including
the producers, pipelines distribution
companles,.and ultimate consumers.
Similarly, it does not believe that cur-
rent market conditions require any
minimum duration for onshore con-
tracts. Therefore, It Is not. prescribing
a minimum contract duration for new
onshore contracts. Should the Com-
mission subsequently determine that a
minimum onshore sales of natural gas
is necessary, It will issue such a regula-
tion for prospective application.

Corz. Mv PROCEDURE

The Commission invites comment on
all aspects of the regulation promui-

3Section 315(a)(3) imposes the minimum
contract requirement inter alia on "" *
new natural gas (as defined in section 102(b)
0 * *- This appears to be a clerical error
since new natural gas Is defined in section
102(c) gas and is exemptedlrom the Natural
Gas Act under section 601(aXIXB) of the
NGPA.
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gated today. In particular; it seeks in-
formation on the proper minimum du-
ration of new OCS contracts. The
Commission also seeks comments on
its tentative decision not to impose a
minimum contract duration on new.
6ontricts for the sale of onshore gas.

Written comments on this regula-
tion should be sent to the Office of
the Secretary, Federal Energy Regula-
tory Commission, 825 North Capitol
Street NE., Washington, D.C. 20426.
The comments may be incorporated
into the comments on the Interim
Regulations under the Natural Gas
Policy Act in Docket No. RM79-3
(issued November 29, 1978). Comments
not filed as part of Docket No. RM79-
3 should reference Docket No. RM79-8
on the envelope and on the document
Itself. To assist the Commission, it -is
requested that-comments state wheth-
er the matters addressed are, techni-
cal, legal, or policy matters, and if al-
ternative approaches are suggested,
that comments include proposed im-
plementing language to the extent
practicable.

Fifteen 'copies should be subiiitted.
All comments and related information
received by the Commission by Janu-
ary 31, 1979, will be considered prior to
promulgation of revisions or amend-
ments to this regulation.

PUBLIC HEARINGS

The Commission intends to hold a
series of public hearings on the inter-
im regulations Docket No. RM79-3 as
required by section 502(b) of the
NGPA. Comments on this regulation
may be included in the oral presenta-
tions at these hearings. The dates and
locations of the public hearings will be
announced as soon as practicable.

EFFECTIVE DAiE

As stated above, the Commission has
determined that a delay of the effec-
tive date of the regulations.beyond the
effective date of the Natural Gas
Policy Act is impractical and contrary
to the public interest. The Commis-
sion finds that good cause exists for
making the regulations effective on
December 1, 1978, without prior notice
and comment and without publication
30 days prior to the effective date.
(Natural Gas Policy Act of 1978, Pub. L. 95-
621, 92 Stat. 3350.)

In consideration of the foregoing,
Chapter I of Title 18, Code of Federal
Regulations, is amended to set forth
below.. .

By the Commission.
Lois D. CAsHELL,

Acting Secretary.
1. Subchapter H of Chapter I of

Title 18 is amended by adding a new
Part 277 to read as follows:

PART 277-OTER PROVISIONS

§277.101 Duration of new contracts for
first sale of certain OCS gas.

(a) Applicability. This section imple-
ments section 315(a)(3) of the NGPA
and applies to any new contract for
the first sale of high cost natural gas
or new natural gas produced from any
reservoir on the OCS.

(b) General rule. Any contract to
which this section applies shall be for
a duratibn of not less than 15 years,
or, if less, the commercially producible
life of the reservoir.

(c) Definitions. 'For purposes of the
section:

(1) "High cost natural gas" means
natural gas which a jurisdictional
agency-has determined, in accordance
with Parts 274 and 275 to be high cost
natural gas (as defined, in section
107(c) (1), (2), (3), or (4) of the
NGPA);
. (2) "New natural gas" means natural

gas which a~jurisdictional agency has
determined in accordance with Parts
274 and 275 to be new natural gas (as
defined in section 102(c) of the
NGPA); and

(3) "New contract" means any con-
tract executed after December 1, 1978.

[FR Doc. 78-34284 Filed 12-7-78; 8:45 am]

[6740-02-M]

SUBCHAPTER I-OTHER REGULATIONS UNDER
THE NATURAL GAS POLICY ACT OF 1978

[Docket-No. RM79-9]

PART 286-ADMINISTRATIVE
PROCEDURES

Administrative Procedure-Final Reg-
ulation Providing for Stays of In-
terim Rules Issued Under the NGPA

AGENCY: Federal Energy Regulatory
Commission.
ACTION: Final Rule.
SUMMARY: 5 U.S;C. 705, (Adminis-
trative Procedure Act) allows the
,Court to grant stays pending judicial
review of a challenged agency action.
The Natural Gas Policy, Act of '1978
(NGPA) specifically prohibits the
court from issuing such stays pending
-review of rules under the NGPA. By
this regulation, the Commission has
provided a mechanism where by a
person, who believes that an interim
regulation is unlawful as applied to
such person, may seek an administra-
tive stay.
EFFECTIVE DATE: December 1,
1978.
FOR FURTHER INFORMATION:

Mary Jane Reynolds, Office of the
General Counsel, Federal Energy

Regulatory Commission, 825 North
Capitol Street, NE., Washington,
D.C. 20426, (202) 275-4283.

BACKGROUND

The Natural Gas Policy Act of 1978
(NGPA), enacted November 9, 1978,
mandates a new legislative framework
for the regulation of the natural gas
industry. The, statute affects sales,
transmission, and distribution of natu-
ral gas, and includes many transac.
tions previously exempt from federal
regulation.

One major change in the NGPA Is
the substitution of a series of specific
statutory maximum price levels appli-
cable to discrete types of first sales of
natural gas. The Federal Energy Reg,
ulatory Commission (Commission) was
mandated to Implement this portion
of the statute by promulgating regula-
tions to be effective no later than De-
cember 1, 1978. To this end, interim
regulations, Docket No, RM 79-3, were
issued on November 29, 1978.

Additional interim regulations,
Docket No. RM 79-8, were approved
by the Commission on December 1,
1978. Section 506(b) of the NGPA
makes the provision of the Adminis
trative Procedure Act (5 U.S.C, 705),
authorizing judicial stays of agency
action, inapplicable to regulations
under the NGPA, including the inter-
im regulations. Therefore, In order to
provide persons who believe that any
particular provision of the interim reg-
ulation, is unlawful with a procedure
for immediate relief, the Commission
is providing a mechanism for seeking
an administrative stay.

DISCUSSION

A. SUMMARY OF THE REGULATION

A person who believes any particula'
provision of the interim regulation
issued under the NGPA Is unlawful,
may apply to the Commission for a
stay of that provision as It applies to
that person.

The content and filing requirements
for applications for stays are detailed
in the regulation. Applicant must set
out with particularity the provision of
thiT rule for which a stay is sought, a
statement of the Irreparable injury
that will inure to the applicant if a
stay is not granted, and the facts and
legal arguments in support of Its posi-
tion that the regulation is unlawful.

The Commission may grant a stay in
whole or In part by issuing an order
which specifies the scope of the stay
and the effective dates.

Unless a stay Is issued, the applicant
must remain in compliance with the
rule.

F NDINGS AND CONCLUSION

For the foregoing reasons, the Com-
mission has determined that the regu-
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lation should be effective immediately.
In as much as the regulation is proce-
dural, the requirement for notice,
comment and publication 30-days
prior to effective date does not apply.
This final regulation is effective De-
cember 1, 1978. without prior notice
and comment and without publication
30-days prior to the effective date.

(Administrative Procedure Act, 5 U.S.C 551
et seq.. Natural Gas Policy Act of 1978, Pub.
L- 95-62L 92 StatL 3350. Department of
Energy Orgahization Act, Pub. L. 95-91, E.
0- 12009.42 FR. 46267)

In consideration of the foregoing,
Subchapter I of Chapter I of Title 18,
Code of Federal Regulations, is
amended as set forth below.

By the Commission.

Lois D. CAsHELrL,
Acting Secretay.

Subchapter I of Chapter I of Title
18, is amended by adding a new Part
286 to read as follows:

PART 286-ADMINISTRATIVE
PROCEDURES

§,286101 Application for stay.

(a) Generalrue Any person who be-
lieves that any provision of an interim
regulation issued under the Natural
Gas Policy Act of 1978 is unlawful as
applieda to such person may file an ap-,
plication for stay.

(b) Content of application. The ap-
plication shall state, clearly and con-
cisely:

(1), The provision of the regulation,
by section, paragraph, subparagraph
and clause, as appropriate, which ap-
plicant seeks to have stayed:

(2) The conditions, which the appli-
cant believes' require the stay. includ-
ing the irreparable injury which the
applicant believes will result if the
stay is not granted; and,

(3) The factual and legal basis for
applicant's. contention that the inter-
im regulation is unlawfuL

(c) Filing requirements. The applica-
tion shall be under oath. An' original
and three conformed copies shall be
filed with the Secretary of the Com-
mission.

(d) Commission. action. The Com-
mission -may grant the application, in
whole or in part, by issuing- an order
specifying the scope of the stay grant-
ed and the effective dates of the stay.

FR Doc: 78-34283 Filed 12-7-78; 8:45 am.)

[4810-22-M]

TD. 78-487]

Title 19--Customs, Duties

CHAPTER I--UNITED STATES CUS-
TOMS SERVICE, DEPARTMENT OF
THE TREASURY'

-PART 153-ANTIDUMPING

Steel. Wire Strand for Prestressed
Concrete From Japan

AGENCY: U.S. Treasury Department.

ACTION: Finding of Dumping.
SUMMARY: This notice Is to Inform
the public that separate Investigations
conducted under the Antiduniping
Act, 1921, as amended, by the US.
Treasury Department and the U.S. In-
ternational Trade Commission, respec-
tively, have resulted in determinations
that steel wire strand for prestressed
concrete from Japan is being sold at
less than fair value and that these
sales are injuring an industry in the
United, States. On this basis, a finding
of dumping is being issued and, gener-
ally, all unappralsed entries of this
merchandise, with the exception of
that produced and sold by one produc-
er, will be liable for the possible as-
sessment of special dumping duties
EF CTVE DATE: December 8,
1978.
FOR FURTHER INFORMATION
CONTAC'T4

David R. Chapman, Operations Offi-
cer, Duty Assessment Division, US.
Customs Service, 1301 Constitution
Avenue,. N.W.. Washington. D.C.
20229, (202-566-5492).

SUPPLEMENTARY INFORMATION:
Section 201(a) of the Antidumping
Act, 1921, as amended (19 U.S.C.
160(a)) (referred to in this notice as
"the Act"), gives the Secretary of the
Treasury responsibility ror the deter-
mination of sales at less than fair
value. Pursuant to this authority the
Secretary has determined that steel
wire strand from Japan. except that
produced by Kawatetsu Wire Products
Co., Ltd., is being sold at less than fair
value within the meaning of section
201(a) of the Act (19 U.S.C. 160(a)).
(43 FR 38495, published in the FEDm-
AL REGISTER of August 28, 1978).

Section 201(a) of the Act (U.S.C.
160(a)) gives the US. International
Trade Commission responsibility for
the determination of Injury. The Com-
mission has determined, and on No-
vember 24, 1978, it notified the Secre-
tary of the Treasury. that an industry
in the United States Is being injured
by reason of the Importation of steel
wire strand from Japan that is being
sold at less than fair value within the
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meaning of the Act. (43 FR 55826,
published in the FzDnAa REsGIS of
November 29.1978).

On behalf of the Secretary of the
Treasury. I hereby make public these
determinations, which constitute a
finding of dumping with respect to
steel wire strand from Japan. except
that produced by Kawatetsu Wire
Products Co.. Ltd.

For purposes of this notice, the term
"steel wire strand" means steel wire
strand, other than alloy steel stress-
relieved and suitable for use in pres-
tressed concrete. provided for in item
number 642.1120 of the Tariff Sched-
ules of the United States Annotated
(TSUSA).

Accordingly. section 153.46 of the
Customs Regulations (19 CPR 153A6)
Is amended by adding the following to
the list of findings of dumping in
effect.

PMehandi-e Country Treeur~y
Decisfan

Stee Wire Strn. other Jan. 73-4ST
than tha produced by
Kawatetu Wire
Prod ucL Co.. Ld.

(Sees. 201. 407. 42 Stat. 11. as amended. 18
(19 U'.SC. 160.17314

ROBERT H. IMrumHmuL
GenertazCounseloft Treasury.

NovEs=E 30, 1978.
EPR Doe. 78-34176 Filed 12-T-78::45 aml

[4110-03-M]
Title 21-Food and Drugs

CHAPTER. I.--FOOD AND DRUG AD-
MINISTRATION, DEPARTMENT OF
HEALTH', EDUCATION, AND WEL-
FARE

SUBCHAPTER E-ANIMAL DRUGS, FEEDS, AND
RELATED PRODUCTS

PART 522-IMPANTATION OR IN--,
JECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION

Dexamethasone Sterile Solution

AGENCY. Food and Drug Administra-
tion.
ACTION: Final rule.
SUMMARY: The animal drug regula-
tions are amended to reflect approval
of a new animal drug application
( ADA) filed by Beecham Laborato-
ries providing for safe and effective
use of dexamethasone sterile solution
as an anti-inflammatory agent, in
treating dogs, cats, and horses This
product is similar to several reviewed
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by the National Academy of Sciences-
National Research Council, Drug Effi-
cacy Study Implementation Group
(NAS/NRC) and found to be effective
as anti-inflammatory agents. Approval
of these products may require submis-
sion of bioequivalency or similar data:
in lieu of other effectiveness data.
EFFECTIVE- DATE: December 8,
1978.
FOR FURTHER INFORMATION
CONTACT:

Henry C. Hewitt, Bureau of Veteri-
nary Medicine (HFV-112), Food and
Drug Administration, Department of
Health, Education, and Welfare,
5600 Fishers Lane, Rockville, MD
20857, 301-443-3430.

SUPPLEMENTARY INFORMATION:
Beecham Laboratories, Division of
Beecham, Inc., Fifth St., Bristol, TN
37620, filed an NADA (1'11-369V) pro-
viding for intravenous or intramuscu-
lar use of a 2-milligram-per-milliliter
dexamethasone sterile solution as an
anti-inflammatory agent in treating
dogs, cats, and horses.

This product is similar to Schering's
dexamethasone aqueous suspension
(NADA 1l-901V, originally approved
December 7, 1959) and sterile solution
(NADA 12-559V, originally approved
March 29, 1961). These products were
among several that were the subject of
an NAS/NRC report published in the
FEDERAL REGISTER of April 12,,1969 (34
FR 6447). The NAS/NRC report con-
cluded, and the agency concurred,
that these drugs are effective as anti-
inflammatory agents for dogs, cats,
horses, and cattle, and for primary
bovine ketosis. In addition, the report
stated that the products may be used
as supportive therapy for certain
other conditions. Supplemental
NADA's were invited to provide re-
vised labeling, limiting the conditions
of use as stated in the report. Schering
submitted supplemental applications
to revise the labeling of these products
as required by the NAS/NRC report.

,. The supplements were. approved April
6, 1971. The regulation reflecting
these approvals (21 CFR 522.540(a))
did not specify those conditions of use
that were NAS/NRC approved. These
are drug uses for whichapproval of an
NADA does not require efficacy data
as specified by §514.1(b)(8)(ii) or
§514.111(a)(5)(vi) of the animal drug
regulations, but may require bioequi
valency or similar data as suggested in
the guidelines for submitting NADA's
for NAS/NRC-reviewed generic drugs,
available at the office of the Hearing
Clerk (HFA-305), Food and Drug Ad-
ministration, Rm. 4-65, 5600 Fishers
Lane, Rockville, MD 20857.

This document amends the regula-
Itions to reflect this approval and to in-
dicate those portions that comply with

RULES AND REGULATIONS -

the conclusions of the NAS/NRC
report.

In accordance with the freedom of
information regulations and
§514.11(e)(2)(ii) of the animal drug
regulations (21 CFR 514.11(e)(2)(11)), a
summary of the safety and effective-
ness data and information submitted
to support approval of this application
is released publicly. The summary, is
available for public examination at the
office 6f the Hearing Clerk (HFA-305),
Food and Drug Administration, from 9
a.m. -to 4 p.m., Monday through
Friday.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (Sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))), and
under authority delegated to the Com-
missioner of Food and Drugs (21 CFR
5.1) and redelegated to the Director of
the Bureau of Veterinary Medicine (21-
CFR 5.83), §522.540 is amended by
adding the footnote reference "1" at
the end of paragraphs (a)(3)(i) and the
introductory teift of (ii), (b)(3)(i) and
(ii), and (c)(3)(i) and (ii); by revising
paragraph (d)(2); by adding the foot-
note reference "i- at the end of para-
graphs (d)(3)(i) and (ii); and by adding
footnote I at the end of the section to
rdad as follows;

§ 522.540 Dexamethasone injection.
(a) * * *
(3) Conditions of ume. (i) * * *
(i)* * .

(b) * * *
(3) Conditions of use. (i) ***
(if) * * * 1

(c) * * *

(3) Conditions of use. (i) *(ii)** * .I

(d) * * *
(2) Sponsors. See Nos. 010271 and

000029 in § 5-10.600(c) of this chapter.
(3) Conditions of use. (i) * * *(ii) * * *

Effective date. This regulation is ef-
fective December 8, 1978.
(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))

Dated: November 29, 1978.
LESTER M. CRAWFORD,

Director,
Bureau of Veterinary Medicine.

FR Doc. 78-33957 Filed 12-7-78; 8:45 am]

These conditions are NAS/NRC-reviewed
and deemed effective. Applications for these
uses need not include effectiveness data as
specified 'by § 514.111 of this chapter, but
may require bioequiialency and safety in-
formation. -,

[4110-03-M]
PART 558-NEW ANIMAL DRUGS

FOR USE IN ANIMAL FEEDS

Nicarbazin

AGENCY: Food and Drug Administra.
tion.

ACTION: Final Rule,
SUMMARY: The animal drug regula.
tions are amended to reflect approval
of a supplemental new animal drug ap-
plication (NADA) filed I by Merck
Sharp & Dohme Research Labs., pro-
viding for a waiver of certain require-
ments for manufacture of a complete
chicken feed.
EFFECTIVE DATE: December 8,
1978.
FOR FURTHER INFORMATION
CONTACT:

Adriano R. Gabuten, Bureau of Vet
erinary Medicine' (HFV-149), Food
and Drug Administration, Depart-
ment of Health, Education, and Wel-
fare, 5600 Fishers 'Lane, Rockville,
MD 20857, 301-443-4913.

SUPPLEMENTARY INFORMATION.
Merck Sharp & Dohme Research
Labs., Division of Merck & Co., Inc.,
P.O. Box 2000, Rahway, NJ 07065,
filed a stipplemental NADA (9-476V)
providing for a waiver of the requirer
ments of section 512(m) of the Federal
Food, Drug, and Cosmetic Act (21
U.S.C. 360b(m)) for manufacture of a
complete broiler feed containing
0.0125 percent nicarbazin. The com-
plete feed is used as an aid in prevent-
ing outbreaks of certain forms of coc-
cidiosis.

Nicarbazin as the sole drug premix
meets the uniform criteria set forth in
1971 Bureau of Veterinary Medicine
memoranda for administrative waiver
of the requirements of section 512(m)
of the act. The pertinent provisions of
the memoranda indicate that the
waiver Is appropriate if:

1. The feeding'of 1.5X to 2X the
level of the product in the finished
feed does not, have an Impact on the
tissue residue picture, I.e., an impact
on 'an existing withdrawal period or
tolerance.

2. The product is not a known car-
cinogen or Is not classed with a family
of known carcinogens.

3. Appropriate documentation cover-
ing animal safety is on file. This will
not require additional generation of
data in that this documentation Is by
definition a part of the NADA.

4. The margin of safety to the
animal and safety to the consumer is
such that the product label does not
have to contain a statement such' as
"Use as the sole source of * * *."

5. Data are on file to demonstrate
that the product is efficacious over
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the approved range. These data should
generally satisfy current.standards for
the demonstration of efficacy.

6. Except under special circum-
stances, the product has been used at
least 3 years in the target species with-
out significant complaints related to
or associated with it. Applications of
this criterion require a review of the
available Drug Experience Reports.

The memoranda make explicit that
because waiver of the ministerial re-
quirements of section 512(m) of the
act is permitted only.for specific effi-
cacy claims or at specific levels of the
drugs, distinct products with corre-
sponding labeling for those claims or
levels should exist. This is necessary to
cover those premixes that can be made
into finished feeds with various con-
centrations of drugs.

The foregoing criteria established in
the 1971 memoranda constitute an in-
terim agency policy that is under
review. - The Bureau of Veterinary
Medicine is preparing a proposed regu-
lation, for publication in the FEDERAL
REGISTER, based on the criteria listed
alove, governing waiver of the 512(m)
requirements for the finished feed. In
waiving the ministerial requirements
of section 512(m), the agency has not
waived the current good manufactur-
ing practice regulations under Part
225 (21 CFR Part 225) for feed mill
mixing such feeds.

Approval of this waiver does not con-
stitute reaffirmation of the underlying
human safety data for use of nicarba-
zin in chicken feed.

In accordance with the freedom of
information regulations 'and § 514.11
(e)(2)(ii) of the animal drug regula-
tions, a summary of the human safety
data and information submitted to
Aupport the approval of this applica-
tion is released publicly.'The summary
is available for public examination at
the office of the Hearing Clerk (HFA-
305), Rm. 4-65, 5600 Fishers Lane,
Rockville, MD 20857, Monday through
Friday, from 9 a.m. to 4 p.m.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and
under authority delegated to the Com-
missioner ofaFood and Drugs'(21 CFR
5:1) and redelegated to the Director of
the Bureau of Veterinary Medicine (21
CFR 5.83), Part 558 is amended in
§ 558.366 by adding paragraph (d), to
read as follows:

§ 558.366 Nicarbazin.

(d) Special considefations. Complete
broiler feeds containing nicarbazin
only and conforming to requirements
of this section are not required to

comply with the provisic
512(m) of the act.

Effective date. Decembe

(Sec. 512(0). 82 Star. 347 (21
Dated: December 1, 197

LESTER M. Ca

Bureau of Veterinar
(FR Doc. 78-34244 Filed 12-

14510-26-M]

Title 29-Lab

CHAPTER XVII-OC(
SAFETY AND HEALT
TRATION, DEPARTMEN

PART 1910-OCCUPATIC
AND HEALTH STAN

Air Contaminants Tables

AGENCY: Occupational
Health Administration, L

ACTION: Final rule; corr

SUMMARY: This docun
corrections to the tables
limits for air contaminan
1910.1000. These correcti
published to avoid any co
the content of the section

EFFECTIVE DATE I
1978.
FOR FURTHER INI
CONTACT:.

Mr. Louis Polito, Offic
ance Programing, Divis
pational Health Prog
Street and Constitut
NW., Room N-3608,
D.C. 20210 (Tel. (202) 52

SUPPLEMENTARY INF
The Occupational Safet
Administration (OSHA)
occupational exposure to
nants (gases, vapors, fun
hiists) were first publish
1910.93. Tables G-1, G-2
FR 10503. May 29, 1971,
36 FR 15101, August 13.
standards were subseque
a new subpart, Subpart
Hazardous Substances, a
at 29 CFR 1910.1000. Ta
and Z-3 (40 FR 23072. Ma

These standards were
under section 6(a) of the
Safety and Health Act
Act) (84 Stat. 1593; 29 U
which required the Secre
to adopt, within two year
effective date (April 28. 1
tional consensus standard
tablished Federal standa
determined that the pro

ins of section such a standard would not result in
improved safety or health for specifi-
cally designated employees.

In promulgating these standards,

r 8. 1978. which are described more fully below,
OSHA adopted regulations originally

U.S.C. 360b))) issued under the Walsh Healey Public

8. Contracts Act (41 U.S.C. 35 et seq.) as
established Federal standards, and cer- .

AieORD, tain standards issued by the American
Director, National Standards Institute (ANSI)

as national consensus standards.
.7-78:8:45 aml There are a number of extraneous

entries, inadvertent omissions and ty-
pographical errors in these standards,
as they currently appear. Many of the

or typographical errors and inadvertent
omissions which occurred in the tran-

CUPATIONAL scription of these standards have been
H ADMINIS- recognized by employers and indus-
T OF LABOR trial hygienists. OSHA has received

many inquiries concerning these

NAL SAFETY errors and many requests that the

iDARDS standards be clarified and that the
errors be corrected. Therefore, for the

Corrections guidance and convenience of thepublic, OSHA is correcting the tables

Safety and to remove ambiguities and correct pos- -

abor. sible confusion. As discussed more

ections. fully below, these corrections are of a
technical or clarifying nature, and

nent contains conform 29 CFR 1910.1000 to the es-
of exposure tablished Federal standards and na-

its in 29 CFR tional consensus standards which
ons are being OSHA adopted under section 6(a) of
nfusion as to the Act. These corrections do not es-

tablish, modify or revoke substantive
December 8, rights and obligations.

OSHA has determined that notice of
'ORMATION these corrections and public procedure

thereon Is not necessary under section
4 of the Administrative Procedure Act

e of Compli- (5 U.S.C. 553). or under section 6 of
ion of Occu- the Occupational Safety and Health

traming. 3rd Act. In making these corrections, the

Washington, only questions considered were wheth-
23-8043). er OSHA had accurately transcribed

the source documents for these stand-
ORMATION: ards and whether errors have occurred
y and Health in subsequent republications or recodi-
standards for fications of these tables. Since these
air contami- determinations are essentially me-

ies, dust. and chanical, notice and public procedure
ed as 29 CFR thereon are unnecessary and impracti-
and G-3 (36 cable within the meaning of 5 U.S.C

as revised by 553(b)(3)(B).
1971). These Nor does section 6 of the Occupa-
Z-Toxic and tional Safety and Health Act require

nd recodified notice and public comment on these
bles Z-1, Z-2, corrections. They do not establish,
Ly 28. 1975). modify or revoke substantive rights
promulgated and obligations. No useful purpose
Occupational would thus be served by notice and
of 1970 (the public procedure. Therefore, under 29
.S.C. 655(a)). CFR 1911.5, good cause is found to

tary of Labor publish these corrections without
s of the Act's prior notice or public procedure there-
1971), any na- on. For the same reasons, good cause
d, and any es- Is found to make these changes effec-
rd, unless he tive immediately upon publication in
mulgation of the FEDERAL REGisTER.
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Some of the more important errors
being corrected, and their origins, are
discussed briefly below.

Table Z-1. The exposure limits listed
for substances in Table Z-1 of 29 CFR
1910.1000 were originally adopted
under the Walsh-Healey Public Con-
tracts Act (41 U.S.C. 35 et seq.). These
Walsh-Healey safety and health stand-
ards incorporated by reference the
Threshold 'Limit Values of Airborne
Contaminants for 1968 of the Ameri-
can Conference of Governmental In-
dustrial Hygienists (ACGIH), 'pub-
lished at '34 FR 7946, 7953, May 20,
1969, and codified in 41 CFR 50-
204.50. The Secretary of Labor deter-
mined that these Walsh-Healey stand-
ards were "established 'Federal stand-
ards" within the meaning of section
3(10) of the Act and therefore adopted
them as OSHA standards under sec-
tion 6(a) of the Act (36 FR 10466,
10504, May 29, 1971).

As -stated above, the 1968 ACGIH
threshold limit values ,were merely in-
corporated by reference i-h the Walsh-
Healey -standards. In adopting 'these
-established Federal 'standards, OSHA
-decided to transcribe the material in-
corporated by reference, specifically
listing the substances and theirexpo-
.sure limits, in order to -make -it easier
for eiployers and employees to have
quick access ,to this information. The
May 29, 1971 printing, however, .inad-
vertently and incorrectly listed .the
1970 ACGIH threshold limit values
rather than the 1968 ACGIH thresh-
old limit values which were incorpo-
rated in the Walsh-Healey standards.
This error was partially corrected by a
subsequent FEDERAL REGISTER docu-
ment which printed the '1968 values
(36 PR 15101, August 13, 1971). -How-
ever, two substances from the'1970
edition of the Threshold limit alues
of Airborne Contaminants were 'ina'd-
'vertently, retained: -Propirgyl alcohol
and RDX. Also, 'th- footnote for -Oil
mist was inadvertently 'retained. 'The
notation "C",?designating a ceiling ex-
"posure limit, was inadvertently :omit-
ted for three substances: 'Chlorine, Ni-
trogen dioxide, and Nitroglycerin.

In addition, 'in transcribing-the 1968
ACGIH .threshold limit values, OSHA
inadvertently omitted dibutyl "phos-
iphate :and its -exposure limit of it ppm
and 5 mg/_M . InaccordmiththeAct's

- requirement that the Secretary pro-
,mulgate any national consensus stand-
ard and any established Federal:stand-
ard, unless the ,Secretary determined
thatthepromulgation-of such a stand-
ard would not-contribute to the safety
and health of employees (section 6(a)),
OSHA intended to adopt permissible
.exposure limits for all kthe substances
regulated under Walsh.-Healey except
for those substances -for which ,OSHA
expressly decided to adopt national
consensus standards. There was no na-

RULES AND REGULATIONS

tional consensus standard on dibutyl
phosphate at the time. Accordingly,
the list is corrected by adding dibutyl
phosphate, to the air contaminant
tables. This conforms Table Z-1 to the
established Federal standards which
OSHAadopted.

In several instances, specific sub-
stances were covered by the national
consensus standard and an established
Federal standard. The Secretary chose
to promulgate the ANSI standard in
lieu of the -established Federal stand-
ard for a variety, of substances. In
some cases, however, the references to
the established Federal standards
were not properly deleted. These dele-
tions are accomplished in this correc-
tion document.

The exposure limit for 7Farathion,
-which originally had :been printed.cor-
rectly as 0.1 mg/M 3 -(36 FR 10505,
May 29, 1971), was-later misprinted as
0.11 mg/M 3 (36 TFR 15103, August. 13,
1971). The exposure limit -for Ronnel
inadvertently was not corrected to its
1968 ACGIH value of 15 "mg/M M.

'These errors are'herdby corrected.
While the August 13, 1971, docu-

ment showed the :correct -permissible
exposure limit forStoddard.solventas
expressed In parts -per million (ppm),

'the -ermissible exposure limit :as ,ex-
pressed in milligrams per ccubic meter
(mg/M) -was 'erroneously printed as
:2950-ratherthin2900.'In:a-.subsequent
republication,of 6OSHA-regulations (37
FR 22102, October 18, 1972), the-expo-
:sure limit or Tetramethyllead, which
had been properly corrected to "0.075
mg/M 3 (36 FR 15101, 15103, August 13,
1971) was printed erroneously as 0.071mg/M 3 (37 FR 22141, -October 18,
1972). These and :several other typo-
_graphical errors are corrected -in this
,document.

-Table Z-2. The exposure limits .for
substances listed in 29 CFR 1910.1000,
Table ,Z-2, were originally based .upon
.several standards adopted by the
.American -National Standards Insti-
tute (ANSI Z-37 series). The Secretary
of Labor determined that these stand-
ards were "national consensus ,stand-
-ards" within the meaning of section

-3(9) of the Act and therefore adopted
-them as-OSHA standards under isec-
tion:6(a)-6f the Act (36FR 10466, May

,29,1971).
fThe May 29, 1971, printing in the

YE ERAL REGisTER erroneously omitted
,some of the acceptable ceiling concen-.
trations and all of the peaks or-excur-
sions from theexposure limits for the
covered substances, The-error was par-
tially kcorrected in -the August 13, 1971
FEDERAL-REGISTER (36 FR 15101). HoW-
-ever, the acceptable rceiling concentra-
tion .for Cadmiumfume misprinted as
3 mg/Ml3 ; -the correct value is 0.3 mg/
M. -This error has been generally rec-
,ognized by -employers and industrial
.hygienists. -(See, e.g. CCH, Employ-

ment Safety and Health Guido,
Volume 2, 1 7600.6). In addition, the
corrected ceiling concentration was
subsequently printed in the NIOSH
criteria document, Occupational Expo.
sure to Cadmium, and In OSHA's
review and evaluation of that criteria
document (42 FR 5434, 5436, January
28, 19775. While the May 2lQ, 1971
printing correctly listed the source
document for Methylene chloride as
ANSI Z37.23-1969, a typographical
error In the August 1971 correction
document listed the source document
as ANSI Z37.3-1969. This document
also corrects this error.

Table Z-3. The exposure limits listed
for substances In Table Z-3 of 29 CFR
1910.1000 were originally adopted
under the Walsh-Healey Public Con-
tracts Act, and codified at 41 C1FR 50-
204.50 et seq. The Secretary of Labor
determined that these Wash-Healey
standards were "established Federal
standards" within the meaning of sec-
tion- W310) of the Act and therefore
-adopted them as OSHA -9tandards
under section 6(a) of ,the Adt,(36 'FR
'10466, 10506, May 26, 1971). In 1972,
'the Secretary of Labor adopted acom-
prehensive asbestos ,standard and do-.
leted asbestos and -its exposure limits
-from'Table 2Z-3 (29 CFR '1910.1001;'3'

-7FR 11320, June 7, 1972). Footnote '1J"
-to Table Z-3, dealing with asbestos,
-was inadvertently retained, This docu-
ment corrects this error.'

Standards 'Organizations
(§1910.1500). The National Fire 1:ro-
tection Association was erroneously In-
cluddd as a source for standards In
-Subpart Z, when the tables wqrc reco-
difled (40 FR 23073, May 28, 1975),
This document corrects that error.

Accordingly, pursuant to sections 6
and 8 of the Act (84 Stat. 1593, 1600;

,29 U.S.C. 655, 657) section 4 of the Ad-
ministrative -Procedure Act (5 US.C.
553), Secretary, of Labor's Order No. -8-
76 (41 FR 25059), and 29 CFR 1911.5,

.Title 29 Code of Federal Regulations,
,§ 1910.1000 and §,1910.1500 arecorrect-
ed as set forth below.

These amendments are effective Do-
-cember8, 1978.

Signed at Washington, D.C. this
,30th day of:November, 1978.

EVLA BINOUIAM,
Assistant Secretary of Labor.

§ 1910.1000 [Amended]
I. 'Title 29 CFR, -§ 1910.1000 Is cor-

rected as follows:
A. Table Z-1:
1. The asterisks '(slngle or double) In

front of the entries "d Allylglycidyl
ether (AGE)"; "Ammonia"; "Butyl

,mercaptan"; "Camphor"; "Chlorine";
"Octane"; "Oil mist, mineral"; "Pen-
tane"; and "Stoddardsolvent" are de-

leted.
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2. The entry "Bisphenol A, see Dig-
lycidyl ether" is deleted.

3. In-the entry for "Camphor," the
number "2" is deleted under the head-
ing "ppm" and the number "2" is
added under the heading "mg/Mls'.

4. In the entry for "Chlorine," the
notation "C" is added before the word,
"Chlorine."

5. In the entry for "DDVP," the
words "See Dichlorvos" are deleted,
and the notation "Skin" is added; the
number "1" is added under the head-
ing "mg/My'.

6. The entry "Dichorvos (DDVP)-
Skin" is deleted.

7. The entry "Dibutyl phosphate" is
added in the substance column after
"Diborane"; the number '1" is entered
in the "p.p.m." column, and "5" is en-
tered in the "mg/M3" column.

8. The entry "Ethylene dibromide,
see 1,2-Dibromoethane" is deleted.

9. The entry "Ethylene dichloride,
see 1,2-Dichloroethane" is deleted.

10. In the entry for "Nitrogen diox-
ide," the notation "C" is added before
the word, "Nitrogen."

11. In the entry for "Nitroglycerin,"
the notation "C" is added before the
word, "Nitroglycerin."

12. In the entry for "Oil mist," the
footnote is deleted from the column
• ,mg/M3,.

13.In th6 entry for "Parathion," the
number under the heading "mg/Ms ' is
corrected to "0.1".

14. The entry "Propargyl alcohol-
Skin-I" ia deleted.

15. The entry "RDX-Skin-1.5" is
deleted.

16. In the entry for "Ronnel," the
number under the heading "mg/M - ' is
corrected to "15".

17. In the entry for "Stoddard sol-
vent," the number under the heading
"mg/M3" is corrected to "2,900."

18. The entry,"Tetrachloroethylene,
see Perchloroethylene" is deleted.19. In the entry for "Tetramethyl
lead," the number under the heading
"mg/d 3 " is corrected to "0.075".

20. The footnote to Table Z-1,
" 1970 Addition" is deleted.

21. The footnote to Table Z-1, "As
sampled by method that does not col-
lect vapor" is deleted.

22. The footnote to Table Z-1, "For
control at general room air,- biologic
monitoring is essential for personnel
control," is deleted.

B. Table Z-2:
1. In the entry-for "Cadmium fume,"

the entry under the heading "accept-
able ceiling concentration" is correct-
ed to read "0.3 mg/M 3" .

2. In the entry for "Formaldehyde,"
the words "10 ppm" which appear di-

'reetly after "5 ppm" in the "Accept-
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able ceiling concentration" column are
moved to the column headed "Concen-
tration."

3. In the entry for "Methylene chlo-
ride," the source document Is correct-
edo "Z37.23-1969."

4. Table Z-2 Is rearranged so that
the substanaes appear in alphabetical
order. The term "do," standing for
"ditto." is deleted wherever it appears
in Table Z-2 and the dppropriate nu-
merical value Is substituted.

C. Table Z-3:
The footnote to Table Z-3. "J As de-

termined by the membrane filter
method at 430X phase contrast magni-
fication," is deleted.

§ 1910.1500 [Amended]
II. Title 29 CFR. § 1910.1500 Is cor-

rected as follows:
In 29 CFR 1910.1500, the reference

"National Fire Protection Association,
470 Atlantic Avenue. Boston. Massa-
chusetts, 02210" Is deleted."
(See. 6, 8(g), 84 Stat. 1593, 1600: 29 U.S.C.
655, 657. SLcretary of Labor's Order No. 8-
76 (41 FR 25059), 29 CFR Part 1911. 5
U.S.C. 553).

[FR Do. 78-34365 Filed 12--78; 8:45 &nl

[3510-20-M] .
Title 41-Public Contracts and

Property Management
CHAPTER 13-DEPARTMENT OF

COMMERCE

PART 13-1-GENERAL

Procurement Regulations;
Drganizational Change

AGENCY: Department of Commerce.
ACTION: Final rule.
SUMMARY: This amendment pro-
vides for redesignation of procurement
authorities and responsibilities due to
recent organizational changes in the
Office of the Secretary of the Depart-
ment of Commerce.
EFFECTIVE DATE: November 30.
1978.
FOR FURTHER INFORMATION
CONTACT'.

Charles Carter. Procurement Ana-
lyst, U.S. Department of Commerce.
Washington, D.C. 20230; Room 6414;
(202) 377-3891.

SUPPLEMENTARY INFORMATION:
This amendment of the Department
of Commerce Procurement Regula-
tions (DOCPR) provides necessary
changes to specific DOCPR Sections
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to reflect a recent reorganization in
the Office of the Secretary. As a result
of the reorganization, the Depart-
ment's centralized procuring activity
and procurement policy staff, former-
ly within the Office of Administrative
Services and Procurement, were com-
bined with the Department's Office of
Automatic Data Processing Manage-
ment to form the Office Of Procure-
ment and Automatic Data Processing
Management. Since this amendment
pertains solely to matters of agency
management, It has been determined
that the provisions of the Administra-
tive Procedures Act requiring public
comment and delay In effective date
are inapplicable.

Accordingly, pursuant to the author-
ity of the Assistant Secretary for Ad-
ministration under the Federal Prop-
erty and Administrative Services Act
of 1949, as amended (40 U.S.C. 486(c)),
as delegated by the Secretary in De-
partment Organization Order 10-5. 41
CFR Chapter 13 is amended as fol-
lows:

PART 13-1 [Amended]

Wherever the titles "Director, Office
of Administrative-Services and -Pro-
curement (OAS&P)" or "Deputy Di-
rector for Program Development,
OAS&P" appear in the chapter they
are changed to read "Director, Office
of Procurement and Automatic Data
Processing Management." Wherever
the organizational title "Office of
Administrative Services and Procure-
ment" appears in the Chapter it is
changed to read "Office of Procure-
ment and Automatic Data Processing
Management." Wherever the organiza-
tional title "Office of Automatic Data
Processing Management" (OADPM)
appears, It Is changed to read "Office
of Procurement and Automatic Data
Processing Management"
(OP&ADPM).

§ 13-1.009-3 [Deleted]

§ 13-1.009-3 "Limitation on devi-
ation." is deleted as no longer neces-
sary.

Dated: November 30, 1978.

Approved for Issuance by:

ELSA A. PoRTR,
Assistant Secretary for Adminis-

tration, Department of Com-
merce.

[FR Doe. 78-34281 Filed 12-7-73: 8:45 am]
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[6712-01-M]
Title 47-Telecommunication

CHAPTER I-FEDERAL
COMMUNICATIONS COMMISSION

[BC-Docket No. 78-270; RM-3022]

PART 73--RADIO TBROADCAST
- SERVICES

Television Broadcast Stations in Cen-
terville, High Point, Lansing, Mount
Ayr and Spirit Lake, Iowa, and
Saint James, Minnesota; Changes
made in Table of Assignments

AGENCY: Federal Communications
Commission.
ACTION: Report and Order.

SUMMARY: Action taken herein -as-
signs noncommercial educational tele-
vision channels to Centerville, High
Point, Lansing, Mount Ayr and Spirit
Lake (all in Iowa), and substitutesone"
non-resehrved channel for another in
Saint James, Minnesota. These assign-
ments would enable noncommercial
eolucational television service to be ex-
tended to residents of the Iowa com-
munities listed above. This action is
taken pursuant to the -petition filed by
State Educational Radio and Televi-
sion -Facility Board of the State 'of
Iowa.
EFFECTIVE DATE: January 15, 1979.
ADDRESSES: Federal ,Communica-
tions Commission, Washington, D;C.
20554.
FOR FURTHER .INFORMATION
CONTACT:

Mildred B. Nesterak, Broadcast
Bureau, (202-632-7792).

SUPPLEMENTARY INFORMATION:

REP61T AND ORDER

(Proceeding Terminated)

Adopted, November 30, 1978.

Released: Deceniber 4, 1978.
In the matter of amendment 'of

§ 73.606(ji), Table of Assignments, Tele-
vision Bioadcast Stations. l(Centerville,
High Point, Lansing, Mount Ayr and
Spirit Lake, Iowa, and 'Saint James,
Minnesota.), BC Docket No. 78270,
RM-3022.

1. The Commission herein considers
the Notice .of Proposed Rule Making,
adopted August'18, 1978, 43 R 40887,
in the above-captioned proceeding, 'in-
stituted in response to a petition filed
by the 'State Educational Radio and
Television Facility 'Board -of the State
of 'Iowa 'Board"). 'The 'pdtition pro-
posed the amendment of §731605(b) of
the CominIsslon's Rules, the Televi-
sion Table of Assignments, 'by assign-
ing Channel "31 at Centervile, Iowa;
Channel "14 at High Point, Iowa;
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Channel -'25 at Mount Ayr, Iowa;
Channel *41 at Lansing, Iowa, and
Channel *38 at Spirit Lake, Iowa. Fur-
ther, it proposed to substitute Chan-
nel 32 for Channel 38 ' at Saint James,
Minnesota, so that the proposed as-
signment at Spirit Lake, Iowa, can be
accomplished. No oppositions to the
proposals were received.

2. The Board is presently the licens-
ee of eight noncommercial educational
television stations in Iowa 2, all of
which form the Iowa Educational

,Broadcasting Network. The proposed
.assignments were requested in order to
enable the Board to extend noncom-
mercial educational television service,
by means of high power translators, to
those areas of the state which do mot
now receive satisfactory , off-the-air
service. 'Petitioner reiterates its inten-
tion to submit applications for author-
-ity to construct television translator
stations on these channels, and when
such authority is granted, to construct
these stations.

3. The Notice indicated that the pro-
posed assignments meet the Commis-
-sion's separation requiremerits and
other techriical criteria. In view of the
above, and the fact that the proposed
reserved assignments would enable
.noncommercial -educational service to
be extended to residents of these Iowa
communities, the Commission believes
that the public interest would be
served' by adopting the amendments
proposed,

4. Accordingly, it is ordered, That ef-
fective January 15, 1979, the Televi-
sion Table of Assignments (§ 73.606(b)
of the Commission's rules) is amended
with regard to the following communi-
ties:

Channel
City No.

Centerville, Iowa *31-
High Point, Iowa *14-
Lanslng.'Iowa :41+
Mount Ayr Iowa 25-
Spirit Lake, Iowa *38
Saint James, Mnn esota 32+

5. Authority for the action taken,
herein :is found in Sections -4(i), 5(d),
(1), 303(g) and (r) and 307(b) of the
.Communications . Act of 1934, as
amended, and § 0.281 of the Commis-
sion's Rules.

6. It is further ordered, That -this
proceeding is terminated.

'Hubbard Broadcasting, Inc., licensee of
Station KSTP-TV, St. Paul, Minnesota,
filed -comments in which it stated -that it
had pending an application for a television
translator on Channel 38 in St. James, Min-
nesota. It:states.,'however, that it has-no ob-
jection to 'the proposed substitution -o
Channel 32 for.Channel 38 at Saint James
and~if thesubstitution is made It will amend
its'application tospecffy Channel 32.

nKDIN-TV, Des 'Moines; KIIN-TV, Iowa
City; KRIN, Waterloo; KEIN, Red Oak;
KBIN, Council Bluffs; KSIN, Sioux City;
KTIN, Fort Dodge; and KYIN, Mason City.

(Sees. 4. 303, 307, 48 Stat., as amended, 1006,
1082, 1083; 447 U.S.C. 154, 303, 307.)

FEDERAL COMMUNICATIONS
COMMISSION,

'WALLACE E. JOHNSON,
Ch ief, Broadcast Bureau.

[FR Doe. 78-34291 Filed 12-7-78: 8:45 am]

[7035-01-M]
Title 49-Transportation

CHAPTER X-INTERSTATE
COMMERCE COMMISSION

SUBCHAPTER A-GENERAL RULES AND
REGULATIONS

[Service Order No. 13493

PART 1033-CAR SERVICE
Emergency Transportation of Coal

DECEMBER i1, 1978.
AGENCY: Interstate Commerce Com-
4mlssibn.
ACTION: Emergency Order Service
Order No. 1349
SUMMARY: The coal supplies of the
'Philadelphia Electric Company have
been seriously depleted. The Balti.
more and Ohio Railroad Company and
the West Virginia Northern Railroad
Company are authorized to furnish
cars to nine coal mines which are
listed -for the transportation of ship-
ments of coal consigned to Philadel-
phia Electric Company, without
regard to the provisions of Section
11126 of the Interstate Commerce Act
which require the distribution of cars
for coal loading in accordance with
mine ratings.

DATES: Effective 11:59 p.m., Decem-
ber 1, 1978. Expires 11:59 p.m., Janu-
ary 28, 1979.
FOR FURTHER INFORMATION
CONTACT:

Charles C. Robinson, Chief, Utiliza-
tion and Distribution Branch, Inter-
state Commerce Commission, Wash-
ington, D.C. 20423, Telephone 202-
275-7840, Telex 89-2742.

SUPPLEMENTARY INFORMATION:
The Order Is printed in full below.

As a result of a prolonged work stop-
page the coal supplies of the Eddys-
tone and Cromby electric -generating
stations of the Philadelphia Electric
Company (PE) have been seriously de-
pleted. Although normal coal produc-
tion was resumed during April, 1978,
coal stockpiles at these two generating
stations have continued to decline, be-
cause of the inability of the railroad to
furnish all of the cars ordered by coal
mines having contracts to 'furnish, coal
to PE.
'PE has Identified seven coil 7ines

located on The Baltimore and 'Ohio
Railroad Company (BO) as having
contracts for the shipment of coal to
PE. PE states that the reason these
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mines have failed to ship all of the
coal due it under these contracts has
been the inability of the mines to
secure an adequate supply of cars
from the BO.

In a petition filed November 2, 1978,
PE states that its stockpiles of coal at
these two stations were 122,000 tons;
that these plants burn approximately
150,000 tons of- coal per month; that
its long-term contracts call for
1,635,000 tons of coal to be supplied
annually; that during the first six
months of its contract year it received
only 274,000 tons of contract coal or 34
percent of the 817,500 tons of coal it
should have received during that
period. PE desires delivery of approxi-
mately 270,000 toni of contract coal
within the next two months plus
228,000 tons from other sources in
order to rebuild its stockpiles to safe
levels.

PE states that if its coal supplies
continue to diminish it will be forced
to increase its use of oil as fuel for the
generation lbf electricity or to pur-
chase power from sources outside its
system. It asserts that reliance on
these two-sources of energy would sub-
stantially increase its costs and would
be reflected in its charges to its cus-
tomers.

In response to our inquiry of Novemj-
ber 15, 1978, the United States Depart-
ment of Energy (DOE) generally con-
firms the data reported by PE as to
monthly consumption'of coal and as to
the amount of coal available in PE's
stockpiles. DOE states that increased
use of oil by PE woilld be counter to
the national policy which seeks to
reduce the consumption of oil by elec-
tric utilities through increased use of
coal. DOE reports that the Eddystone
coal fired generator will be shut down
on January 28; 1979, for a period of
approximately six weeks to allow for
scheduled maintenance. This unit
burns approximately 85 percent of the
coal used by these two plants. It is the
opinion of DOE that there is a critical
need for increased coal deliveries to
PE until January 28, 1979, when main-
tenance begins on the Eddystone gen-
erator.

We have determined from the rail-
roads the car supply status of the var-
ious mines named by PE as having
long-term contracts to supply it with
coal.

The Glacial mine is served by the
Lake Erie, Franklin and Clarion Rail-
road (LEFC). During November this
mine was scheduled to ship four train-
loads of 7,000 tons of coal, or 28,000
tons to PE. As of November 28, 1978, it
had shipped three trains of 10,000 tons
each, or 30,000 tons. The fourth No-
vember train is expected to be loaded
November 30 or December 1 and will
transport approximately 10,000 tons.
Four trains of 7,000 tons each are

scheduled for December, 1978. The
LEFC expects to furnish sufficient
cars to Glacial to enable It to meet or
exceed this requirement. Because the
requests of Glacial for cars to ship
coal to PE are being fulfilled by LEFC,
no order affecting the distribution of
cars to coal mines served by the LEFC
will be issued at this time.

The remaining contract mines listed
by PE in Its petition are served by the
BO, except the Brookside mine which
is located on the West Virginia North-
ern Railroad Company. The Maldsville
Coal Company was active In August
and September, but has been idle since
that time. The seven active B&O
mines named by PE have a combined
daily rating of 226 cars of fifty-tons ca-
pacity. Based on these ratings their
rated shipping capacity in tons, work-
ing. five days per week, exclusive of
holidays is:
August, 1978, 259.900 tons (23 days).
September, 1978. 226.000 tons (20 days).
October. 1978, 248.600 tons (22 days).
November, 1978. 237,300 tons (21 days).
December, 1978. 226,000 tons (20 days).
January. 1979, 248.600 tons (22 days).

These mines shipped the following
amounts of coal during the most
recent months for which loading data
is available:
August, 1978, 175.720 tons.
September, 1978, 107.670 tons.
October. 1978. 158.175 tons.

September shipments were reduced
because of sporadic work stoppages by
employees of the BO.

Shortages of hopper cars at the
mines served by the BO and West Vir-
ginia Northern have prevented these
mines from fulfilling all of their com-
mitments for coal shipments and has
caused them to fall behind on ship-
ments to PE. In order to increase the
car supplies to these mines, the rail-
roads will be authorized to furnish suf-
ficient hopper cars for loading of coal
to PE without consideration of the
mine ratings in the manner required
by Section 11126 of the Interstate
Commerce Act (Public Law 95-473, Oc-
tober 17, 1978). The provisions of Sec-
tion 11126 will continue to apply to
cars used for coal shipments consigned
to other receivers.
- It is the opinion of the Commission
that an emergency exists requiring im-
mediate action to promote car service
in the interest of the public and the
commerce of the people, that notice
and public procedure are impractica-
ble, and that good cause exists for
making this order effective upon less
than thirty days' notice.

It is ordered,

§ 1033.1349 Emergency transportation of
coal.

(a) The Baltimore and Ohio Rail-
road Company (BO) and the West Vir-
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ginia Northern Railroad Company
(WVN) are authorized to furnish cam
to the coal mines named below, for the
transportation of shipments of coal
consigned to the Philadelphia Electric
Company's Eddystone or Cromby gen-
erating stations, located at Eddystone,
Pennsylvania, and Royersford, Penn-
sylvania, respectively, without regard
to the provisions of Section 11126 of
the Interstate. Commerce Act which
require the distribution of cars for
coal loading In accordance with mine
ratings. Any cars used by these mines
for shipments to other consignees
shall be counted against the coal
mines' distributive share of'the availa-
ble cars.

Serrng
Mine Ralfracd

Mad.lle BO
We3lon No. 2 B0
Wendell No. 2 330
Dwson No. 1 E0
Ore-.ory No. 3 BO
Deep HollowB 30
Majesty B0
Valley Camp, BO
Brookdale or Howese ,

(b) Operation of all rules, regula-
tions and practices with respect to the
distribution of cars for transporting
coal Is suspended insofar as they con-
flict with the provisions of this order.

(C) Effective date. This order shall
become effective at 11:59 pxmL, Decem-
ber 1, 1978.

(d) Expiration date. This order shall
expire at 11:59 p.m., January 28, 1979.
(49 U.S.C. (10304-10305 and 11121-11126).)

By the Commisson, Railroad Serv-
ice Board, members Joel E. Burns,
Robert S. Turkington and John R. Wi-
chael.,

H. G. Ho3nzi, Jr.
Secretary.

(F Doc. 78-34363 Filed 12-7-78;8:45 amJ

[4310-55-M]
Titie 50-Wildlife and Fisheries

CHAPTER -UNITED STATES FISH
AND WILDLIFE SERVICE, DEPART-
MENT OF THE INTERIOR

SUBCHAPTER B-TAKING, POSSESSION,
TRANSPORTATION, SALE, PURCHASE,
BARTER, EXPORTATION, AND IMPORTATION
OF WILDUIFE AND PLANTS

PART 21-MIGRATORY BIRD PERMITS

States Meeting Federal Falconary
Standards; Correction

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Correction to final rule.
SUDMMARY: This correction places an
asterisk before "Colorado" in the list

- FEDERAL REGISTER, VOL 43, NO. 237--FRIDAY, DECEMBER 8, 1978



RULES AND REGULATIONS

of States which meet Federal falconry
standards. The correction is necessary
due to an oversight; the asterisk was
inadvertently omitted before "Colora-
do." An asterisk placed before a State
in the list indicates that that State is a
participant in a joint Federal-State
permit system.

EFFECTIVE DATE: December 8,
1978.

FOR FURTHER INFORMATION
CONTACT:

Mr. Marshall L. Stinnett, Special
Agent in Charge, Division of Law
Enforcement, Fish and Wildlife
Service, U.S. Department of the In-
terior, Washington, D.C. 20240, tele-
phone 202-343-9237.

SUPPLEMENTARY INFORMATION:
On March 14, 1978 (43 FR 10565),

Colorado was added to the list of
States where falconry laws have been
determined by the Director to meet or
exceed the minimum Federal stand-
ards. Falconry may be practiced in the
States listed in 50 CFR 21.29. This
document corrects the omission of an
asterisk before "Colorado" in that list.
The Document was drafted by Marga-
.ret Cash, Regulations Coordinator, Di-
vision of Law Enforcement, Fish and
Wildlife Service.

Accordingly, § 21.29(k) of Title 50 of
the Code of Federal Regulations is
corrected by placing an asterisk before
."Colorado."

Dated: December 1, 1978.
LYNN A. GRENWALT,I Director,

Fish and Wildlife Service.
[FR Doc 78-34362 Filed 12-7-78; 8:45 am]
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proposed rules
This section of the FEDERALREGISTER contains notices to the public of the proposed Issuance of rules and regulations. The purpose of these notices is to

give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules.

[3410-05-M]

DEPARTMENT OF AGRICULTURE

Agricultural Stabilization and Conservation
Service

[7 CFR Part 78)]

DISCLOSURE OF FOREIGN INVESTMENT IN
AGRICULTURAL LAND

Proposed Rulemaking and Public Hearing

NoT-This document originally appeared
in the msERasL RzGZSrzsR for Wednesday,
December 6, 1978. It is reprinted in this
issue to meet requirements for publication

.on an assigned day of the week. (See OFR
notice 41 FR 32914, August 6, 1976).

AGENCY: Agricultural Stabilization
and Conservation Service.

ACTION: .Notice of Proposed Rule-
making and Public Hearing.

SUMMARY: Section of the Agricul-
tural Foreign Investment Disclosure
Act of 1978 (effective October 14,
1978) prescribes that the Secretary of
Agriculture shall promulgate regula-
tions implementing the provisions of
the Act within 90 days after its effec-
tive date. This Act requires foreign
persons who acquire, transfer, or hold
any interest, other than a security in-
terest, in agricultural land located in
the United States to ieport within
specified time periods such transac-
tions or holdings to the Secretary of
Agriculture.

In order to facilitate -the develop-
ment of such regulations, the Secre-
tary desires to obtain the view§ of in-'
terested persons. Such views may be
submitted in writing or presented
orally at a scheduled public hearing.

DATES: Written comments must be
received on or before January 5, 1979.

Hearing on December 14, 1978; 9
a.m. to 4 p.m.
ADDRESSES: -Mail comments and re-
quests to speak at the hearing to
DASCO Staff, USDA, Room 3757,
South Building, Washington, D.C.
20250, where written comments will be
available for inspection during busi-
ness hours 8:15 a.m- to 4:45 p.m.

Hearing will be held in the Jefferson
Auditorium, South Building, USDA,
14th and Independence NW., Wash-
ington, D.C.
FOR FURTHER INFORMATION
CONTACT:

Paul H. Sindt, DASCO Staff, USDA,
Room 3757, South Building, Wash-
ington, D.C. 20250, telephone 202-
447-4351.

SUPPLEMENTAL INFORMATION:

BACKGROUND

After obtaining the reports required
to be submitted pursuant to the Agri-
cultural Foreign Investment Dlsclo-
sure Act, the Secretary must, within
specified time periods, (1) determine
the effect of such acquisitions, trans-
fers, and holdings, particularly the
effect on family farms and rural com-
munities, and transmit a report of his
findings and conclusions to the Presi-
dent and each House of Congress. and
(2) transmit to each State Department
of Agriculture a copy of each report
received from the reporting entities. If
the Secretary determines that any for-
eign person required to submit a
report has failed to do so or has know-
ingly submitted an incomplete, false,
or misleading report, the Secretary
shall imijose a civil penalty on such
person not to exceed 25 percent of the
fair market value, on the date of the
assessment of such penalty, of the in-
terest held in such land by the foreign
person.

MAJOR ISSUES

The views of interested persons are
sought in particular on the following
issues:

1. Nature of the interest in United
States agricultural land which a for-'
eign entity holds, acquires or transferm.
Section 2 of the Act requires all for-
eign entities holding, acquiring or
transferring "any interest, other than
a security interest", the United States
agricultural land to report such to the
Secretary of Agriculture within var-
ious specified time periods. Should the
words "any interest" be taken to in-
clude such things as future interests
not yet realized or usufructory inter-
ests such as easements across agricul-
tural land? How should "any interest"
in agricultural land be defined?

2. Nature of a security interest. Pur-
suant to section 2 of the Act, the hold-
ing, acquisition, or transfer of any in-
terest other than a "security interest".
in agricultural land must be reported
to the Secretary. Since holdings or
transactions involving "security inter-
ests" need not be reported, how should
a "security interest" be defined?
Should It be defined to include only

mortgages and other debt securing de-
vices? What peculiarities might permit
the use of a "security interest" as a
subterfuge? How may the use of a "se-
curity interest" as a subterfuge be
mitigated or eliminated?

3. Tracing of actual ownership. Sec-
tion 2(e) provides that whenever the
initial reporting foreign entity is nei-
ther an individual nor a foreign gov-
ernment, the Secretary "may" require
the reporting entity to submit a report
containing, among other things, the
legal name and address of each person
who holds any interest in the foreign
entity. Section 2(f) then provides that
on the basis of the information re-
ceived pursuant to 2(e), the Secretary
"may" require those named foreign
persons to submit to him a report con-
taining, among other things, the legal
name and address of any person who
holds any interest in the person sub-
mitting the report under 2(f).

Since the Secretary's authority-is de-
scretionary, should he refrain from ac-
tually exercising such authority
beyond either the first, or second, or
third level of ownership?

Moreover, in view of the fact that
both section 2(e) and 2(f) permit the
Secretary to request reports concern-
ing each person holding "any interest"
in the previous reporting entity, if the
Secretary decides to exercise such
statutory discretion, how should "any
interest" be defined both quantitative-
ly and qualitatively?. For example,
should "any interest" mean 5 percent,
10 percent 25 percent, or 50 percent
interest? Should the nature of the in-
terest include leaseholds, security in-
terests, easements, or any other such
interest?

4. The nature of Agricultural land.
Section 9(l) defines agricultural land
to mean land used for "agricultural,
forestry, or timber production pur-
poses." In light of the fact that for-
eign entities need only file reports
concerning such land, how should
these terms be defined? For instance,
should a residential lot owned by a
foreign person be considered agricul-
tural land simply because it may be
utilized for personal horticulture?
Similarly, should land held by a for-
eign person and used for growing sea-
sonal or decorative trees be considered
to be land used for forestry production
purposes?

5. The size of the agricultural land.
In addition to the foregoing, section
9(1l) propures to define agricultural
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land as "any land" used for agricultur-
al, forestry, or timber production pur-
poses as determined by the Secretary
under the regulations to be prescribed.
Apparently, the language is inclusive
enough to allow the Secretary to issue
rules requiring that reports be filed by
relevant entities holding small tracts
of agricultural land. Would it be pref-
erable for the Secretary to promulgate
a minimum acreage regulation provid-
ing that foreign entities holding less
than a specific figure need not file the
required report? If so, what should be
the minimum acreage figure?

6. Significant or substantial control
Section 9(3) defines the term "foreign
person". Pursuant to subsection
(3)(c)(ii), foreign person includes any
entity created or organized under the
laws of any State, in which a "signifi-
cant interest or substantial control" is
directly or indirectly held be any
other foreign entity or foreign person.
What should be the extent of owner-
ship constituting significant interest
or substantial. control? Can any for
eign entity holding 10 percent or less
of a domestically incorporated corpo-
ration be considered to have substan-
tial control of such a corporation?

Since section 8 of the Agriculture
Fpreign Investment Disclosure Act of
1978 requires that the Secretary of Ag-
riculture issue regulations implement-
ing the provisions contained therein
by January 12, 1979, I have deter-
mined that it is not possible to comply
with the requirement for 60-day com-
ment period as provided for by Execu-
tive Order 12044 of March 23, 1978 (43
FR 12661). Accordingly, a 30-day com-
ment period rs provided.

In accordance with Executive Order
12044 a regulatory impact analysis has
been prepared. Descriptions of alter-
natives and their impact are included
in the analysis. Copies of the regula-
tory impact analysis are available by
contacting the Office of the Director
of Economics, Policy Analysis and
Budget, Room 102, Administrati6n
Building, USDA, Washington, D.C.
20250.

Signed at Washingtoh, D.C., on De-
cember 4, 1978.

BOB BERGLA'ND,
Secretary ofAgriculture.

[FR D'oe. 78-34201 Filed 12L5-78; 9:41'am]

PROPOSED RULES

[3410-37-M]

DEPARTMENT OF AGRICULTURE
- Food Safety and Quality Service

[7 CFR Part 2852]

PROCESSED FRUITS AID VEGETABLES, PROC-
ESSED PRODUCTS THEREOF, AND CERTAIN
OTHER PROCESSED FOOD PRODUCTS

United Stqtes Standards for Grades of Fruit
Preserves or Jams

AGENCY: Food Safety and-Quality
Service, USDA.
ACTION: Proposed rule.
SUMIvIARY: This proposed rule would
amend the grade standards for fruit
preserves of jams. The action is taken
at the request -of the International
Jelly and Preserve Association and a
member of the preserving industry. It
would serve to improve the quality of
fruit preserves used for remanufactur-
ing and to permit more truthful'and
accurate labeling of the small individ-
ual serving packages used in restau-
rants.
DATE: Comments must be received on
or before February 8, 1979.
ADDRESS: Send comments to: Execu-
tive Secretariat, Food Safety and
Quality Service, U.S. Department of
Agriculture, Room 3167 South Build-
ing, Washington, D.C. 20250, Atten-
tion: Ann Langlois.. Comments will be
available for public inspedtion at the
same address during regular business
hours (7 CFR 1.27(b)).
FOR FURTHER INFORMATION
CONTACT:,
* Sterling P. Ingram, Jr., Processed

Products Branch, Fruit and Vegeta-
.ble Quality Division, Food Safety
and Quality Service, U.S. Depart-
ment of AgricUlture, Washington,

" D.C. 20250 (202-447-4693).
SUPPLEMENTARY INFORMATION:
When" U.S. Grade A fruit preserves are
used as -an ingredient in another prod-'
uct, such as pastries, ice creams, etc.,

.they lose the texture and consistency
consumers associate with a top quality
product. A product, made firm enough
to stand the rigors of use as a "raw in-
gredient" in another product would be
too firm and stiff to meet Grade A
standards. To provide a- product that
can withstand remanufacturing, one
of the ,country's large preservers has
requested that a manufacturing grade
be incorporated into the U.S. Stand-
ards. As proposed herein; such a prod-
uct could be made. Suitable safeguards
are also proposed to prevent such

'Compliance with the provisions of these
standards shall not excuse failure to comply
with the provisions. of the Federa, Food,
Drug, and Cosmetic Act, or with applicable,
Stat& la'vs and regulations.

product from entering normal consum-
er channels.

It is also proposed to waive the
wholeness 6f fruit requirements for
preserves packaged in Individual serv-
ice packages 1 z ounce or smaller. The
small packages do not have the capac-
ity to hold any amount of whole or
nearly whole fruits.

The current standards for fruit pre-
serves require that preserves made
from apricots, cherries, gooseberries,
peaches, pineapples or strawberries
have substantial portions of whole or
nearly whole fruit In the finished
product. To meet this requirement it Is
necessary to use fruits before they
become fully ripened. Fully ripened
fruit, in most Instances, will partially
disintegrate during the cooking and
concentrating operation. It Is proposed
that the requirements for wholeness
of fruit in the finished product be re-
laxed to permit the use of riper, more
flavorful fruit. Macerated or pureed
fruit would not be permitted as a "raw
product" ingredient.

Descriptive terms in the grade desig-
nations, such as "U.S. Fancy," would
be eliminated In the final rule to coil-
form to consumer preference for a
single letter grade designation.

As proposed the following sections
would be changed to read:

§ 2852.1111 Identity.
"Fruit preserves or jams" means pre-

serves or jams as defined in the Defini-
tions and Standards of Identity for
Preserves, Jams (21 CFR 150.160)
issued pursuant to the Federal Food,
Drug, and Cosmetic Act. The solids
content of the finished fruit preserves
or jams shall be not less than 65 de-
grees Brix. No correction is made for
water-insoluble solids.

§ 2852.1114 Grades of ,fruit preserves or
jams.

(a) "U.S. Grade A" or "U.S, Grade A
for Manufacturing" Is the quality of
fruit preserves or jams that have a
good consistency; that have a good
color; that are practically free from
defects; that have a good flavor: and
that score not less than 85 points
when scored In accordance with the
scoring system outlined In this sub.
part; Provided That no fruit preserve
or jam shall be graded, inspected and/
or certified as a manufacturing grade
product unless it Is suitably designated
and/or labeled. Manufacturing grade
product shall not be packaged In con-
tainers smaller than the equivalent of
a number ten (No. 10) metal can (603 x
700).

§ 28252.1118 Consistency.
(a) General The factor of consisten-

cy refers to the extent of the dlsper-
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sion and size of the fruit or fruit parti-
cles throughout, and the gel-like prop-
erties of the product; Provided: That
any requirements for wholeness of
fruit are waived for products packaged
in one and one-half (1 ) ounce and
smaller containers; And further pro-
vided: That, fruit puree as a single
fruit ingredient may not be used.

(b) A classification. (1) Fruit pre-
serves or jams that have a good con-
sistency may be given a score of 17 to
20 ,points. "Good consistency" means
that the fruit or fruit particlds are dis-
persed uniformly throughout the
product; that the product has a tender
gel or may have no more than a very
slight tendency to flow, except that a
slightly less viscous consistency may
be present when the fruit is chiefly in
the form of whole or almost whole
units; and that in the following kinds
the product does not have a macerated
or pureed appearance, and is made
from whole or almost whole fruit as
indicated:

(i) Apricot. Halves or pieces or com-
binations thereof.

(ii) Cherry. Whole or almost whole
or pieces of pitted cherries or combina-
tions thereof.

(ill) Gooseberry. Whole or almost
whole berries or combinations thereof.

(iv) Peach (clingstone and freestone).
Slices or pieces or combinations there-
of.

(v)- Pineapple Crushed pieces or
small pieces or combinations thereof.

(vi) Strawberry. Whole or almost
whole berries or combinations thereof.

(2) Fruit preserves or jams for manu-
facturing that have a good consistency
may be given a score of 17 to 20 points.
"Good consistency" means that the
product meets all of the requirements
of (b)(1) of this section; Provided,
That the product may have a moder-
ate to very firm gel but may not be
rubbery.

(c) B classification. ***
(d) Substandard classification. Fruit

preserves or jams that fail to meet the
* requirements of paragraph (c) of this
section may be given a score of 0 to 13
points and shall not be graded above
'Substandard, regardless of the total
score for the product (this is a limiting
rule).

Done at Washington, D.C. on De-
cember 5, 1978.

Norr The Department of Agriculture has
determined that these regulations do not
have major economic consequences requir-
ing preparation of a Regulatory Analysis In
accordance with §-3 of Executive Order
12044 (March 24, 1978).

-* SYDiy J. BUTrL,
ActingAdministrator,

Food Safety and Quality Service.
[FR Doc. 78-34358 Filed 12-6-78; 8:45 anm]

[6450-01-M]
DEPARTMENT OF ENERGY

Economi Reguolry Administrallon

[10 CFR Pat 212]

[Docket No. ERA-R-7-3l

AMENDMENT TO ALLOW REFINERS TO ALLO-
CATE INCREASED COSTS TO GASOLNE QN
A GREATER THAN PRO RATA VOLUMETRIC
BASIS

AGENCY: Economic Regulatory Ad-
ministration, Department of Energy.

ACTION: Notice of Continuation of
Rulemaking.
SUMMARY: The Economic Regula-
tory Administration (ERA) of the De-
partment of Energy (DOE) hereby
gives notice that it will continue
beyond January 1, 1979 Its pending
rulemaking proceeding proposing to
permit refiners to allocate additional
increased costs to the price of gasoline.
Prior to adoption of a final rule in this
proceeding, ERA will complete the
pending environmental review of this
matter and consider any potential en-
vironmental impacts. In addition, ERA
will consider additional written com-
ments on the proposed regulation.
DATES: Written comments by Janu-
ary 12, 1979, 4:30 p.m.
ADDRESSES: All comments to Office
of Public Hearings Management, Eco-
nomic Regulatory Administration,
Room 2313, Docket No. ERA-R-77-3,
2000 M Street, NW., Washington, D.C.
20461
FOR FURTHER INFORMATION
CONTACT.

William-1. Webb (Office of Public
Information), Economic Regulatory
Administration, 2000 M Street, NW.,
Room B110, Washington, D.C. 20461,
202-634-2170.
Chuck Boehl (Office of Regulations
and Emergency Planning), Economic
Regulatory Administration, 2000 I
Street, NW., Room 2304, Washing-
ton, D.C. 20461, 202-254-7200.
Ben McRae (Office of General
Counsel), Department of- Energy,
12th and Pennsylvania Avenue, NW.,
Room 5134, Washington, D.C. 20461,
202-566-9565.

SUPPLEMENTARY INFORMATION:
I. Background
II. Continuation of Rulemakings
M. Comment Procedures

L BACKGROUND

On Optober 22, 1978, we Issued a
final rule (43 FR 50386, October 27,
1978), effective December. 1, 1978,
which would have permitted refiners
to allocate increased costs to gasoline
on a greater than pro rata volumetrc

basis. The operation of this rule is ex-
plained in detail In the preamble to
the final rule.. This final rule, along-with another
rule issued the same day regarding the
passthrough of rental and vapor recov-
ery system costs by retail dealers
(Docket No. ERA-R-77-15, 43 FIt
50662, October 30, 1978). were issued
notwithstanding that the Federal
Energy Regulatory Commission
(FERC) had not yet determined for
either proposed rule whether it may
signiflcantly affect a function within
Its jurisdiction. Section 404(a) of the
Department of Energy Organization
Act (Pub. L,. 95-91, "DOE Act") re-
quires that the FERC be given the op-
portunity to make such a determina-
tion on proposed rules before they are
Issued in final. These procedural omis-
sions were subsequently brought to
our attention, and accordingly, on No-
vember 24, 1978, we issued a notice to
suspend the December 1 effective date
of both final rules in order to permit
the FERC until December 20, 1978 to
make any determinations under sec-
tion 404(a) (43 FR 55744, November
29, 1978).

Concurrently with the issuance of
the November 24 notice, we notified
the FERC that It would have until De-
cember 20, 1978 to determine whether
the proposed rules might significantly
affect a function within Its jurisdiction
under sections 402 (aX1), (b) and (cJ(1)
of the DOE Act. The November 24
notice specified that if the FERC de-
termined by that date that either of
the proposed rules would not signifi-
cantly affect such a function, or if if
failed to make a determination by that
date, It was dur intention to make that
rule effective on January 1, 1979. On
the other hand, the notice specified
that if the FERC determined that
either rule might significantly affect a
function within its jurisdiction, we
would Immediately refer that pro-
posed rule to the FERC as prescribed
by section 404(a).

II. CONTzNuATiON Or RunuIGs

The purpose of this notice is to
inform the public that we no longer
intend to make the rule allowing refmi-
ers to allocate additional increased
costs to gasoline effective on January
1, 1979. Rather, we intend to continue
this rulemaking at least until the com-
pletion of a final environmental
Impact statement. A draft environ-
mental Impact statement on the dereg-
ulation of motor gasoline that also
considers In detail, as an alternative to
deregulation, the regulation at issue
here has already been issued by ERA
and is available for public comment
through January 5, 1979. (A notice set-
ting forth the procedures for obtain-
ing copies of and commenting on this
draft environmental impact statement
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as it applies to the rule at issue here
has also been issued today.) No final
decision with regard to this regulation
will be made until the-final environ-
mental impact 'statement- has been
published and cdnsidered.

In addition, prior to making a final
-decision on this regulation, we will
consider any written comments sub-
mitted to ERA. The October 22 notice
requested written comments',byFebru-
ary 15, 1979 on the final rule issued
then. In order to ,assure the receipt
and consideration of comments suffi-
ciently in advance of the earliest possi-
ble date ERA might make a final deci-
sion on this regulation, the comment
period previously announced ,in the
October 22 notice is hereby shortened
so as to end at 4:30 p.m. on Friday,
January 12, 1979.

We will try to, decide whether to
adopt a final rule and complete this
proceeding no later than February
1979. Before making that decision, we
will consider the final environmental
impact statement.

If we decide to adopt a final rule, we
will consider making such rule effec-
tive retroactive to December 1, 1978,

- the original scheduled effective date
of the regulation., This would be ac-
complished through an appropriate
adjustment to refiners' banked costs
to reflect the additional amount of
costs they would have been allowed to
pass through on gasoline if the rule
that is finally adopted had been effec-
tive on that date. We specifically
invite comments to address the retro-'
active effectiveness of any rule-adopt-
ed.

III. COMMNT PIO cizDURES
Comments on the rulemaking will be

received through January 12, 1979.
You should submit fifteen copies of
your comments to the addresses set
forth in the 'Addresses" section of
this notice. The docket number for
this rulemaking proceeding, ERA-R-
77-3, should appear on both the enve-
lope and each copy of the comments
submitted. All comments received by
DOE will be available for public in-
spection at the Office of Public Infor-
mation, Room B-110, 2000 M Street
NW., Washington. D.C., between, the
hours of 9:00 a.m. and 4:30 p.m.,
Monday through Friday.

Any information or data considered,
by you to be -confidential must be, so
identified and submitted in. writing,
one copy only, in accordance with the
procedures set forth in 10 CFR
205.9(f). Any material ,not adcompa-
nied by a statement of confidentiality
will be considered to be- nonconfiden-.
tial, We reserve the right to determine
the confidential status of .the inf~rina-
tion or data and, to. treat it according
to our determination. ,

PROPOSED RULES

Issued in Washington, D.C., Decem-
ber 5, 1978.

DAVID J. BARiNn,
Administrator, Economic
Regulatory Admihistration.

[FR Doc. 78-34410 Filed 12-6-78; 1:-31 pr

[6450-01-M]

[10 CFR Part 212]

[Docket No. ERA-R-77-3]

AMENDMENT TO THE MANDATORY PETRO-
LEUM PRICE REGULATIONS ALLOWING RE-
FINERS TO ALLOCATE ADDITIONAL IN-
CREASED COSTS TO MOTOR GASOLINE

Draft Environmental Impact Statement

AGENCY: Economic Regulatory Ad-
ministration, Department of Energy:

ACTION: " Notice of Availability of
Draft Environmental Iipact State-
ment and Public Hearing.

SUMMARY: The Economic Regula-
tory Administration (ERA) of the De-
partment of Energy (DOE) announces
the availability of a draft environmen-
tal impact statement (DEIS) on the
pending proposal to amend the Man-
datory Petroleum Price Regulations to
allow refiners to allocate increased
costs to gasoline on a greater than pro
rata volumetric basis. The DEIS on
this amendment is the same DEIS cur-
rently under review with. respect to
the deregulation of motor gasoline.
Written comments are invited and a
public hearing will be held with re-
spect to the DEIS.
DATES: Comments by, January 5,
1979, 4:30 p.m. Requests to. speak by
December 12,-1978, 4:30 p.m. Hearing
date: December 19, 1978, 9:30 a.m.
ADDRESS: Send comments and re-
quests to speak to: Department of
Energy, Public Hearing Management,
Room 2313, Docket Nos. ERA-R-77-3
and ERA-R-77-7, 2000 M Street NW.,
Washington, D.C. 20461.
HEARING LOCATION: Room 2105,
2000 M Street NW.; Washington, D.C.
20461.
FOR F.URTHER INFORMATION
CONTACT:

William E. Ckldwell (Office of Regu-
lations and Emergency Planning),
Economic Regulatory Administra-
tion, Department of Energy, 2000 IV
Street NW., Room 2304, Washing-
ton, D.C. 20461, (202) 254-8034.

William L. Webb (Office of Public
Information),, Department , of
Energy, 2000 M Street NW., Room
B-110, Washington, D.C. 20461, (202)
634-2170.
Carol M. Borgstrom (Division of
NEPA Affairs),~' Department- of-
Energy, . 12th and Pennsylvania.

Avenue NW., Washington, D.C,
20461, (202) 26679760.
J. Thomas Wolfe (Office of General
Counsel), Department of Energy, 20'
Massachusetts Avenue NW., Room,
8217, Washington, D.C. 20461, (202)
376-4266. 1 '

SUPPLEMENTARY INFORMATION:

I, Discussion,
IL- Notice of Availability
III. Comment Procedures

I. DIscussION"

On November 17, 1978, DOE an-
nounced the availability of a DEIS
that addresses-the environmental and
other consequences that may result
from the proposed action of deregula-
tion of motor gasoline. (43 FR 54125,
November 20, 1978). Also fully consid-
ered In the DEIS, as an alternative to
deregulation of motor gasoline, were
regulations the principal effect of
which was to permit refiners to allo-
cate additional increased costs to the
price of gasoline. (See 43 FR 50386,
October 27, 1978.) This alternative is,
referred to in the DEIS as the "gaso-
line tilt" alternative. The DEIS ana-
lyzes the effects of the implenenta-
tion *of the gasoline tilt alternative
separately from the case In which it Is
not implemented (described In the
DEIS as the "no action" alternative).

In the DEIS (page 11-5), we ptated
that the, final gasoline tilt rules had
been adopted and were scheduled to
go into effect on December 1, 1978,
However, in a notice issued November
24, 1978, the December 1, 1978 effec-.
tive date of these rules was in, effect
postponed until January 1, 1979 to
allow the Federal Energy Regulatory
Commission time to determine, pursu-
ant to section 404(a) of the DOE Orga-
nization Act, Pub. L. 95-91, whether
the proposals. may significantly affect
a function within Its jurisdiction (see
43 FR 55744, November 29, 1978). In a
separate notice issued today, ERA fur.
ther continued that aspect of the gaso-
line tilt alternatively permitting refin-
ers to allocate additional increase costs
fo gasoline at least until an approprl
ate review, pursuant to the procedures
set forth in the National Environmen-
tal Policy Act and 10 C.F.R. Part 208,
of- the potential environmental im-
pacts of the proposed rule is complet-
ed. This environmental review will be
accomplished in the same environmen-
tal impact statement process that has
already been instituted for motor gas-
oline deregulation and which also
fully considers the potential Impacts
of the gasoline tilt regulation as an al-
ternative.

Comments on the DEIS as It-relates
to both. gasoline deregulation and the
gasoline tilt regulation will be accept.
ed" through January 5, 1979, which Is
the date that has already been duly

FEDERAL REGISTER, VOL 43, NO. 237-FRIDAY, DECEMBER 8, 1978



established as the close of the com-
ment period as it relates to gasoline
deregulation. This abbreviated com-
ment period on the DEIS as it relates
to the gasoline tilt rule should not
prejudice public review of the DEIS as
it relates to this rule, since the DEIS
has been available since November 20,
1978, and is not. being revised in any
respect. The Environmental Protec-
tion Agency has been consulted and
agrees that a January 5, 1979 close to
the public comment period for all pur-
poses is appropriate.

II. AvAInABmITy OF DEIS

You may obtain copies of the DEIS
from ERA's Office of Public Informa-
tion, Room B-110, 2000 M Street, NW.,
Washington, D.C. 20461, between the
hours of 8:00 a.m. and 4:30 p.m.,

'Monday through Friday, except Fed-
eral holidays. In addition, copies are
available for public review in the DOE
Freedom of Information Reading
Room, GA-152, Forrestal Building,
1000 Independence Avenue. SW.,
Washington, D.C. 20585.

III. HEARING AND COmENT PROCEDURES

DOE will hold a hearing on the
DEIS at 9:30 a.m. on December 19,
1978 in Room 2105, 2000 M Street,
NW., Washington,, D.C. 20461. Any
person who has an interest in this pro-
ceeding, or who is a representative of a
group or class of persons that has an
interest in this proceeding,' may make
a written request for an -opportunity
to make an oral presentation. Your re-
quest should be directed to Public
Hearing Mapagement, Docket Nos.
ERA-R-77-3 and ERA-R-77-7, Room
2313, 2000 M StreetCNW., Washing-
ton, D.C. 20461, and must be received
before 4:30 pn. on December 12, 1978.
You may hand-deliver your request
between the hours of 8:00 am. and
4:30 p.m., Monday through Friday.
Label your request both on the docu-
ment and on the envelope "Draft EIS
on Deregulation of Motor Gasoline."

In your request, you should give a
concise summary of the proposed oral
presentation and a phone, number
where we may contact you through
December 18, 1978. If you are selected
to be hpard, we. will notify you before
4:30 'p.m., local time, December 15,
1978. You must submit 100 copies of
your statement to Public Hearing
Management, at the address indicated
above, before 4:30 p.m. on December
18, 1978.

We reserve the right to select the
persons to be heard at the public hear-
ing, to schedule their respective pre-
sentations and to establish the proce-
dures governing the conduct of the
hearing. We may limit the length of
each presentation, based (n the
number of persons requesting to be
heard.
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We will designate a DOE official to
preside at the hearing. This will not be
a judicial-type hearing. Questions may
be asked only by those conducting the
hearing. At the conclusion of all initial
oral statements, each person who had
made an oral statement will be given
the opportunity, If he or she so de-
sires, to make a rebuttal statement.
Rebuttal statements will be given In'
the order in which the initial state-
ments were made and will be subject
to time limitations.

In advance of the hearing you may
submit to Public Hearing Manage-
ment, at the address indicated above,
questions to be asked by the presiding
officer of any person making a state-
ment at the hearing. If you decide at
the hearing that you wish to ask a
question, you may submit It in writing
to the presiding officer. He or she will
determine whether the question is rel-
evant and whether the time limita-
tions permit it to be presented for
answer..

The presiding officer will announce
any further procedural rules needed
for the proper conduct of the hearing.

We will have a transcript of the
hearing made, and we will retain the
entire record of the hearing, Including
the transcript, and make it available
for inspection at the Office of Public
Information, Economic Regulatory
Administration, Room B-11O. 2000 M
Street, NW., Washington, D.C. be-
tween the hours of 8:00 am. and 4:30
p.m., Monday through Friday. You
may purchase a copy of the transcript
from the reporter.

We also invite you to submit written
comments on the DEIS. You should
submit your comments to Public Hear-
ing Management, Docket Nos. ERA-R-
77-3 and ERA-R-77-7, Room 2313,
2000 M Street, NW., Washington, D.C.
20461. You should Identify your com-
ments on the outside envelope and on
each document with the docket num-
bers and the designation "DEIS on the
Gasoline Deregulation and Tilt Pro-
posals." You should submit thirty
cgpies. We will consider all comments
received by January 5, 1979, and all
relevant information before taking
further action on this DEIS.

Any information or data you submit
pursuant to the above procedures and
which you consider to be confidential
must be so Identified and submitted in
one copy only. We reserve the right to
determine the confidential status of
the information or data and to treat It
according to our determination.

57611

Issued In Washington, D.C., Decem-
ber 5, 1978.

DouaAs G. ROBINSON.
.Assistant Administrator, Regula-

tions & Emergency Planning,
Economic Regulatory Admin-
istration.

FR Doe. 78-34411 Filed 12-6-78: 1:31 pm]

[8025-O1-M]
SMALL BUSINESS ADMINISTRATION

113 CFR Part 1211

SMALL BUSINESS SIZE STANDARDS

Advanced Notice of Proposed Rulemaking to
Establish a Size Slandard for a Small Coal
Mining Firm for Purposes of Small Bus~ness
Set-Aside Leases on Federal Coal Land

AGENCY: Small Business Administra-
Uon.
ACTION:- Advanced Notice of Pro-
posed Rulemaking.
SUMMARY: This rule will define the
maximum allowable firm size for bid-
ders to be eligible as small businesses
In a program which will set aside cer-
tain tracts of Government-owned coal
land for exclusive bidding by small
business. To determine this maximum
allowable size or size standard, the
SBA is first offering a range of consid-
eration of from 50 to 250 employees
per firm, for public comment. After
comments are reviewed, a size stand-
ard (number of employees per firm)
from within this range will be selected
and later used by the Department of
the Interior to determine which firms
qualify as small to bid on set-aside
leases of Government coal land.

DATE: Written comments must be
submitted by January 8,1979.
ADDRESS ALL COMMENTS TO:
Kaleel C. Skeirik, Director, Size
Standards Division, Small Business
Administration, 1441 L Street NW..
Washington, D.C. 20416.

FOR FURTHER INFORMATION
CONTACT.

Harvey D. Bronstein, 202-653-6373.
SUPPLEMENTARY INFORMATION:
The Federal Coal Leasing Amendment
Act of 1975 (Pub. L. 94-377) authorizes
the Secretary of the Interior to divide
lands subject to the Mineral Leasing
Act of 1920 into tracts to be leased for
coal mining. The Interior Department
has indicated to SBA that they will
make allowances for set-asides for
small business in their planning to im-
plement this Act. Most of the land to
be leased is in the West, specifically, in
Montana, North Dakota, Wyoming,
Colorado, New Mexico, Utah, and
Oklahoma. Such a set-aside program
would speak to concerns in Congress
and the public of what many see as
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the increased concentration of owner-
ship of energy production, and would-.
also further the goal of the SBA to

'foster. the competitive viability of
small business.

The SBA has been engaged for sev-
eral years in a program of small busi-
ness set-asides for sales of Govern-
ment timber with the U.S. Depart-
ment of Agriculture's Forestry Serv-
ice. A program of set-asides for coal
leasing on Federal land and mineral,
rights might be patterned after the
timber sales program (see 13 CPR
121.3-9). For these reasons, the SBA is
interested in setting a size standard
for a small coal mining company. A
size standard is the basic criterion to
decide whether a firm is a small busi-
ness. Such a standard would establish
a firm's eligibility for participation in
any Federal coal leasing set-asides for
small business.

There are several factors involved in
addressing the question "at what size
is a coal mining firm small" First, a
firm is small only within the context
of the industry in which it operates.
According to the nlost 'recent Census
Bureau data in 1972, most coal mining
firms had fewer than 10 employees
and $200,000 annual revenues. Average
firm size was 65 employees and $3.5
million in annual revenues.

Since the size standard is to be used
mainly within the context of western
coal mining, it should take into ac-
count the characteristics of coal
mining in this part of the county. The
Census Bureau data are for the coun-
try as a whole and are more repre-
sentative of the eastern (largely un-
derground) mines. While it is difficult-
to make generalizations about an in-
dustry as large and varied as coal
mining, western mines tend to be
larger in area and output than eastern
mines and are more likely to use sur-
face mining techniques. Western coal
is bituminous and typically of a lower
grade and value than eastern coal. It is
5ften used to supply electric generat-
ing plants and. is transported to the
plants on special unit coal trains.
Long-term contracts for 20 years or
more between producers and electric
generating companies are not uncom-
mon.

The size of the mining operation and
the economies of scale are determined
by many factors, including the geology
of the area, configuration of' the coal
deposit, mining technique, method of
transport, distance to market, and
type of coal. The size of mining oper-
ation that can be carried out in turn,
can-depend on the size of the firm
which is able to exploit a given depos-
it. For these reasons, there are not
very many small firms engaged in coal
mining in the West. We examined the
1975 Coal Mine Directory by Keystone
for Montana, Wyoming, North

PROPOSED RULES

Dakota, and Colorado and found only
a few firms engaged in coal mining
that were not obviously large. In a
way, since there are very few small
firms now, the set-aside of coal leases
could help start a new-segment of the
industryr composed of small western
coal oderators. Of course , the ability
,of small firms to carry out coal mining
will depend upon their securing coal
leases and their ability to compete
with other coal mining firms in selling
the coal.

Normally, small business size stand-'
a'rds are based on the distribution by
size of firms in a particular industry.
Because this industry, which is basi-
cally located in two geographic areas
(the older established mines in the
East and the new and developing
mines in the West), and with only a
-few small coal mining firms currently
located in the West, a different proce-
dure will be used in determining the
size standard for coal mining.

Instead of the conventional method,
we propose to offer; for public consid-
eration, a fange within which a size
standard will be selected. This range is
from 50 to 250 employees for the
owning firm (not the mine) including
its affiliates. Further, the, firm must
be independently owned and operated
and not dominant in its field of oper-
ation.

The lower end of this 'range was
chosen to represent the minimum size
firm that might be capable of exploit-
ing a sizeable coal deposit. Based on
1975 productivity data for western coal
mining, 50 production employees at a
single mine could produce about sever-
al hundred-thousand tons and several
million dollars in annual sales on the
average. This amount is comparable to
the average coal-mining firm size in
1972 (see above).

The upper level could be representa-
tive of a firm, if totally engaged in
western, mining, producing perhaps 5
million tons annually and about $50
million in sales. At this size the firm
would still be producing much less
than 1 percent of annual U.S. coal
output. This size standard would place
this hypothetical firm: well below the
ranks of the largest coal producers
and, thus, even at this level, might
still be considered small.

The size standard will be selected oil
the basis of the public comment re-
ceived and further analysis or infor-
mation provided. SBA will then pub-
lish a specific size standard In the FED-
ERAL REGiSTER as a proposed rule.
After a second comment period, the
actual size standard will be published
as a final rule inthe P mzAL REGISTER
after the SBA reviews the response to
this proposed rule. It will then be in-
corporated in 13 CFR 121.3-9, SBA.
Rules and Regulations, and actually

be applied by the Interior Department
in their coal leasing program.

Dated: November 29, 1978.
A. VERNON WEAvER.

Administrator.
[FR Doc. 78-34371 Filed 12-7-78; 8:45 am]

[1505-01-C]-

FEDERAL TRADE COMMISSION

[16 CFR Part 440]

HEARING AID INDUSTRY

Publication of Staff Report on Proposed Trade
Regulation Rule

Correction

In FR Doe. 78-32597, appearing on
page 54103 in the issue for Monday,
November 20, 1978, -make the follow-
ing corrections:

(1) In the "SUMMARY" paragraph,
in the fourth line, the word "summa-
rized" should be "summarizes".

(2) In the "SUMMARY" paragraph,
in the 11th line, "No. 215.44" should
be "No. 215-44".

(3) In the middle column, in the first
complete paragraph, In the 8th line,
"commned" should be "commended".

[8010-01-M]
SECURITIES AND EXCHANGE

COMMISSION

[17 CFR Parts 210, 2111

.[Release Nos. 33-6000, 34-15358. 35-20791,
IC-10495; File No. S7-764]

PRESENTATION IN FINANCIAL STATEMENTS
OF PREFERRED STOCKS SUBJECT TO MAN-.
DATORY REDEMPTION REQUIREMENTS OR
WHOSE REDEMPTION IS OUTSIDE CONTROL
OF ISSUER, PREFERRED STOCKS WHICH ARE
NOT REDEEMABLE OR ARE REDEEMABLE
SOLELY AT THE OPTION OF ISSUER, AND
COMMON STOCKS

Proposed Rules

AGENCY: Securities and Exchanige
Commission.
ACTION: Proposed rules.
SUMMARY: The Commission pro-
poses to amend Regulation, S-X to re-
quire that the amounts applicable to
the following three general classes of
securities be presented separately in
balance sheets filed with the Commis-
sion (with no combined total being
shown for these three classes and not
under the general heading of stock-
holders' equity): (i) Preferred stocks
subject to mandatory redemption re-
quirements or whose redemption is
outside the control of the Issuer; (11)
preferred stocks which are not re-
deemable or are redeemable solely at
the option of the issuer; and (Ii1)
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common stocks. The proposed amend-
ments would also require that certain
disclosures concerning preferred
stocks subject to mandatory redemp-
tion requirements or- whose redemp-
tion is outside the control of the issuer
be included in financial statements.
The Commission believes that there is
a significant difference in the nature
of these three types of securities and,
further, that it is necessary to high-
light the future cash obligations at-
tached to preferred stocks subject to
mandatory redemption requirements
or whose redemption is outside the
control of the issuer in a manner
which indicates that they are not part
of the permanent capitalization of a
company. It is expected that the pro-
posed rules will result in the presenta-
tion to financial statement users of
more useful information concerning a
company's capital structure.

DATE: Comments should be submit-
ted on or before February 28, 1979.
ADDRESSES: Comments should be
submitted in triplicate to George A.
Fitzsimmons, Secretary, Securities and
Exchange Commission, 500 North
Capitol Street, Washington, D.C.
20549. All comments will be available
for public inspection at the Commis-
sion's Public Reference Room, Room
6101, 1100 L Street NW., Washington,
D.C. (File No. S7-764).
FOR FURTHER INFORMATION
CONTACT.

Steven J. Golub or Edmund Coulson.
Office of the Chief Accountant, Se-
curites and Exchange Commission.
500 North Captiol Street, Washing-
ton, D.C. 20549 (202-472-3782).

SUPPLEMENTARY INFORMATION:
Companies have evolved into complex
entities and the methods used to fi-
nance their activities have evolved
similarly. Companies today finance
their activities using a variety of debt
and equity securities. The Commission
has noted the increasing use of com-
plex securities-some, such as pre-
ferred stocks subject to mandatory re-
demption requirements or whose re-
demption is outside -the control of the
issuer (hereinafter referred to as "re-
deemable preferred stock"), having
overlaping debt and equity character-
istics. The Commission believes that
the complexities of corporate financ-
ing activities increase the need for fi-
nancial reporting to reflect fairly the
status of the various classes of inves-
tors and 'creditors and their present
and potential claims-on future cash
flows. Developments- in financial re-
porting for the various classes of secu-
rities appear to have not kept pace
with the increasing complexities of
corporate financing activities. Tradi-
tional financial statements may not
provide the most meaningful informa-"

tion to financial statement users who
wish to understand and appraise readi-
ly the rights and potential claims upon
future cash flows of holders of the
various classes of securities that are
issued by registrants, including re-
deemable preferred stocks and pre-
ferred stocks which are not redeem-
able oi are redeemable solely at the
option of the issuer (hereinafter re-
ferred to as "non-redeemable pre-
ferred stock).

Although the use of redeemable pre-
ferred stock as a corporate financig
vehicle is not new, there appears to
have been a significant increase in fi-
nancing activity involving this type of
security in recent years. In addition,
there appears currently to be a sub-
stantial increase In merger activity In-
volving the use of redeemable pre-
ferred stock.

Although the Commission expects
that these financial reporting matters
will ultimately be addressed by the Fi-
nancial Accounting Standards Board
("FASB") in connection with Its con-
ceptual framework project, it believes
that there Is an immediate need for
certain interim refinements concern-
Ing presentation In financial state-
ments of amounts applicable to pre-
ferred and common stocks. The pro-
posed amendments being published
for comment deal with the presenta-
tion of redeemable and non-redeem-
able preferred stocks and common
stocks in financial statements as an In-
terim measure and are designed to
provide sufficient disclosure concern-
ing these securities consistent with the
Commission's responsibilities.

In p'articular, the proposed amend-
ments to Regulation S-X. (17 CFR
Part 210) would require that amounts
attributable to redeemable preferred
stocks, non-redeemable preferred
stocks and common stocks be reported
separately. The Commission is not at-
tempting in this release to conceptual-
ize the differences between redeem-
able and non-redeemable preferred
stocks and common stocks. These dis-
tinctions are ones which the Commis-
sion expects the FASB to address. The
proposed rules would revise the pre-
sent reporting practice of presenting a
total stockholders' equity amount,
consisting of amounts attributable to
various separate classes of capital
stock, through the substitution of an
approach designed to focus the atten-
tion of the financial statement user on
each of the major classes of capital
stock, thus allowing users to evaluate
a company's captial structure in a

-more meaningful way. The proposal
for a revised balance sheet presenta-
tion is intended to emphasize common
stockholders' equity and the extent to
which a company uses redeemable and
non-redeemable preferred stocks to fi-
nance Its operations.

The proposed rules are intended to
highlight the future Lash obligations
attached to redeemable preferred
stock through appropriate balance
sheet presentation and relevant disclo-
sures. They do not attempt to deal
with the conceptual question of
whether such a security is a liability.
Further, the proposed rules do not at-
tempt to deal with the income state-
ment treatment of payments to hold-
ers of such a security or with any re-
lated income statement matters, in-
cluding accounting for its extinguish-
ment. The Commission is cognizant of
these conceptual problems in deter-
mining the appropriate accounting for
and reporting of redeemable preferred
stock and believes that these matters
can best be addressed by the FASB.
For the present, the proposed amend-
ments would require that amounts ap-
plicable to redeemable preferred stock
be presented in financial statements as
a separate Item-and not be combined
with amounts representing permanent
equity investments. The Commison
believes that this would highlight that
the required redemption of a redeem-
able preferred stock will necessitate
future cash payments and, according-
ly, that amounts attributable to such
stock are not part of the permanent
capital of a company.

The Commission in Its "Report to
Congress on the Accounting Profes-
sion and the Commission's Oversight
Role" I stated Its belief that the initia-
tive for establishing and improving ac-
counting standards belongs in the pri-
vate sector, subject to Commison
oversight. Further, the Commion in
that Report supported the efforts of
the FASB to establish a conceptual
framework for financial accounting
and reporting. The Commission reaf-
firms Its support for the FASB's con-
ceptual framework project. This proj-
ect should help to improve the finan-
cial accounting and reporting system
in general and, in particular, by defin-
ing the elements of financial state-
ments, It should help to address issues
such as the most appropriate balance
sheet classification of redeemable pre-
ferred stocks.

Definitions. The following defini-
tions apply to the terms listed below
as they are used in this release (these
definitions are incorporated in the
proposed amendments to Regulation
S-X (17 CFR Part 210) and the Com-
mission specifically requests comments
on the proposed definitions):

PWeferred'Stocks Subject to Mandatory Re-
demptfon Requirements or Whose Redemp-

'Securities and Exchange CommLssion
Report to Congress on the Accounting Pro-
fesslon and the Commission's Oversight
Role, prepared for the Subcommittee on
Governmental Efficiency and the District of
Columbia of the Committee on Governmen-
tal Affairs of the United States Senate, July
1978.
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tion Is Outside the Control of the Issuer (or
"Redeemable Preferred Stock" as referred
to in. the textual portion of this release).
The term "preferred stocks subject to man-
datory redemption requirements or whose
redemption is outside the control of the
issuer" means any preferred stock or similar
security which (I) the issuer undertakes to
redeem at a fixed or determinable price on a
fixed or determinable date or dates, wheth-
er by operation of a sinking fund or other-
wise; (i) is redeemable at the option of the
holder; or (iii) has conditions for redemp-
tion which are not solely within the control
of the issuer, such as stocks which must be
redeemed out of future earnings. Preferred-
stock which is redeemable solely at the
option of the issuer is not to be included in
"preferred stocks subject to mandatory re-
demption requirqments or whose redemp-
tion is outside the control of the issuer"
unless it meets one or more of the above cri-
terla.2 

-
Preferred Stocks W7Lich Are Not Redeem-

able or Are Redeemable Solely at the Option
of the Issuer (or "non-redeemable preferred
stock" as referred to in the textual portion
of this release). The term "preferred stocks
which are not redeemable or are redeemable
solely at the option of the issuer" means
any preferred stock or similar security
which does not meet the criteria for classifi-
cation as a "preferred stock subject to man-
datory redemption requirements or whose
redemption is outside -the control of the
Issuer."

BACKGROUND

GENERAL

,Preferred stock is generally referred
to in current financial literature as a
class of capital stock that has certain
preferences or privileges over those of
common stock. Preferred stock has
been in use for approximately 150
years and, since its early days, has
become a major source of financing
for corporations, with varying periods
of popularity. Preferred stock has de-
veloped intp a security with a wide
range of attributes. Preferred stock
may be accorded preference in divi-
dends, in liquidation, or in other mat-
ters. Preferred stock may also be con-
vertible into common stock and be re-
deemable, and in certain cases, may
entitle the holder to participate in
dividends and voting rights with
common shareholders.

Common stock is generally referred
to as the residual ownership'in a cor-
poration whose right to share in the
distribution of earnings ranks .behind
all prior claims of creditors and pre-
ferred shareholders.

hEDEEMABLE PREFERRED STOCK

The use of redeemable preferred
stock as a corporate financing vehicle

'Under the proposed definition, preferred
stocks which meet one or more of the above
criteria would be classified as "preferred
stocks subject to mandatory redemption re-
quirements or whose redemption is outside
the control of the issuer" regardless of their
other attributes such as voting rights, divi-
dend rights or conversion features.

is not new. However, there appears to
have been a significant increase in fi-
nancing activity involving this type of
security in recent years. For some
companies; amounts applicable to re-
deehnable preferred stock represent a
substantial portion of their total cap-
italization. Redeemable preferred
stocks are being issued by a wide vari-
ety of companies in merger transac-
tions, exchange offers of redeemable
preferred stock for debentures, and in
sales to the public or" in private place-
ments. Some redeemable preferred
stocks have relatively short redemp-
tion periods and some issues have
terms which call for redemption prior
to maturity of major portions of a
company's long-term debt. Many com-
panies issuing redeemable preferred
stock are highly leveraged.

Generally accepted accounting prin-
ciples currently do not distinguish be-
tween redeemable preferred stock and
any other class of capital stock for bal-
ance sheet reporting purposes. Many
companies have reported each class of
capital stock at its par or stated value
with amounts paid in excess of par or
stated value carries in a separate cap-
tion, without distinguishing between.
amounts contributed by any particular
class of stock.

In many cases the amount at whici
redeemable preferred stock is required
to be redeemed is substantially greater
than its par or stated value, and, in
some cases, is greater than the total
amount paid in by investors for the
stock (i.e., a redemption premium).
The redemption features of redeem-
able preferred stock have been dis-
closed in a variety of ways, usually in
the footnotes to financial statements.

The disclosure requirements applica-
ble to redeemable preferred stock
under generally accepted accounting
principles are set forth in Accounting
Principles Board Opinion No. 10, "Om-
nibus Opinion;" (December 1966)
(paragraph 11) which states that fi-
nancial statements - should disclose,
either on the 'face of the balance
sheet, or in notes pertaining thereto,
the aggregate or per share amounts at
which preferred shares may be called
or are subject to redemption through
sinking fund operations or otherwise,
and Accounting Principles Board
Opinion No. 15 "Earnings per Share"
(May 1969) (paragraph 19) which indi-
cates that "financial statements
should include a description * * * to ex-
plain the pertinent rights and privi-
leges of the various securities out-
standing. Examples of information
which should be disclosed are dividend -
and liquidation preferences, partici-
pating rights, call prices and dates,
conversion or exercise prices or rates
and pertinent dates, sinking fund re-
quirements, unusual voting rights,
etc." (emphasis added)

The FASB in recent statements of fi-
nancial accounting standards has al-
luded to a distinction between redeem.
able preferred stocks and non-redeem-
able preferred stocks. Statement of Fi-
nancial Accounting Standards No. 12,
"Accounting for Certain Marketable
Securities," (December 1975) specifi-
cally excludes "preferred stock that by
its terms either must be redeemed by
the issuing enterprise or Is redeemable
at the option of the Investor" from the
definition of "equity security" (para-
graph 7a). Statement of Financial Ac-
counting Standards No. 8, "Accounting
for the Translation of Foreign Curren-
cy Transactions and Foreign Currency
Financial Statements," (October 1975)
also alludes to a distinction between
redeemable preferred stocks and non-
redeemable preferred stocks when dis.
cussing the rates used to translate cer-
tain balance sheet accounts In foreign
currency financial statements incorpo-
rated in the financial statements of a
reporting enterprise by consolidation,
combination, or the eqiity method of
accounting. Paragraph 44 states: "pre-
ferred stock that is essentially a per.
manent stockholder Investment shall
be translated in the same manner as
common stock, that is, at historical
rates, however, if preferred stock * * °

is carried * * * at its liquidation or re-
demption price, and liejuldation or re-
demption is either required or immi-
nent, that prefered stock shall be
translated at the current rate."

Accounting Principles Board Opin-
ion No., 16, "Accounting for Business
Combirjations," (August 1970) also al,
ludes to the difference between re-
deemable and non-redeemable - pre-
ferred stock when discussing how to
determine the cost of an acquired com-
pany. Paragraph 73 states: "The dis-
tinctive attributes of preferred stocks
make some issues similar to a debt se-
curity while others possess common
stock characteristics, with many gra-
dations between the extremes. Deter-
mining cost of an acquired company
may be affected by those characteris-
tics. For example, the fair value of a
nonvoting, nonconvertible preferred
stock which lacks characteristics of
common stock may be determined by
comparing the specified dividend and
redemption terms with comparable se-
curities and by assessing market fac-
tors. Thus although the principle of
recording the fair value of considera-
tion received for stock Issued applies
to all equity securities, senior as well
as common stock, the cost of a compa-
ny acquired by Issuing senior equity
securities may bQ determined in prac-
tice on the same basis as for debt secu-
rities."

The above references to redeemable
preferred stock demonstrate that such
stock is considered to be substantively

--different from other classes of capital
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stock. Redeemable preferred stock is,
from an economic viewpoint, substan-
tially different than capital stock that
is not redeemable. A corporation that
issues a redeemable preferred stock
enters into a commitment to use
future corporate resources to redeem
the issue. While a non-redeemable pre-
ferred stock may also be retired, the
decision to retire it is solely within the
control of the issuer.

Present reporting of redeemable pre-
ferred stock may not appropriately re-
flect the dffect of such a security on*
prospective cash flows. Unlike a holder
of common stock or non-redeemable
preferred stock, the holder of redeem-
able preferred stock has a claim
against prospective cash flows. To the
extent that a corporation is required
to use cash resources to redeem an
issue of redeemable' preferred stock,
such resources will not be available for
other discretionary purposes such as

-capital improvements or increasing
cash dividends on common stock
which would be favorable to common
stockholders. The Commission believes
that financial statements will present
more useful and meaningful informa-
tion if they clearly reflect the unique
status of redeemable preferred stock
apart from equity securities represent-
ing permanent capital investments.

SPECIFIC PROPOSALS

A. AM=NMENT OF RULES

The Commission proposes to amend
the financial statement requirements
in Regulation S-X (17 CFR Part 210)
to require that amounts applicable to
redeemable preferred stock, non-re-
deemable preferred stock, and
common stock be presented separately
in balance sheets filed with the Com-
mission. These three amounts would
not be presented under a stockholders'
equity caption and would not be to-
taled. These revisions would be accom-
plished by amending the following
rules pertaining to the balance sheet:

-Article 5, "Commercial and Industrial
Companies." Rule 5-02 (17 CFR 210.5-
02.38, .39, .40 and .41)

-Article 7, "insurance Companies Other
Than Life Insurance Companies," Rule 7-
03 (17 CFR 210.7-03.19, .20, .21 and .22)

-Article 7a, "'Life Insurance Companies,"
Rule 7a-03 (17 CFR 210.7a-03.21, .22, .23
and .24)

-Article 9, "Bank Holding Companies and
Banks," Rule 9-02 (as amended by Release
No. 33-5973) (17 CFR 210.9-02.19, .20, .21
and .22)

Also, Rules 5-04, 7-06, 7a-06 and 9-05
(17 CFR 210.5-04, .7-06, .7a:-06 and .9-
05) "What Schedules are To Be Filed"
would be amended to the extent that
they relate to the schedule called for
by Rule 12-14 of Regulation S-X,
"Capital Shares" (17 CFR 210.12-14).
The effect of these amendments would

PROPOSED RULES

be to refer to the revised captions In
the balance sheet.

The current rules in Regulation S-X
include disclosure requirements for
"capital shares" and "other stockhold-
ers' equity" and, except for Article 9
(17 CFR 210.9-02.21), do not call for
the presentation of an amount for
total stockholders' equity.

Under the revised rules each of the
three classes of securities would be
presented in the balance sheet as sepa-
rate amounts with no combined total
for these three classes and not under
the general heading of stockholders'
equity.

Redeemable Preferred Stock-Regis-
trants would be required to include in
a referenced footnote a general de-
scription of each Issue of redeemable
preferred stock, Including Its redemp-
tion terms and other significant fea-
tures. Disclosure would be required as
to the combined aggregate amounts of
expected redemption requirements for
all issues each year for the five years
following the date of the latest bal-
ance sheet, with separate Identifica-
tion of those covered by sinking funds,
straight redemption, redeemable out
of future earnings and those that are
redeemable at the option of the
holder. This disclosure requirement
would be similar t
Rule -5-02.29(aX6
02.29(a)(6)) of Reg
to long-term debt.

Non-Redeemable
The disclosure req
generally unchan
practice. The Co
that the distinctiv
preferred stock
issues similar to
further, there ma
stock -Issues (e.g.
which have some
preferred stock.
would expect regi
ment in determin
classification of t
and to disclose th
determinations.

Common Stock
and disclosure req
generally unchan
practice.

* .

In addition to
sheet revisions, ce
ng rules in Regul

amended as follow

-Article 11, "Cont
Other Stockholde
210.11-01) would

-that these staten
changes in commo
Changes in amount
able and non-redei
would be disclosed
ments, footnotes,
ment,
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--Article 3. "Rules of General Applica-
ton"-Rule 3-16(f) "General Notes to Fi-
nanclal Statements"--Preferred Shares"
(17 CFR 210.3-161)) would apply to all
preferred shares, whether redeemable or
not. Additional disclosure requirements
for redeemable preferred stock are pro-
pozed under § 210.5-02.38.

B. EFFECTIVE DATE

The Commission proposes that these
amendments be effective for financial
statements included in filings with the
Commission for fiscal periods ending
on or after June 29, 1979. Financial
statements for fiscal periods ending
prior to June 29, 1979 which are in-
cluded for comparative purposes
would be reclassified to conform to the
current period's presentation.

The Commission believes that regis-
trants should have available sufficient
data with which to make the proposed
reclassification. However, the Commis-
sion specifically requests comments on
any Implementation problems which
should be considered.

Further, the Commission strongly
encourages early use of the proposed
rules by companies with material
amounts of redeemable preferred
stock.

C. OTBER MATTERS

o that caued for in The Commission does not believe
) (17 CFR 210.5- the proposed rules should cause prob-
ulation S-X relating lems with existing loan indentures or

other agreements. The Commison
Preferred Stock-- believes that creditors should already

Luirements would be be aware of and have taken into con-
iged from present sideratlon the components of a compa-

nission Is aware ny's capital structure. The Commis-
e attributes of some sion specifically invites comments in
Issues make those this regard.
common stock, and As previously noted, these proposals
y be some common do not attempt to deal with the ques-
two-class common) tion of whether redeemable preferred

characteristics of stock should be presented as a liability
The Commission or as part of equity capital. Thus, the

strants to use Judg- Commission does not propose to pub-
ing the appropriate lish'for comment amendments to re-
hese types of stock quire that where certain ratios or
ie reasons for their other data Involving amounts attribut-

able to stockholders' equity are re-
-The presentation quired (such as Item VI of Guides 3
iuirements would be and 61 of the Guides for Preparation
iged from present and Filing of Reports and Registration

Statements under the Securities Act
of 1933 and the Securities Exchange

* * • Act of 1934, "Statistical Disclosure by
Bank Holding Companies-Return on

the above balance Equity and Assets"), or are optionally
rtan other account- presented in filings with the Commis-
lation S-X would be slon. they be calculated using only
s: amounts applicable to capital stock

ent of Statements of other than redeemable preferred
rs' Equity." (17 CFR stocks. However, where such ratios or
be revised to provide other data are presented, the Commis-
ments apply only to sion believes that the basis of calcula-
a stockholders' equity. tion should be clearly disclosed and if
ts applicable to redeem-
emable preferred stock material amounts of redeemable pre-
in the financial state- ferred stock are combined with

or In a separate state- amounts applicable to non-redeemable
preferred stocks and common stocks
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for purposes of
'there should also
ratios excluding ai
redeemable pref,
would also apply
formation such
graphic illustrati
sented in annual r
ers if such reports
quirements of R
240.14a-3) of the
Regulations unde
change Act of 1934

In addition, th
riot presently pr
rules, regulations
extent that they
materiality tests
poses (such as Ar
Bank Holding C
210.9-02.5(e) and
percentage of
equity. In makin
trants may use ar
all classes of capita

TExr OF PRoro

The Commissior
amend 17 CFR P
S-X) as'follows:

1. RULES OF GEN

§ 210.3-16 General
statements. (See

(f) Preferred sha
rate and whether
lative or noncu
stated. If callable
and the amount
such shares are
stated. If -onver
conversion shall
voting, a general
voting rights shall

*

2, COMMERCIAL

COM

§ 210.5-02 Balance

General headin
RESERVES AND
EQUITY revised
ITIES, PREFERE
COMMON
EQUITY.

General headin
ERS' EQUITY (s
leted,

38, Preferred stock
redemption requirem
tion is outside the c
Include under this ca
ble to any class of pr

computing a ratio security which has any of the following
be presented similar characteristics: (1) It is redeemable at a
mounts applicable-to fixed or determinable price on a fixed or de-
erred stock. This terminable date or dates, whether by oper-
to any financial in- atton of a sinking fund or otherwise; (2) it is

redeemable at the option of the holder ' oras tables, charts, (3) it has conditions for redemption which
0s and ratios pre- are not solely within the control of the
eports to sharehold, issuer, such as stocks Which must be re-
are to meet the re- deemed out of future earnings. Amounts at-

ule. 14a-3 (17 CFR tributable to preferred stock which is not
General Rules and redeemable or 'is edeemable solely at the

r the Securities Ex- option of the issuer shall be included under
§ 210.5-02.39 unless it meets one or more ofthe above criteria.

e Commission does (b) State for each issue the. title of the
)Pos6 to amend its issue, the number of shares authorized, the
and releases to the number of shares issued or outstanding, as
provide for various ippropriate (see §210.3-14 and §210.3-15).
for disclosure pur- the dollar amount thereof and the total re-
ticle 9, "Banks and demption amount. If the carrying value is
)mpanies" (17 CFR different than the redemption amount, de-

scribe the accounting tieatment for such210.9-02.9)) using a difference'in a note referred to herein.
total stockholders' (c) State in a note referred to herein, for
g these tests, regis- each issue (1) a general discription of each
nounts applicable to issue, including its sinking fund or other re-
11 stock. demption features and the rights, if any, of

holders in the event of default, including
)SED AMENDMENTS the effect, If any, on junior securities In the

e pevent a required dividend, sinking fund, or
hereby proposes to 6ther redemption payment(s) is not made;

'art 210 (l egulation (2) the combined aggregate amount of re-
demption requirements for all issues each
year for the five years following the date of

ERAL APPLICATION the latest balance sheet, with separate iden-
tification of those covered by sinking funds,

notes to financial straight redemption, redeemable out of
Release No. AS-4.)" future earnings and those that are redeem-

able at the option of the holder, and (3) the
. . . changes In each issue for each period for

which an income statement is required to be
res. (1) The dividend filed. (See also § 210.3-16(f).)
participating, cumu- 39. Preferred stocks which are not redeem-
mulative shall be able or are redeemable solely at the option of
, the date or dates the issuer. State for each class of shares the
per share at which title of the issue, the number of shares at-

thorized, the number issued or outstanding,
callable shall be and appropriate (see § 210.3-14 and § 210.3-

tible, the terms 'of 15), and the dollar amount thereof. Show in
be stated briefly. If a note or statement referred to herein the

description of the changes in each class of preferred shares for
be stated. each period for which an income statement

is required to be filed. (See also § 210.3-
. , , 16(f).)

40. Common stockholders' equity. (a) Sep-
AND INDUSTRIAL arate captions shall be shown for (1)

common shares, (2) additional paid-in capi-PANIES tal, (3) other additional capital and (4) re-
sheets. tained earnings (I) appropriated and (i) un-appropriated. (See § 210.3-16(h).)

(b) For each class of common shares state
* .. * the title of the Issue, the number of shares

g of LIABILITIES, authorized, the number of shares issued or
outstanding, as appropriate (see § 210.3-14

STOCKHOLDERS' and § 210.3-15), and the dollar amount
to read LIABIL- tliereof, and. if convertible, the basis of con-

.ED STOCKS, AND version (see also § 210.3-16(f)(3). Show also
STOCKHOLDERSt the dollar amount, if any, of common shares

subscribed but unissued, and show the de-
duction of subscriptions receivable there-

., , . from. Show in a note or statement referred
to herein the changes in each class of

g of STOCKHOLD- common shares for each period for which
ee § 210.3-01(a)) de- an income statement is required to be filed.

(c) (Same as present § 210.5-02.39(b)).
(d) (Same as present § 210.5-02.39(c)).

s subject to mandatory -(e) A summary of each account of
tnts or whose redemp- common stockholders' equity ((a)(2) to
ontrol of the issuer. (a) (a)(4) above) setting, forth the information-
aption amounts appllca- prescribed in § 210.11-02 shall be given in a
referred stock or similar note or statement referred to herein, for

each period for which an Income statement
Is required to be filed.

41. Total liabilities, preferred stocks, and
common stockholders' equity.

* * * * *

§ 210.5-04 What schedules are to be filed.

* * * * *

Schedule XIII. Capital Shares, The solied.
ule prescribed by § 210.12-14 shall be filed lit
support of captions 38, 39 and 40 of the bal-
ance sheet.

* * * * *

3. INSURANCE COMPANIES OTHER THAN
LIFE IISURANCE COMPANIES

§ 210.7-03 Balance sheets.

, * * * *

General heading of STOCKHOLD-
ERS' EQUITY deleted.

19. Preferred stocks subject to mandatory
redemption requirements or whose redemp
tion is outside the control of the issuer, The
classification and disclosure required by
§ 210.5-02.38 shall be given.

20. Preferred stocks which are not redeem.
able or are redeemable solely at the option of
the issuer. The classification and disclosure
required by § 210.5-02.39 shall be given,

21. Common stockholders' equity. (a) Sep.
arate captions shall be shown for:

(1) Common shares.
(2) Additional paid-In capital."
(3) Other additional capital,
(4) Unrealized appreciation or depreci-

atlon of investments, less applicable de-
ferred Income taxes.

(5) Retained earnings.
(I) Appropriated.
(I) Unappropriated.
(b) For each class of common shares state

the title of the issue, the number of shares
authorized, the number of shares Issued or
outstanding, as appropriate' (see § 210.3-14
and § 210.3-15). and the dollar amount
thereof, and, if convertible, the basis of con-
version (see also § 210.3-16(f)(3)). Show also
the dollar amount. If any, of common shares
subscribed-but unissued, and show the de-
duction of subscriptions receivable there
from. Show In a note or statement referred
to herein the changes In each class of
common shares for each period for which
an income statement is required to be filed.

(c) (Same as present § 210.7-03.20(b)).
(d) Include In subcaptlon (a)(5)(1) above or

in a note the purpose for which retained
earnings have been appropriated.

(e) (Same as present § 210.7-03.20(d)).
(f) (Same as present § 210.7-03.29(e)).
(g) A qummary of each account of

common stockholders' equity ((a)(2) to
(a)(5) above) setting forth the Information
prescribed In § 210.11-02 shall be given In a
note or statement referred to herein, for
each peri6d for which an income statement
Is required to be filed.

22. Total liabilities, other credits, pre-
ferred stocks, and common stockholders'
equity.

* * * * a
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§ 210.7-06. What schedules are to be filed, support of captions 21, 22 and 23 of the bal-
ance sheet.

Schedule VIII. Capital Shares. The sched-
ule prescribed by § 210.12-14 shall be filed in
support of captions 19, 20 and 21 of the bal-
ance sheet.

5. BANK HOLDING COMPANIRS AND BANHS

§ 210.9-02 Balance sheet.

4. LIFE INSURANCE COMPANIES General heading of LIABILITIES
AND STOCKHOLDERS' EQUITY re-

§210.7a-03 Balance sheets. vised to read LIABILITIES. PRE-
FERRED STOCKS, AND COMMON
STOCKHOLDERS' EQUITY.

General heading of STOCKHOLD-
ERS' EQUITY deleted.

21. Preferred stocks subject to mandatory
redemption requirements or whose redemp-
tion is outside the control of the issuer. The
classification and disclosure required by
§ 210.5-02.38 shall be given.

22. Preferred stocks which are not redeem-
able or are redeemable solely at the option of
the issuer. The classification and disclosure
required by § 210.5-02.39 shall be given.

23. Common stockholders' equity. (a) Sep-
arate captions shall be shown for.

(1) Common shares. -

(2) Additional paid-in capital
(3) Other additional capital.
(4) Unrealized appreciation or depreci-

ation of investments.
(5) Retained earnings.
(i) Appropriated.
(ii) Unappropriated.
(b) For each class of common shares state

the title of the issue, the number of shares
authorized, the number of shares issued or
outstanding, as appropriate (see § 210.3-14
and § 210.3-15), and the dollar amount
thereof, and, if convertible, the basis of con-
version (see also § 210.3-16(f)(3)). Show also
the dollar amount, if any, of common shares
subscribed but unissued, and show the de-
duction of subscriptions receivable there-
from. Show in a note or statement referred
to herein the changes in each class of
common shares for each period for which
an income statement is required to be filed.

(c) (Same as present § 210.7a-3.22(b)).
(d) Include in subcaption (aX5)(i) above or

in a note the -purpose for which retained
earnings have been appropriated.

(e) (Same as present § 210.7a-3.22(d)).
(f (Same as present § 210.7a-3.22(e)).
(g) (Same as present § 210.7a-3.22(f)).

-(h) A summary of each account of
common stockholders' equity (a)(2) to (a)(5)
setting forth the information prescribed by
§ 210.11-02 shall be given in a note or state-
ment referred to herein for each period for
which an income statement is required to be
filed.

24. Total future policy benefits% liabilities,
other credits, preferred stocks, and common
stockh olders' equity.

§ 210.7a-06. What schedules are to be
flied.

Schedule 17 Capital Shares. The'schedule
prescribed by § 210.12-14 shall be filed in

General heading of STOCKHOLD-
ERS' EQUITY deleted.

19. Preferred stocks subject to mandatory
redemption requirements or whose redcmp-
tion is outside the control of the issuer. The
classification and disclosure required by
8210.5-02.38 shall be given.

20. Preferred stocks which are not redeem-
able or are redeemable solely at the option of
the issuer. The classification and disclosure
required by § 210.5-02.39 shall be given.

21. Common stockholders' equity. The
classification and disclosure required by
§ 210.5-02.40 shall be given.

22. Total liabilities ireferred stocks, and
common stockholders' equity.

§ 210.9-05. What schedules are to be filed.

Schedule V. Capital Shares. The schedule
prescribed by §210.12-14 shall be filed In
support of captions 19, 20 and 21 of the bal-
ance sheet.

6. CONTENT OF STATEMENTS OF OTHER
STOCKHOLDERS' EQUITY.

§210.11-01. Application of Article 11.

This article prescribes the content of
the statements of other stockholders'
equity sp'eciffed in § 210.5-02.40,
§ 210.6-22.26. § 210.7-03.21, § 210.7a-
03.23 and § 210.9-02.21.

STATUTORY AUTHORITY FOR PROPOSED

These amendments are proposed to
be adopted pursuant to authority In
sections 6, 7, 8, 10 and 19(a) (15 U.S.C.
77f, 77g, 77h, 77J. 77s) of the Securities
Act of 1933; sections 12, 13, 15(d). and
23(a) (15 U.S.C. 784 78m. 78o(d). 78w)
of the Securities Exchange Act of
1934; sections 5(b), 14 and 20(a) (15
U.S.C. 79e, 79n, 79t) of the Public Util-
ity Holding Company Act of 1935; and
sections 8, 30, 31(c) and 38(a) (15
U.S.C. 80a-8, 80a-29, 80a-30(c), 80a-

S II

[4110-03-M]
DEPARTMENT OF HEALTH,

EDUCATION, AND WELFARE

Food and Drug Adminisfraion

[21 CFR Part 2]

[Docket No. 76N-04601

aiLOROFLUOROCARBON PROPELLANTS IN
SELF-PRESSURIZED CONTAINERS

Proposed Essential Use

AGENCY: Food and Drug Administra-
tion.

ACTION: Proposed rule.
SUMMARY: This document proposes
to add to the list of products contain-
ing a chliorofluorocarbon for an essen-
tial use an intrarectal steroid foam
drug product for human use. The
action is based upon a citizen petition
requesting that this product be added
to the list of uses considered essential
and establishing that the product pro-
vides a unique health benefit unavail-
able without the use of the chloro-
fluorocarbon.
DATE: Comments byJanuary 8, 1979.

ADDRESS: Written comments to the
Hearing Clerk (HFA-305), Food and
Drug Administration. Rm. 4-65, 5600
Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION
CONTACT:l

Ed Farha, Bureau of Drugs (HFD-
30), Food and Drug Administration,
Department of Health, Education,
and Welfare, 5600 Fishers Lane,
Rockvlle, MD 20857, 301-443-6490.
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37(a)) of the Investment Company Act
of 1940.

Pursuant to section 23(aX2) of the
Securities Exchange Act, the Commis-
sion has considered the impact of
these proposals on competition and is
not aware, at this time, of any burden
that such rule amendments, if adopt-
ed, would impose on competition.
However. The Commission specifically
Invites comments as to the competitive
impact of these proposals, if adopted.

In addition, the Commission is mind-
ful of the cost to registrants and
others of Its proposals and recognizes
Its responsibilities to weigh with care
the costs and benefits which result
from its rules. Accordingly, the Com-
mission specifically invites comments
on the costs to registrants and others
of the adoption of the proposals pub-
lished herein.

By the Commission.

GEORGE A. Fnzsimmoxs,
Secretary.

NovEaszR 28, 1978.
(FR Doe. 78-34243 Eiled 12-7-78; 8.45 am]
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SUPPLEMENTARY INFORMATION:
In the FEDERAL REGISTER of March 17,

11978 (43 FR 11301), the Commissioner
of Food and Drugs issued a final rule,
§ 2.125 (21 CFR 2.125), prohibiting
nonessential uses of chlorofluorocar-
bons as propellants in self-pressurized
containers in certain products subject
to the Federal Food, Drug, and Cos-
metic Act. This action and an earlier
action to require a w ariing statement
on the labels .of, products containing
chlorofluorocarbon propellants, pub-
lished In -the FEDERAL REGISTER of
April 29, 1977 (42 FR 22018), were
taken in response to recent scientific
research indicating that the release of
chlorofluorocarbons may result in the
depletion of stratospheric ozone. A re-
duction of stratospheric ozdne would
Increase the 'amount of biologically
damaging ultraviolet radiation reach-
ing the earth and, as a result, might
increase the incidence 6f skin cancer
and produce other adverse effects.
These two previous rulemaking ac-
tions contain a detailed discussion of
the scientific' Issues ' pertaining to
chlorofluorocarbon use.

Section 2.125 provides that any food,
drug, device, or cosmetic in a self-pres-
surized, container that contains a
chlorofluorocarbon propellant is adul-
terated and/or misbranded in violation
of the act and that any drug product
for human or animal use is a new drug
or new animal drug. The regulation
exempts certain products containing
chlorofluorocarbon in a self-pressur-
ized container from the adulteration
and misbranding provisions' if the
Food and Drug Administration (FDA)
determines - that the product provides
a, unique health benefit that would
ot be'available without the use of a

chlorofluorocarbon. These products
are referred to In the-regulation as es-
sential uses of chlorofluorocarbon.

Under § 2.125(f), a person may peti-
tion the agency to request additions to
the list of uses considered essential. To
demonstrate that the use of chloro-
fluorocarbon Is essential, the petition
must be supported by an adequate
showing that (1) there are no techni-
cally feasible alternatives to the use of
a chlorofluorocarbon in the product,
(2) the product provides a substantial
health, environmental, or other publia
benefit unobtainable without use -of
the chlorofluorocarbon, and (3) the
use does not involve a significant re-
lease of chlorofluorocarbons into the
atmosphere or, if it does, the release is
warranted by the benefit conveyed.

On June 7, 1978, Reed and Carnrick
Pharmaceuticals submitted a. petition
under § 2.125(f) and. Part 10 (21 CPR
Part 10), requesting that § 2.125(e) be
amended-to include an intrarectal ster-
led foam product for, human use in-
tended for the treatment. of ulcerative
proctitis, as an essential use of chloro-

PROPOSED RULES
'1

fluorocarbon., This petition is- pn file ment. This action Is one of a type for
-and may be seen in the office of the which the agency had determined that
Hearing Clerk, FDA, at the address the preparation of an environmental
noted above. The"petition contains a impact statement Is not, required.
detailed discussion supporting the po- except in rare and unusual circum-
sition that there is a. lack of any tech- stances (see 21 CFR 25.1(f)(1)(1)). Ac-
nically feasible alternative to the use
of chlorofluorocarbons in intrarectal cordingly, the preparation of an envi-
steroid foams. It includes data show- ronmental impact analysis report for
ing that, due to their high specific this action is not required pursuant to
gravity, only .the chlorofluorocarbons 21 CFR 25.1(g).
can help retard sedimentation of the Accordingly, under the P ederal
ingredient hydrocortisone. acetate. Food, Drug, and Cosmetic Act (sees.
Also, the petition states that the prod- 301, 501, 502, 505, 701(a), 52 Stat. 1042-
uct provides a substafitial health bene- 1043 as amended, 1049-1053 as amend-
fit that could not be obtainable with- ed, 1055 (21 U.S.C. 331, 351, 352, 355,
out the use of chlorofluorocarbons. In 371(a))) and the National Environmen-
this regard, the petition contains data tal Policy Act of 1969 (sec. 102(2), 83
showing that the product is effective ta
as adjunctive therapy in the topical Stat. 853 (42 U.S.C. 4332)) and under
treatment of ulcerative proctitis of the authority delegated to the Commis-
distal portion of the rectum, and that sioner (21 CFR 5.1), It is proposed that
this form of treatment is better toler- Part 2 be amended in § 2.125 by adding
ated by-the patient because it does not new paragraph (e)(6), to read as fol-
provoke the tenesmus or urgency that lows:
often accompanies a fluid enema. The
petition also asserts that the use of § 2.125 Use of chiorofluorocarbon propel-
this prodhct Would not. involve a sig- lants in self-pressurized containers,
nificant release of chlorofluorocarbons
into the atmosphere, because daily re- * * * *
lease 6f chlorofluorocarbons would ap- (e)***
proximate only- 0.7 kilogram over the
entire country. (6) Intrarectal hydrocortisone ace-

The Commissioner tentatively tate steroid foams for human use.
agrees that the use of this product
provides a special benefit for patients * *
who cannot retain hydrocortisone or Interested persons may, on or before
other corticosteroid -enemas in the January 8, 1979 submit to the Hearing
treatment of ulcerative proctitis and Clerk (HFA-305), Food and Drug Ad.
that this benefit would be unavailable
without the use of chlorofluorocar- ministration, Rm. 4-65, 5600 Fishers
bois. Therefore, the Commissioner Lane, Rockville, MD 20857, written
proposes to amend § 2.125(e) to add in- comments regarding this proposal.
trarectal hydrocortisone acetate ster- Four copies of all comments shall be
oid foams for human use as an essen- submitted, except that individuals
tial use. may submit single copies of comments,

December 15, 1978 Is the date by and shall be identified with Hearing
which products manufactured or pack- Clerk 'docket number found In brack,
aged must be in. compliance with the ets in the heading of this document.
March 17, 1978 final rule prohibiting Received comments may be seen In
the nonessential uses.of chlorofluoro- the above office between the hours of
carbons as propellants in self-pressur-
ized containers. The Commissioner 9 a.m. and 4 p.m., Monday throUgh
recognizes that this rulemaking pro- Friday.
ceeding will not be'.completed by De- In accordance with Executive Order
cember. In this case, 'therefore, the 12044, the economic effects of this
Commissioner will permit the contin- proposal have been carefully analyzed,
ued manufacture and-packaging of by- and it has been determined that the
drocortisone acetate steriod foams at proposed rulemaking does not Involve
least until the rulemaking action is major economic consequences as de.
completed. This is being done because fined by that order. A copy of the reg-
the finding that intrarectal steroid ulatory analysis assessment suppqrt-
foams for human use is an essential ng this determination Is on file with
use of chlorofluorocarbons is likely, the Hearing Clerk, Food and Drug Ad.
and to require cessation of manufac-
ture in the interim would prematurely -"ministration.

interrupt the availability of the prod- Dated: November 22, 1978.
uct. WILLIAi. F. RANDOLPH,

The potential -environmental effects Acting Associate Commissioner
of this action have been carefully con- Aoae Commisir
sidered, and FDA-has concluded that forRegulatdrY Affairs.
the action .will not significantly affect [FR Doc. 7.8-33958 Flied 12-7-78; 8:45 am]
the, quality, of the human environ-
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[4210-01-M]

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

[Docket No. N-78-902]

[24 CFR Parts 51, 200, 201, 221, 235, 250, 390,
445,- 570, 590, 804,,805, 869, 870, a82, 886,
888, 1909,1914, 1915, 1916, 1917, 1920]

CONGRESSIONAL WAIVER REQUEST ON
PROPOSED, INTERIM AND FINAL RULES

AGENCY: Department of Housing
and Urban Development.

ACTION: Notice of Congressional
waiver request under Section 7(o)(4) of
the Department of HUD Act.
SUMMARY: Recently enacted legisla-
tion authorizes the Congress to review
proposed and final HUD rules. The
legislation, however, permits the Sec-
retary to request waiver of these re-
,quirements in. appropriate instances.
This Notice lists and briefly summa-
rizes for public information rules and
types of rules for which the Secretary
is presently requesting waivers.

FOR FURTHER INFORMATION
CONTACT:

Burton Bloomberg, Director, Office
of Regulations, Department of Hous-
ing and Urban Development, 451 7th
Street, SW. Washington, D.C. 20410
(202) 755-6207.

SUPPLEMENTARY INFORMAATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairmen and Ranking Minority
Members of the Senate Banking,
Housing and Urban Affairs Committee
and, the House. Banking, Finance and
Urban Affairs Committee the pro-
Dosed, interim and final rules and ex-
amples of types of rules listed below.
The purpose of the transmittal -is to
request waiver of the -Congressional
review requirements under Subsec-
tions 2 afid 3 of Section 7(o) of the De-
partment of HUD Act to permit the
proposed rules listed below to be pub-
lished forthwith, and to permit the in-
terim and final rules listed below to
take effect upon 'W]e effective date
specified for [or applicable to] each.
Unless -waiver -is granted, publication
of the proposed rules and effectiveness
of the final and interim rules will be
delayed until passage of the requisite
number of days of continuous session
of Congress required by the respective
Subsections. Without these waivers,
HUD will not be able to act on these
proposed, interim and final rules for
several months.

Summaries of the proposed, interim
and final rules for which waiver has

- been requested are set forth below:

PROPOSED RULES

24 CFR PART 51-PROPosED RULE-
NOISE ABATEMENT AND CONTROL

SUMMARY

This proposed regulation converts
the existing noise policy to regulation
format and makes revisions and Im-
provements Intended to make the
policy more flexible and consistent
with other Federal agencies' noise pro-
grams. Revisions from the current
policy (1) bring into conformity,
through the use of the day-night aver-
age sound level, separate standards
and measurements for aircraft and
non-aircraft noise; (2) afford Field Of-
fices more flexibility in implementing
the policy, thus reducing, the number
of cases having to come Into the
Region and Central Offices; (3)
remove the dual exterior and interior
standards, hence, if exterior noise
levels are found to be acceptable, the
interior noise will be considered ac-
ceptable using normal building tech-
niques; and (4) allow easy use of al-
ready existing data, particularly from
FHWA and DOD.

24 CFR PART 200-FniL RuLE-REvI-
SION No. 6a TO THERMAL INSULATION
REQUIREMENTS OF HUD Mn~nm.T
PROPERTY STANDARDS

SUMMARY

This final rule would increase the
thermal insulation requirements for
one-and two-family dwellings, with re-
spect to both electric resistance and
fossil fueled heating systems. The new
requirements would be similar to the
FmHA standards presently In effect,
thus bringing HUD into conformity
with the requirements of other agen-
cies concerned with residential con-
struction.

24 CFR PART 200-FINAL RULE-MINI-
MUM PROPERTY STANDARDS GOVERN-
ING USE OF CELLULOsIC INSULATION

SUMMARY

This rule permits the conditional use
of dry loose fill insulation in vertical
wall cavities. The subject condition
specifies a settling density of 3.5 lb./
cu. ft. for installation of pneumatically
installed (dry) loose 'fill insulation in
wall cavities. According to our current
standards, cellulosic insulation may be
installed dry in horizontal locations
such as attics, but it is not acceptable
for walls because no standard for set-
tling density has heretofore been es-
tablished to assure that voids do not
occur. It is now generally accepted
that an installation density of 3.5 lb./
cu. ft. is adequate to eliminate the
problem of voids which would reduce
the effectiveness of an installation's
energy conservation qualities.
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24 CFR PART 201-FnMAL RULE-MAxI-
mum MATURITY FOR LoAs oN SINGLE-
WIDE MOBILE HOMES

SUMMARY

This regulation amendment would
Implement a statutory change from a
prior year. increasing the maximum
maturity period for loans on single-
wide mobile homes.

24 CFR PART 201-PRoPosED RuLm-IN-
CREASE IN MATURITY PERIOD FOR
LOANs ON DoUBLE-WiE MOBILE
HoaMs

SUMMARY

This proposed regulation would im-
plement the extended maturity peri-
ods for loans on double-wide mobile
homes provided by the Congress in
previous years' legislation.

24 CFR PART 221-FIwAL RULE-
WArvEi OF 1 PERc ASSIGNMENT
FEE ON BOND FINANcED PROjEcTS

SUMMARY

This final rule amends 24 CPR Part
221 to provide for 100 percent insur-
ance benefit payments upon assign-
ment of a mortgage in situations
where the permanent loan funds are
provided by bond obligations of public
agencies. The major effect of the
amendment is to improve the credit
rating of such obligations and to
reduce the interest rates needed to
market the obligations.

24 CFR PART 235-FnA RuLE-MoRT-
GAGE INSURANCE AND ASSISTANCE PAY-
MENTS FOR HoME OWnERSIP AND
PROJECT REHABILITATION

SUMMARY

This final rule amends 24 CFR Part
235 to establish new loan servicing
procedures needed to correct the situa-
tion where ineligible assistance pay-
ments have been made by mortgagees
to mortgagors. The amendments serve
to Impose speciflc responsibilities upon
mortgagees, since overpayments result
from failure to mortgagees to obtain
and apply current mortgagor income
data.

24 CFR PART 250--PROPOSER RULE-
REVISED PROCEDURES FOR STATE AGEZV-
cIrs COINSURANCE PRoGRM

SUMMARY

This proposed rule would change
present regulations as follow.

1. Increasing the maximum percent-
age share that HUD will insure to the
statutory maximum of -0 percent;

2. Allowing insurance to be written
on a loan-by-loan basis in lieu of a
portfolio of loans;

3. Removal of the deductible provi-
sions;
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4. Creation of a sliding scale for the
mortgage insurance premiums; and

5. Removal of the requirement that
at least 20 percent of the units in any
project to be insured under the pro-
gram have Section 8 Housing Assist-
ance Payments. There appears to be
no reason for distinguishing between
this coinsurance program, and other
HUD unsubsidized insurance or coin-
surance programs which have no such
requirements.

24 CFR PART 390-FINAL RULE IN-
CREASE IN NET WORTH REQUIREMENTS
FOR ISSUERS OF GNMA-GrARANTEED
MORTGAGE-BACKED SECURITIES'

SUMMARY

This final 'amendment would provide
for increases in the minimum amount
of net worth required for mortgage
lenders that issue GNMA-Guaranteed
Mortgage-Backed Securities. In addi-
tion, several sections of the regula-
tions would be revised for purposes of
clarification and simplicity, and cer-
tain technical changes of a minor
nature would be made in the Mort-
gage-backed Securities Program.

24 CFR PART 390-PRoPosED RuLg
MODIFIED PASS-THROUGH SECURITIES
PROGRAM F)R GRADUATED -PAYMENT'
MORTGAGES

SUMMARY

This proposal would establish 'a new
mortgage-backed securities program
for the guaranty by GNMA of securi-
ties based on and backed by pools of
Graduated ' Payment Mortgages
(GPM's). GPM loans are single family
mortgages whose monthly payments
increase hnnually for a fixed number
of years. Only GPM's that are insured
by the Federal Housing Admiristra-
tion under Section 245 of the National
Housing Act and that are scheduled to
have increasing payments for a maxi-
mum of five years would be eligible for
inclusion in GNVIA pools.

24 CFR PART 445-PROPOSED RULE-
APPLICATION OF PAYMENTS FOR 312
PROGRAM

SUMMARY

This proposed rule would change the
method by which payments are cred-
ited under the 312 program, Currently
payments from defaulted borrowers
are applied first to principal and then
to interest. This effectively reduces
the interest rate from 3 percent to
about 21/s percent. This rule would
adopt the so-called "U.S. Rule" by
which payments from defaulted bor-
rowers are credited first- to interest
and then to principal.

PROPOSED RULES

24 CFR PART 570-INTERIm RULE-
GRANTS FROM THE SECRETARY's 3 PER-
CENT DISCRETIONARY FUND -IN BEHALF
OF NEW COMMUNITIES

SUMIARY

This interim rule would revise exist-
ing § 570.403 of the Community Devel-
opment Block Grant (CDBG) Regula-
tions governing grants in behalf of
new communities from the Secretary's
3 Percent Discretionary Fund. It clari-
fies and makes technical changes to
the existing regulations and incorpo-
rates new provisions reflecting
changes in Departmental policy. It
also integrates the CDBG and New
Communities Programs more closely.

24 CPR PART 570-PROPosED RuLs-

'DEBARRED CoNTRAcToRs-CDBG

SUMMUARY

These proposed regulations would
preclude the use of block grant funds
to employ, award contracts to, or oth-
erwise engage the services of, any con-
tractor who is debarred, suspended, or
included in lists which make their par-
ticipation in federally-assisted pro-
grams illegal.

24 CFR PART 590-FNAL RULE-URBAN
HOMESTEADING

SUMMARY

The policies and procedures in this
final rule are applicable to the approv-
al of urban homesteading programs
authorized by Title VIII, Section 810
of the Housing and Community Devel-
opment Act of 1974, as amended.
Under this rule, urban homesteading
will be-available as a community devel-
opinent tool to any State or unit of
general local government that meets
the statutory and regulatory program
requirements. This' regulation encour-
ages Community Development Block
Grant rebipients to designate Neigh-
borhood Strategy Areas as urban
homesteading neighborhoods. It re-
quires that HUD give priority' to the
use of its single family .properties in
approved urban homesteading neigh-
borhoods. It requires that HUD give
priority to-the use of its single family
properties in approved urban home-
steading neighborhoods. Exceptions in
this priority use of HUD's single
family inventory may be made by the
Assistant Secretary for Housing to
meet an existing legal obligation of
the Department, such as settlement of
a sales warranty claim.

24 CFR PART 804-PROPOSED RULE-
Low INCOME HOUSING HOMEOWNER-
SHIP OPPORTUNITIES (TURNKEY III)

SUMMARY

This proposed rule would make sev-
eral amendments to the program,

chief of which are provision for oper-
ating subsidy for certain HUD ap-
proved expenses, and provision for
purchase money financing.

24 CFR PART 805-PROPOSED RULE-
INDIAN 'HOUSING PROGRAM (MISCEJA-
NEOUS AmENDMENTS)

SUMMARY

This proposal would make 72 sub-
stantive changes in the Indian Hous.
ing Regulations, including the proce-
dures for development of housing, pro.
vision of Indian enterprise preference
in Indian Housing contracts, computa-
tion of required homebuyer payments,
and payment of operating subsidy.
These changes are mostly revisions of
existing regulations to facilitate hous-
ing production and management.

24 CFR PART 869-PRPOSoED RULE-
EXTENSION OF THE ANNUAL CONTRIBU-
TIONS CONTRACT, PUBLIC HOUSING

SUMMARY

This proposed rule would permit ex-
tension of an ACC for a project whose
ACC is nearing completion. This part,
which provides for extensions up to 10
years, supplement the ACC extension
feature involved in the recent HUD
rule on 20 year modernization financ-
ing.

24 CFR PART 870-PRoPOSED RULE-
DEMOLITION OR DISPOSITION 'OF
PUBLIC HOUSING

SUMMARY

This proposed rule sets forth policy,
procedures and criteria for HUD
review of requests by PHA's for au-
thority to demolish structures or dis-
pose of real property of a PHA-owned
low income public housing project.

24 CFR PART 882-FINAL RULE-SEc-
TION 8 HOUSING ASSISTANCE PAY-
MENTS PROGAAI/EX1STINa HOUSING,
INDEPENDENT .GROUP RESIDENCES AND
MISCELLANEOUS AMENDMENTS

SUMMARY

This final rule would allow elderly,
,handicapped or disabled individuals to
receive assistanc6 while living in inde-
pendent group residences where some
supportive services are provided. This
amendment is consistent with federal
government policy to promote
deinstitutionalization of the handi-
capped.

24 CFR PART 886-INTERIM RULE
ADDITIONAL ASSISTANCE PROGRAM-FOR

PROJECTS WITH HUD-INSIfnED OR
HUD-HELD MORTGAGES

, SUMMARY

- This Interim Rule will remove the
requirement that HUD Inspect at least
annually 100 percent of the units
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under the Additional Assistance Pro-
gram for Projects for HUD-Insured or
HUD-Held Mortgages. The new re-
quirement calls for inspections based
on a reasonable sample, thereby bring-
ing Section in line with- the other pro-
grams, which" permit inspection on a
sample basis.

24 CFR PART 888-FiNAL RuIE-SEc-
TioN 8 CorNRAcr RENT ANNUAL AD-
TusTM= FACTORS

SUMMARY

This rule adjusts contract rents for
Section 8 Housing by updating the in-
flation factor.

24 CFR PART 888-krsamr RuLE-SEc-
TIox 8 CONTRACT RENr ANNuAL AD-
JUSTMEs FACTORS

SUMMARY

This rule adjusts contradt rents for
Section 8 Housing by providing certain
cost saving procedures. Specifically, it
provides that the annual adjustment
factors in Schedule C shall be applied.
only to the operating portion of the
rent which escalates in accordance
with the market and shall not be ap-
plied to that portion of the rent repre-
senting nonescalating items such as
depreciation, interest or amortization.

24 CFR PART 888-PRoPosED RULEs-
SEcTIoN 8 HousING AssIsTANcE PAY-
MTS PROGRAM-FAM ARKET

RENTS-NEw CoNsTRucrION AND VAR-
ious LOCAJrrIEs-SUBSTA IIAL REHA-
BILITATION

SUMMARY

These lroposed amendments would
amend 24 CFR Part 888 to revise the
Fair Market Rents (FMR) for the Sec-
tion 8 New Construction and Substan-
tial Rehabilitation Program in 17
market areas to reflect changes in eco-
nomic and marketing conditions. The
areas include 10 located in Oklahoma,
2 in California, 4 in Texas and New
York City.

FEDERAL INSURANCE ADMINISTRATION"
WAIvER OF Lr -'IsLA= REvIEw PRO-
CEDURE

FLOOD INSURANCE PROGRAM

24 CFR
1914.6 Comimmlty

Eligibility.

No.-and Kind of Rules
Approx. 56 Communities

(Final Rules)

Currently, between five to eight
communities per week apply for eligi-
bility to particpate-in the Flood Insur-
ance Program. Thus, from 35 to 56
communities are projected to partici-
pate in the next seven months. Typi-
cally, PIA gets very little or no ad-
vance notice from a community- that it
wishes to join the Program. In fact,
the motivation to join is usually en-
gendered by the happening of a flood
disaster in a sanctioned community.

PROPOSED RULES

As to such communities, which have
been identified as flood-prone a year
or more before the disaster, § 201(d)
and 202 of P.L. 93-234 provide that no
Federal disaster assistance may be
made available by a-Federal agency to
the community and its citizens located
in HUD-Identified special flood hazard
areas unless the community Joins the
Program and its citizens needing as-
sistance purchase flood insurance.
Thus, the review procedures of Sec-
tion 7(o) of the Department of HUD
Act put these communities and citi-
zens in Jeopardy. Disaster assistance
cannot be provided unless the commu-
nity joins the program. Yet that
action could be precluded for many
months by operation of Section 7(o). *
1916 lap Resrcson.s- Approx 190lCmunltes

(Final Rule)

An effective PIA Flood Insurance
Rate Map or Flood Hazard Boundary
Map must sometimes be withdrawn be-
cause the community is no longer
flood prone, for example, because of
newly completed flood protection
structures. Unless FIA Is able to with-
draw the effective map, the communi-
ty remains designated as flood prone.
arid property owners In the special
flood hazard areas as shown on the
map must purchase flood insurance as
a condition of federally related assist-
ance and will continue to be denied as-
sistance in sanctioned communities.
Presently, 196 . communities' flood
maps are awaiting withdrawal. Such
withdrawal should be permitted to be
made effective expeditiously. However,
withdrawals could be seriously delayed
by oberation of Section 7(o) of the De-
partment of HUD AcL

24 CFR No. and Kind of Rules
1915.3 Mapplng of Approx.095

special Hazard Aras. Communitles (Final
Rule)

FIA is required by § 201 of P.L. 93-
234 to publish Flood Hazard Boundary
Maps which Identify those areas of a
community subject to special flood
hazard. The maps are used by commu-
nity officials to reduce future flood
losses and by Federal agencies and
Federally-regulated lending Institu-
tions to determine if flood Insurance
should be purchased as a condition of
Federal or federally related assistance.
FIA had expected to provide this In-
fotmation to 905 communities in the
next six months but will be delayed in
doing so if Sec. 7(o) must be complied
with.
1916 Map Resslons_...- Approx. Communitles

(FInal Rule)

Effective FIA Flood Insurance Rate
Maps and Flood Hazard Boundary
Maps are revised to reflect changed
flooding conditions, changed commu-
nity boundaries, printing errors, avail-
ability of more detailed flooding Infor-
mation, etc. If map revision actions are
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stopped. inaccurate maps must be used
to rate flood insurance policies, guide
land-use planning and decisions, and
determine If flood insurance is re-
quired as a condition of federally re-
lated assistance including mortgage
loans from federally regulated lending
institutions and Federal disaster relief.
Delays resulting from compliance with
Sec. 7(o) will necessitate protracted
use of inaccurate maps
1920 ttersaLrLap Approx. 523 Requestls

AmendmenL (Final Rule)

An Individual whose property has
been inadvertently included in the
special flood hazard areas shown on
FIA's Flood Insurance Rate Map may
have the flood prone designation re-
moved by a Letter of Map Amend-
ment. When this action is not taken,
the property would continue to be la-
beled flood prone and the property
owner will have to purchase flood in-
surance as a condition of federally re-
lated assistance, Including mortgage
loans from federally-regulated lending
institutions. We had expected to issue
528 letters of map amendment for in-
dividual property owners during the'
next six months but would be unable
to do so under operation of Sec. 7(o).

1917l Ppo",ed Flood
Eemlon
Deternifnafn.

Approx. 321
CommunftfL
(FPra .d Rule)

The results of detailed flood insur-
ance studies which are used to rate
flood insurance policies and for flood
plain management are published first
in proposed form as required by sec-
tion 1363 of Pub. 1. 90-448. Without
this statutory procedure additional
flood insurance coverage cannot
become available in the community at
actuarial rates. Flood elevations were
to be proposed for 321 communities
but substantial delay in moving for-
ward with these proposals would be
caused by the need to comply with
Sec. 7(o).
1917 Final Flood Approx. 700

"letmn Communitfes Final
Determlnatimm Rule)

After the § 1363 statutory appeals
period, the results of detailed flood in-
surance studies, modified if necessary,
are made for use by community offi-
cials to reduce future flood losses-and
by insurance agents to rate policies at
actuarial rates. This flood elevation
data would not be available if this
action were not taken. Final elevation
determinations should be made for 700
communities during the next six
months if the Congressional mandate,
at section 1360(a)(2) of Pub. L. 90-448.
is to be compiled with in a timely
manner (the Secretary is required to
map and rate all of the Nation's flood
prone areas by August 1, 1983). These
determinations could be substantially
delayed by the need to comply with
See. 7(o).
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1914.3 Conversion to Approx. 345
Regular Program. Communities (Final

Rule)
After a community has received a

notice of final elevation determination
pursuant to 24 CFR 1917.11, it has six
months to enact flood plain manage-
ment regulations to convert the com-
munity to the Regular Program. At
the end of the six month period, the
Flood Insurance Rate Map becomes
effective, with actuarial rates and ad-
ditional section layer flood insurance
coverage being made available to the
residents. It is projected that 345 com-
munities will want to convert over the"
next six month period but could be
presented from doing so by delays re-"
sulting from 'compliance, with Sec.,
7(o).
1917 Special Approx. 401

Conversions. Communities (Final
Rule)

A community participating in the
National Flood Insurance Program
which is found to have minimal or no
flood hazards may be converted imme-
diately to the Regular Program, thus
making additional flood insurance cov-
,erage available to property owners.
This benefit cannot- be 'provided to
communities and their citizens with-
out this Part 1917 rulemaking. Pres-
ently, 401 communities are being con-
sidered for special conversions. Howev-
er, issuance of determinations to make
these conversions possible could be
substantially delayed by the need to
comply with Sec. 7(o).
1909.24 Suspension of Approx. 56 Communities

Community Eligibility. (Final Rule)
Of the more than 16,000- communi-

ties already in the Program, FIA esti-
mates that six 'to eight communities
per month are suspended for failure to
adopt the applicable flood plain man-
agement requirements within the pre-
scribed six month petiod. It is project-
ed that 42 to 56 commnuhities may be
suspended within the- next seven
months. Timely issuance of suspen-
sions is essential to program effective-
ness. However, this activity could be
substantially impeded by the need to
comply with Sec. 7(o).
1914.6 Reinstatement- Approx. 40 Communities

9f Suspended.. (FinalRule)

Approximately 75 percent of-the sus-
pended communities seek and are
granted reinstatement into the Pro-
gram. FIA projects some 40 communi-
ties will be substantially' delayed by
the need to comply with Sec., 7(o).
(Sec. 7(o), Department of HUD Act (42
U.S.C. 3535.0))

Issued at Washington, D.C., Decem-
ber 1, 1978.

PATRICIA ROBERTS HARRIS,
Secretary, Department of

Housing and Urban Development.
CFR Doc. 78-34116 Filed 12-7-78; 8:45 am] -

PROPOSED RULES

[4210-01-M]

[24 CFR Parts 201, 203, 204, 207, 220, 232,

234, 250, 340, 803, 865, 882, 888]

[Docket No. N-78-903]

CONGRESSIONAL WAIVER REQUEST ON
PROPOSED, INTERIM AND FINAL RULES

AGENCY: Department of Housing
and Urban Development.

ACTION: Notice of Congressional
waiver request, under Section 7(o)(4) of
the Department of HUD Act.

SUMMARY: Recently enacted legisla-
tion authorizes the Congress to review
proposed and finfl HUD rules. The
legislation, however, permits the Sec-
retary to request waiver of these re-
quirements in appropriate instances.
This Notice lists and briefly summa-
rizes for public information rules for
which the Secretary is presently re-
questing waivers.

FOR FURTHER
CONTACT:

INFORMATION

Burton Bloomberg, Director, Office
of Regulations, Rm. 5218,. Dept. of
HUD, 451 7th St. Washington,- D.C.
20410 (202) 755-6207.,

SUPPLEMENTARY INFORMATION:
Concurrently "with issuance of this
•Notide, the Secretary is forwarding to
the Chairmen and Ranking Minority
Members of the-, Senate Banking,
Housing and Urban Affairs Committee
and Minority Members of the Senate
Banking, Housing and Urban Affairs
Committee and the House Banking,
Finance and Urban Affairs Committee
the proposed, interim and final rules
listed below. The purpose of the trans-
mittal is to request waiver of the Con-
gressional review requirements under
Subsections 2 and 3 of Section 7(o) of
the Department of HUD Act to permit
the proposed rules listed below to be
published forthwith, and to permit the
interim and final rules listed below to
take' effect upon the effective date
sp'ecified for (or applicable to) each.
Unless waiver is granted'publication of
the proposed rules and effectiveness of
the firial and interim rules will be de-
layed until passage of the. requisite
number of days of continuous session
of Congress required by the respective
Subsections.- Without these waivers,
HUD "will not be able to act on these
proposed, interim and final rules for
several months.

Summaries of the proposed, interim
and final rules for which waiver has
been requested are set forth below:

24 CFR PART 340.15-FINAL RULE-IN-
CREASE IN GNMA MORTGAGE PUR-
CHASE LIMITS

SUMMARY

This final rule would Implement the
increased GNMA mortgage purchase
limits contained in the Housing and
Community Development Amend.
ments of 1978. Prior to the change,
the mortgage amount limit was
$33,000 per unit "or such higher,
amount not in excess of $38,000 as the
Secretary may by regulation specify in
any geographical area where he finds
that cost levels so require * * *'

As amended by the 1978 act, the law
now provides for the following limits:
Single-family residence-55,000; two-
and three-family residenc~s-$60,000
four-family residence-68,750; and for
more than four family structures, the
limit is $38,000 per unit "or such
higher amount not in excess of $45,000
as the Secretary may be regulation
specify in any geographical area where
the Secretary finds that cost levels so
require".

PROPOSED RuLE-24 CFR 882, SECTION
8 EXISTING HOUSING-SPECIAL PROCE-
DURES FOR THE MODERATE REHABILITA-
TION PROGRAM

SUMMARY

'This proposed rule would amend 24
CFR Part 482 by establishing policies
and procedures for a moderate reha-
bilitation program in the' Section 8 Ex-
isting Housing program. The amend-
ments would provide for (1) upgrhding
of existing housing units to meet
Housing Quality Standards; or (2) for
the repair of existing units to prevent
the imminent failure of major building
systems or components, e.g. heating,
plumbing. Upon completion of the re-
habilitation in accordance with speci-
fled requirements in the Agreement,
the PHA will enter into a Housing As-
sistance Payment Contract with the
owner.

24 CFR PARTS 803 AND 888-PRoPosED
RULES-SECTION 23 AND 8, HOUsING
ASSISTANCE PAYMENTS PROGRAM-
PAIR MARKET RENTS AND CONTRACT

•RENT AUTOMATIC 'ANNUAL ADJUST-
MENT FACTORS-EXISTING HOUSINO

SUMMARY

These proposed amendments would
amend 24 CFR Parts 803 and 888 to
revise the Fair Market Rents (FMR)
for the Sections 23 and 8 Housing As-
sistance' Payments Program for Exist-
ing"Housing In a number of market
areas to reflect changes in economic
and marketing conditions, Areas are in
New York, West Virginia, Pennsylva-
ila, Ohio, Illinois, Iowa, Kansas,
North Dakota, Utah and South
Dakota.
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PROPOSED RULES

24 CPR PART 865-PRoPosED RuE-
TENANT ALLOWANCE FOR UTILTrIEs IN
Low-INcoME HoUsING

SUMMARY

This proposed rule, amending 24
CFR Part 865, establishes-the level at
which utility allowances are to be set
for residents of .public housing. As
such, a standard as to the "reasonable
quantities of utilities" Will be included
in the gross rents which are subject to
the statutory limitation on rents set
forth in the United States Housing
Act of 1937, as amended, and in 24
CFR 860.405. This regulation also
serves to support national energy con-
servation goals, by requiring that utili-
ties consumed directly by public hous-
ing .tenants be individually metered to
the extent benefit/6ost analyses indi-
cated such action to' be practicable.

24 CFR PAr 865, SuBPARTs C AND D-
PROPOSED.RU-INDIrvmUL UTILITY
METERING

SUMMARY

These proposed rules amending 24
CFR Part 865, establish a requirement
that public housing agencies conduct
energy audits to determine which, of
all possible energy conservation meas-
ures applicable to individual public
housing projects, are most cost-effec-
tive and that, subject to availability of
funding, such measures be undertaken
in the order established by the esti-
mated pay-back period. They also
modify 24 CFR Part 865, Subpart D,
which requires individual metering of
utilities where practicable, to the
extent necessary to give cognizance to
the new energy audit re:uirement.

24 CFR PART 203-Ixrnm RuLE-
HOME MORTGAGE AsSIGiAENT PROGRAM

.SUMMARY

This interim 'rule would amend 24
CFR Part 203 by revising the criteria
for determining whether or not a
mortgage is eligible for assignment to
the Secretary. Additionally, the
amendments revise conditions under
which the Secretary may waive certain
eligibility criteria.

24 CPR PARTS 201. 203, 204, 207, 220,
232, 234 AND 250-FnAL RULE-LATE
CHARGES ON PAYlmTs DuE Faom IN-
supm LENDING INSTITUTIONS Ai
MORTGAGEES

SUMMARY

These final rules would amend 24
CFR Parts 201, 203, 204. 207, 220; 232,
234 and 250 by imposing a late charge
penalty on (1) insured lenders who fail
to' meet deadlines for insurance
charges to be paid to the Commission-
er for property improvement, mobile
home loans and other programs under

Title I; (2) mortgagees falling to
render within prescribed deadlines ap-
plication fees, commitment extension
fees and mortgage insurance preml-
urns in connection with mortgages in-
sured by the FHA; and (3) mortgagees
failing to render mortgage Insurance
premiums within specified deadlines
for a multifamily housing project,
nursing homes, hospital, group prac-
tice facility or Title X land develop-
ment project.
(Sec- 7(o). Department of HUD Act (42
U.S.C. 3535.0).)

Issued at Washington. D.C.. Decem-
ber 1, 1978.

PATaIcrA RoBERTs HAnras,
Secretary, Department of

Housing and Urban Development.
IFE Dec. 78-34117 Filed 12-7-78; 8:45 am]

[6560-01-M]

ENVIRONMENTAL PROTECTION
AGENCY

(40 CFR Port 180]

CERL 1022-5: PP7EI996/P89]

TOLERANCES AND EXEMPTIONS FROM TOLER-
ANCES FOR PESTICIDE CHEMICALS IN OR
ON RAW AGRICULTURAL COMMODITIES

Proposed Tolerances for the Pesticide Chemical
Aldicarb

AGENCY: Office of Pesticide Pro-
grams, Environmental Protection
Agency (EPA).

ACTION: Proposed Rule.
SUMMARY: This notice proposes that
a tolerance be established for residues
of the insecticide aldicarb on pecans.
The proposal was submitted by the In-
terregional Research Project No. 4.
This amendment to the regulations
.would establish a maximum permissi-
ble level for residues of aldicarb on
pecans.

DATE: Comments must be received on
or before January 8, 1979.,
ADDRESS COMMENTS TO: Federal
Register Section, Program Support Di-
vision (TS-757) Office of Pesticide
Programs, EPA, Rm. 401, East Tower,
401 1M Street SW.. Washington, D.C.
20460.
FOR FURTHER INFORMATION
CONTACT.
- Mrs. Patricia Critehlow, Registration

Division (TS-767), Office of Pesti-
cide Programs, EPA (202/755-2516).

SUPPLEMENTARY INFORMATION:
The Interregional Research Project
No. 4 (IR-4), New Jersey State Agri-
cultural Experiment Station, PO Box
231, Rutgers University, New Bruns-
wick, N.J 08903, on behalf of the IRA
Technical Committee and the Agricul-
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tural Experiment Stations of Ala-
bama, Georgia, Mississippi, and South
Carolina, has submitted a. pesticide pe-
tition (PP 7E1996) to the EPA. This
petition requests that the Administra-
tor propose that 40 CFR 180.269 be
amended by the establishment of a
tolerance for combined residues of the
insecticide aldicarb (2-methyl-2-
(methyltho)propionaldehyde-O-
(methylcarbamoylloxime) and its cho-
linesterase-inhibiting metabolites 2-
methyl-i-
(methylsulfinylpropionaldehyde O-
(methylcarbamoyl)oxime and 2-
methyl-2-(methylsulfonyl)-
propionaldehyde 0-
(methylcarbamoyl)oxime in or on the
raw agricultural commodity pecans at
0.5 part per million (ppm). The data
submitted In the petition and other
relevant material have been evaluated.
The toxicological data considered in
support of the proposed tolerance in-
cluded a rat acute oral toxicity study
with a lethal dose (LD.) of 0.6 mi!-
gram (mg)/kflogram (kg) of body
weight (bw); a two-year rat feeding
study with a no-observable-effect-level
(NOEL) of 0.3 mg/kg bw; an 18-month
mouse feeding study with an NOEL of
0.7 mg/kg bw (both the rat and mouse
feeding studies showed no carcinogen-
Ic effects); a two-year dog feeding
study with an NOEL of 3.3 ppm; a
three-generatfon rat. reproduction
study with an NOEL of 0.7 mg/kg bw;
a rat dominant lethal test negative at
0.7 mg/kg bw; a rat teratology study,
negative at 1 mg/kg bw/day; and a
hen neurotoxicity study, negative at
4.5 mg/kg bw/day. An acceptable daily
intake (ADD of 0.180 mg/day has been
calculated using the rat NOEL of 0.3
mg/kg bw/day and a 100-fold safety
factor. Based on previously established
tolerances for residues of aldicarb es-
tablished on a variety of raw agricul-
tural commodities at levels ranging
from 1 ppm to 0.002 ppm, the theoreti-
cal maximal residue contribution
(TMRC) tq the human diet is 0.1 mg/
day. The proposed tolerance on pecans
would add less than 0.2 percent to the
TMRC.

There is no- reasonable expectation
of residues In eggs, meat, milk, or
poultry since the commodity pecans is
not considered a feed Item The nature
of the residue Is adequately under-
stood, and an adequate analytical
method (flame photometric gas chro-
matography) Is available for enforce-
ment purposes. The data submitted in
accordance with the FEDERAL REGIsTER
notice of September 29, 1977 (42 FR
51640) Requirement for Certain Pesti-
cide Registrants and Applicants for
Registration to Submit- Analyses of
Pesticides for N-nitoroso contami-
nants indicate that there is little like-
lihood of nitrosamine contamination
In aldcarb formulations. No desirable
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data in support of the proposed toler-
ance are lacking, nor are any other
considerations involved in establishing
the tolerance, nor are there any ac-
tions currently pending against contin-
ued registration of aldicarb.

The pesticide is considered useful
for the purpose for which a tolerance
Is being sought, and it is concluded
that the tolerance of 0.5 ppm estab-
lished by amending 40 CFR 180.269
will protect the public health. It is
proposed, therefore, that the toler-
ances be established as et forth
below.

Any person who has registered, or
submitted an application for the regis-
tration of a pesticide under the Feder-
al Insecticide, Fungicide, and Rodenti-
cide Act which contains any of the in-
gredients listed herein may request, on
or before January 8, 1979, that this
rulemaking proposal be referred to an
advisory committee in accordance with
section 408(e) of the Federal Food,
Drug, and Cosmetic Act.

Interested persons are invited to
submit. written comments on the pro-
posed regulation. The comments must
bear a notation indicating both the
subject and the petition/document
control number, "PP7E1996/P89". All
Written comments filed in response to
this notice of proposed rulemaking
will be available for public inspection
in the office of the Federal Register
Section from 8:30 a.m. to 4 p.m.
Monday through Friday.

Dated: December 1, 1978.

DOUGLAS D. CANPT,.
Acting Director,

Registration Division.

(Sect. 408(e), Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 346(e)).)'

It Is proposed that Part 180, Subpart
C, § 180.269 be amended by alphabeti-
cally inserting pecans at 0.5 ppm in
the table to read to follows:

§ 180.269 Aldicarb; tolerances for residues.

Commodity:

Pecans ..........

Parts
per

mUiton

* *

......... i. 0.5

*, *

8; 8:45 am]

[3510-03-M]
DEPARTMENT OF COMMERCE

Mariti ee AdmInistration

[46 CFR Pout 251]
_SUBSIDIZED VESSELS AND OPERATORS;

CONSTRUCTION-DIFFRENTIAL SUBSIDY

Standard Contract Forms

AGENCY: Maritime Administration,
Commerce.
ACTION: Notice of availability and re-
quest for comment on proposed regu-
lation.
SUMMARY: The Maritime Subsidy
Board -(the Board) proposes to adopt'
standard forms for the contracts
whfch are subject to its approval in
awarding construction-differential
subsidy (CDS). The CDS program- is
authorized by Title V.of the Merchant
Marine Act, 1936, as amended (the
Act), 46 U.S.C. 1151-1161. Each of the
proposed standard contract forms con-
tains general provisions. These provi-
sions include requirements that are
consistent with and implement Title V
of the Act. Copies of these forms are
being made available for review and
comment. The standard contract
forms, as finally adopted, .will be used
in the administration of the CDS pro-
gram.
COMMENT DATE: Written comments
by interested persons must be received
by close of business February 6, 1979.
ADDRESS: Copies of the proposed
standard contract forms may be ob-
tained from, and comments should be
addressed to, the Secretary, Maritime
Administration, Washington, D.C.
20230. Copies of the standard contract
forms and all comments will be made
available for inspection during normal
business hours in room 3099-B, De-
partment of Commerce Building.
FOR FURTHER INFORMATION
CONTACT:

Melvin S. Eck, Maritime Adminstra-
tion, Office of the General Counsel,
Washington, D.C. 20230, Tel. (202)
377-2771.'

SUPPLEMENTARY INFORMATION:
The adoption of standard contract
forms will assure a basic uniformity in
CDS contractual arrangements. The
practice of routinely considering pro-
posals to modify standard contract
provisions will be terminated. By
achieving this basic uniformity in con-
tractual arrangements, the.Board in-
tends and expects to reduce shipbuild-
ing and related costs, and thereby
effect monetary- savings in carrying
out the CDS program A determina-
tion has-been made that the standard
contract forms do not meet any of the
criteria requiring the preparation of a
.regulatory analysis that have been es-

tablishment by the Maritime Adminis-
tration pursuant to EO 12044 (43 FR
12661, March 24, 1978).

Accordingly, It is proposed that 46
CFR Part 251 be amended to include
three standard contract forms.
(Sec. 204(b), ,Merchant Marine Act, 1936, as
amended (46 U.S.C. 1114(b)): Reorganiza.
tion Plans No. 21 of 1950 (64 Stat. 1273), and
No. 7 of 1961 (75 Stat. 840), as amended by
Pub. L. 91-469 (84 Stat. 1036); and Depart-
ment of Commerce Organization Order 10-8

,(38 FR 19707, July 23, 1973).)
Dated: December 4, 1978.
By Order of the Maritime Su6sidy

Board.
JAMES S. DAWSON, Jr.,

Secretary.
[FR Dec. 78-34361 Filed 12-7-78: 8:45 am]

[6712-0T-M]
FEDERAL COMMUNICATIONS

COMMISSION

[47 CFR Part 731

[BC Docket No. 78-335; RM-27093

PROGRAM DEFINITIONS FOR'COMMERCIAL
BROADCAST STATIONS BY ADDING A NEW
PROGRAM TYPE, "COMMUNITY SERVICE"
PROGRAM AND EXPANDING THE "PUBLIC
AFFAIRS" PROGRAM CATEGORY AND
OTHER RELATED MATTERS

Order Extending Time for Filing Comments and
Reply Comments

AGENCY: Federal Communications
Commission.

ACTION: Order.
SUMMARY: Action taken herein ex-
tends the time for filing comments
and reply comments in a proceeding
concerning the possible creation of a
new, sustaining, program category,
"Community Service" programs, and
the enlargement of the definition of
public affairs programming to include
dramatizations produced on a sustain-
ing basis. Petitioner, National Organi-
zation for Women, states that the ad,
ditional time Is needed so that it can
prepare well researched comments.
DATES: Comments must be filed on
or before January 27, 1979, and reply
comments must be filed on or before
February 28, 1979.
ADDRESSES: Federal Communica-
tions Commission, Washington, D.C.
20554.
FOR FURTHER INFORMATION
CONTACT:

Freda Lippert Thyden, Broadcast
Bureau (202-632-7792).

SUPPLEMENTARY INFORMATION:

Adopted: December 1, 1978.
Released: December 5,,1978.
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In the matter of amendment of
Jonission rules concerning program
definitions for Commercial Broadcast
Stations by adding a New Program
Type, "Community Service" Program
and-Expanding the "Public Affairs"
Program Category and other related
matters, BC Docket No. 78-335, R1d-
2709.

1. On October 5, 1978, the Commis-
sion adopted a Memorandum Opinion
and Order and Notice of 'Inquiry. 43
P.R. 50002, concerning the above-enti-
tled proceeding. The present dates for
filing comments and reply comments
are December 26, 1978, and January
25, 1979, respectively.

2. A Motion for Extension of Time
was filed by the counsel for the Na-
tional Organization for Women re-
questing an extension of time for
filing comments and reply comments
to and including February 24, and
March 26, 1979, respectively. Counsel
states that because the comment due
dates fall during the middle of the
Hannukah-Christmas-New Year holi-
day season, public interest groups, in-
cluding the National Organization for
Women, are placed at a significant dis-
advantage because most such groups
depend on volunteers for research as-
sistance. He states further that public
interest and other non-industry
groups have been called upon to re-
spond to a wide variety of other Com-
mission proposals which are vitally im-
portant and which will take a consid-
erable amount of time to make an ade-
quate response. For these reasons
counsel asserts that additional time is
necessary in order to prepare equally
well-researched comments in this in-
quiry.

3. On the basis of the reasons con-
tained in the above-mentioned request
for extension of time, we are persuad-
ed that some additional time is war-
ranted in order to issure development
of a sound and comprehensive record
on which to base a final decision in
this proceeding. We believe that 30
days is sufficient for the filing of com-
ments. Since other interested parties
may wish additional time to respond
to these comments, we shall extend
the reply comment date the same
amount of time.

4. Accordingly, it is ordered, That
the request for extension of time filed
by the National Organization for
Women, is granted to the extent that
the dates for filing comments and
reply comments are extended to and
including January 27, and February
28, 1979, and is denied in all other re-
spects,
. 5. This action is taken pursuant to
authority contained in Sections 4(i).
,5(d)(1) and 303(r) of the Communica-

tions Act of 1934. as amended, and
§ 0.281 of the Commission's rules.

FEDERAL COMMUNICATIONS
COMMMsSION,

VALLACE E. JOHNSON.
Chief, Broadcast Bureau.

[FR Doc. 78-34290 Filed 12-7-78: 8:45 aml

[7035-01-M]

INTERSTATE COMMERCE
COMMISSION

[49 CFR Part 10011

[Ex Parte No. 3601
GENERAL RULES AND REGULATIONS

Inspection of Records
DEcER 5, 1978.

AGENCY: Interstate Commerce Com-
mission.
ACTION: Advance notice of proposed
rulemaking.

SUMMARY: This notice requests
public comment on whether the Inter-
state Commerce Commission should
adopt regulations to govern the proc-
essing of Freedom of Information Act
requests for documents which contain
commercial information furnished to
the Commission 'by private business
firms.
DATES: Written comments should be
submitted on or before January 22.
1979.
ADDRESSES: An original of any com-
ments and 15 copies, if possible, should
be sent to: Secretary, Interstate Com-
merce Commission, Washington. D.C.
20423.
FOR FURTHER INFORMATION
CONTACT'

Wayne M. Senville. Tel: (202) 275-
1684.

SUPPLEMENTARY INFORMATION:
The Commission does not. now have
regulations specifically dealing with
the processing of Freedom of Informa-
tion Act (FOIA) requests for docu-
ments which contain commercial In-
formation furnished to the agency by
private business firms. The Commis-
sion's current practice when we receive
an FOIA request for such documents
is to inform the firm of the request
and give It an opportunity to explain
how disclosure might be harmful.

If the firm does not object to disclo-
sure, the documents are promptly re-
leased.- However, where the affected
firm protests and the Commission is
persuaded that disclosure would likely
result in substantial competitive harm '

to the business involved, the docu-
ments may be withheld under 5 US.C.
552(b)(4). On the other hand. if the
Commission finds the showing of po-
tential harm to be Insufficient, we
may release the documents after
giving the firm several days advance
notice.
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Although the Commission is not
aware of any problems that have
arisen under Its present practice, the
Committee on Government Oper-
ations of the United States House of
Representatives has suggested that all
government agencies reevaluate their
current handling of FOIA requests for
business Information.

The Committee's analysis and rec-
ommendations are contained in H.
Rep. No. 95-1382. 95th Cong. 2d Sess.,
"Freedom of Information Act Re-
quests for Business Data and Reverse-
FOIA Lawsuits." (Copies of the report,
dated July 20, 1978, may be requested
from the House Committee on Gov-
ernment Operations.) The Commit-
tee's basic recommendation is that
agencies promulgate regulations to
govern the handling of FOIA requests
for business information. Such regula-
tions are considered necessary because
of judicial acceptance of "reverse-
FOIA' lawsuits. Reverse-FOIA cases
arise when a firm that has provided
sensitive business information to an
agency seeks injunctive relief to pre-
vent release of the information to an
FOIA requester. Naturally, if the
agency has already released the infor-
mation to the requester it is too late
for a firm to seek an injunction. Be-
cause the FOIA Itself makes no provi-
sion for notifying a submitter of busi-
ness Information that the agency is
about to release that information.
some uncertainty as to an agency's ob-
ligations has resulted. Many agencies,
including the Commission, currently
follow an informal practice of giving
advance notice of disclosure to the
submitter, to permit an application to
a court for injunctive relief. Other
agencies, especially those handling a
high volume of FOIA requests for
business data, have already adopted
formal rules providing for advance
notice.

Because the Committee recognizes
that each agency may face different
considerations in processing FOIA re-
quests for business information, and
because we would like to learn what
problems, if any, both submitters of
Information to the Commission and
FOIA requesters face, we are seeking
comments before proposing any rules.

While the Commission invites public
comment on any relevant matter, we
are especially interested in response to
the following questions raised by" the
Government Operations Committee's
report:

1. Should the Commission adopt reg-
ulations to provide submitters of busi-
ness information with formal notice
whenever the Commission receives an
FOIA request. involving documents
they have submitted?

2. When an FOIA request is re-
ceived, should the Commission: (a) re-
quire a written statement from the
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submitter explaining why any docu-
ments should be withheld; or (b) rely
exclusively on informal communica-
tions with the submitter?

3. With respect to the preceding
question, should the Commission also
consider the views of the FOIA reques-
tor on why the documents should be
disclosed?

4. If the Commission determines
that documents should be disclosed,
should there be a provision for admin-
istrative appeal?

5. Should submitters of business in-
formation be required to Identify what
information they consider confidential
at the time the information is first
provided to the Commission? If so,
should the submitter also be required
to, justify the claim of confidentiality
at that time; and should information
not marked confidential be automati-
cally made available to the public
upon request? ,

6. Should the Commission, if re-
quested by the submitter, make ad-
vance determinations of confidential-
ity either prior to or just after submis-
sion of the business information? If so,
what effect should an initial finding of
confidentiality have on subsequently
received FOIA requests?

7. Are there any categories of busi-
ness data for which the drafting of
substantive disclosure rules might be
helpful?

Dated November 29, 1978.
By the Commission, Chairman

O'Neal, Vice Chairman Christian,
Commissioners Brown, Stafford,
Gresham, and Clapp.

H. G. HoimE, Jr.
Secretary.

EF Doc. 78-34364 Filed 12-7-78; 8:45 am]

[7035-01-M]

f49 CFR Part 1249]

'(No. 37002]

REVISION OF QUARTERLY REPORT FORM QFR,
AND ELIMINATION OF REQUIREMENT :TO
FILE BY CLASS I CONTRACT CARRIERS AND
ALL NON-INSTRUCTION 27 CLASS 11 MOTOR
CARRIERS OF PROPERTY

Proposed Rule

AGENCY: Interstate Commerce Com-
mission.
ACTION: Notice of Proposed Rule-
making.
SUMMARY: The Commission pro-
poses to revise the Quarterly Report
of Results of Operations (Form QFR)
prescribed for Class I and II motor
carriers of property subject to the In-
terstate Commerce Act. The proposed
revisions would simplify the reporting:

form and relieve many carriers from
the requirement that they file quar-
terly reports. These carriers would,
however, be required to retain these
accounting records in order to file
their annual reports with the Commis-
sion.

Certain Class II carriers would still
have to file Form QFR. Those deriving
an average of 75 perc'ent or more of
their operating revenues from the in,
tercity transportation of general com-
modities ("Instruction 27" carriers)
would still have to file quarterly re-
ports. We are also inclined to favor the
retention, for the time being at least,
of the quarterly reporting require-
ment for Class II household goods car-
riers. The revised order would be ef-
fective with the quarterly report
period beginning January 1, 1979.'

This notice is being _published in
summary form in order to conserve
paper and to reduce printing costs.
Persons wishing a 'complete copy of
the notice of proposed rulemaking,
which includes copies of the proposed
revision of Form QFR, may obtain
thefn from the Commission by calling
the Office of the Secretary using the
special toll-free telephone number
listed below.
DATES: Comments are due in the
Commission on or before January 22,
1979.
ADDRESSES: Send comments to: The
Secretary, Interstate Commerce Com-
mission, Washington, D.C. 20423.
FOR FURTHER INFORMATION
CONTACT:

For Copies of This Notice Including
Proposed Changes To Form QFR: 800-
424-5403.

For Other Information About. The
Proposal Call: ,

James H. Bayne, Tel. 202-275-733.
SUPPLEMENTARY INFORMATION:
The present quarterly report; of re-
sults of operation (QIFR) contains
three different parts. One part is sub-
mitted by household goods carriers,
another by carriers conducting general
freight operations, and the tbird by
those carriers with a combination of
operations. We would like to eliminate
the need to send different 'sets of
forms to different carriers, and instead
to sent the same form to all carriers,
regardless 'of class -or other criteria.
The new report form will consist of 11
pages. All carriers required to file the
quarterly report will receive pages 1-7,
while pages 8-11 of this revised form
will be sent to only household goods
carriers. Certain information required
on pages 1-7 will not have to be sub-
mitted by all carriers subject to quar-
terly reporting requirements. For ex-
ample, page 7, would apply only to
Class I motor carriers of property, and
pages 5 and 6 would have to be com-

pleted only by the "Instruction 27"
carriers, as defined in 49 CFR 1207,
Dfinitions.

As part of our review of the need
and usefulness of our reporting re-
quirements, we plan to eliminate the
filing requirement of 'Form QFR by
Class I contract carriers and by those
Class II carriers that are not subject
to instruction 27 (that Is, those that do
not derive an average of 75 percent or
more of their operating revenues from
the intercity transportation of general
commodities). Our desire to eliminate
the filing of these reports by certain
carriers is based on the fact that these
reports are used only to a limited
extent. By eliminating these reports,
we would reduce the expense of col-
lecting and processing, as well as help
small businesses by relaxing reporting
requirements. We find that 642 Class I
contract carriers and 2,390 Class II
common carriers would be relieved
from filing the quarterly reports, We
estimate annual savings of 49,500
hours to the carriers and 688 hours to
the Commission.

The Commission has directed its
staff to review Its needs for cost and
other information pertinent to the dis-
position of requests for general rate
increases filed by motor carriers of
household goods. It Is anticipated that
a proceeding will be Instituted soon
looking toward the development of
procedures and establishing dath re-
quirements that would have to be met
by the household goods carriers In re-
questing general rate Increases. Until
this issue can be resolved, we do not
anticipate relieving Class II household
goods carriers from the requirement
that they file Form QFR. However, we
have not reached a definite conclusion
on this question, and will welcome any
comments on this subject from inter-
ested persons.

It is ordered:
A proceeding is instituted to consid-

er adoption of a revised quarterly
report Form QFR and for the purpose
of making any other changes which
the facts and circumstances may justi-
fy and require.

All Class I and Class II motor carri-
ers of property subject to Part II of
the Interstate Commerce Act are

•made respondents in this proceeding.
No oral hearing will be scheduled for

the receiving of testimony In this pro-
ceeding unless a need should later
appear, but respondents or any other
interested party may participate in
this proceeding by submitting for con-
sideration written statements of fact,
views and arguments on 'the subjects
mentioned, or any other subjects ap-
propriate to this proceeding.

Interested persons wishing to submit
written statements of fact, views and

'arguments should file an original (and,
if possible, 11 copies) of such represen-
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tations with the Secretary, Interstate
Commerce Commission, Washington,
D.C. 20423, on or before January 22,
1978. All statements will be considered
as evidence and as part of the record
in the proceeding.

Materials and suggestions submitted
shall be made available for public in-
spection at the offices of the Inter-
state Commerce Commission, 12th and
Constitution Avenue NW., -Washing-
ton, D.C. during regular business
hours.

Statutory notice of this proceeding
shall be given to all respondents and
to the general public by mailing a copy
of this order to the Governor of every
State having jurisdiction over trans-
portation, by posting a copy of this
order in the Office of the Secretary,
Interstate Commerce Commission,
Washington, D.C. for public inspection
and by delivering a copy to the Direc-
tor, Division of the Federal Register as
notice to all interested persons.

This notice is issued under the au,
thority of 204 and 220 of the Inter-
state Commerce Act, 49 U.S.C. 304 and
'320.

By the Commission, Chairman
O'Neal, Vice Chairman Christian,
Commissioner* Brown, Commissioner
Stafford, Commissioner Greshamnd
Commissioner Clapp. *

H. G. Hoh=, Jr.,
Secretary.

[FR Doc. 78-34194 Filed 12-7-78; 8:45 am]

[6450-o1-M]
DEPARTMENT OF ENERGY

[10 CFR Part 211]

REQUEST FOR INTERPRETATION

AGENCY: Office of General Counsel,
Department of Energy.

ACTION: Notice of Public Hearing.

SUMMARY: Notice is hereby given
that, pursuant "to 10 CFR Part 205,
Subparts F and M, the Office of Gen-
eral Counsel of the Department of
Energy (DOE) will hold a hearing in
connection with its consideration of a
request for interpretation submitted
by Richard L. Robinson. The reguest
for interpretation concerns the appli-
cability of the provisions of 10 CFR
210.62 (the "normal business practices
rule") to the commissions paid by sup-
pliers of propane to consignee agents
who qualify as wholesale'purchaser-re-
sellers under 10 CFR 211.51. In view of
the impact that an interpretation in
-this matter would have on both suppli-
ers and certain wholesale purchaser-
resellers:, the-DOE will hold a public
hearing and solicit written comments
from any party who believes it may be
affected by a decision on this request
for interpretation.

DATES: Comments by January 10.
1979; Requests to speak by December
13, 1978, 4:30 p.m.; Hearing date: De-
cember 20, 1978. 9:30 a.m.

ADDRESSES: Send comments and re-
quests to speak to: Office of Public
Hearing Management, Box WJ, Room
2313, 2000 M Street, NW., Washing-
ton, D.C. 20461.
HEARING LOCATION: Room 3000A,
12th & Pennsylvania Avenue. NW.,
Washington, D.C. 20461.

FOR FURTHER INFORMATION
CONTACT.

Robert C. Gillette (Hearings Proce-
dures), Economic Regulatory Admin-
istration, Room 2214B, 2000 M
Street, NW., Washington, D.C.
20461, (202) 254-5201.
Alexander P. Haig (Office of Gener-
al Counsel). Department of Energy.
Room 7134, 12th & Pennsylvania
Avenue, NW., Washington. D.C.
20461, (202) 633-8814.

SUPPLEMENTARY INFORMATION:

I. BACKGROUND
Pursuant to 10 CFR 211.51, a firm

which obtains an allocated product by
consignment and transfers it to a pur-
chaser without substantially changing
its form may qualify as a wholesale
purchaser-reseller. This position is
clarified by Ruling 19758, 40 FR
30037 (July 17, 1975), whch discusses
the manner in which firms receiving
allocated products pursuant to con-
signment agreements may qualify as
wholesale purchaser-resellers as that
term is defined in § 211.51. These con-
signees frequently receive payment
from their suppliers through commls-
sion schedules based on volumes of
product delivered to purchasers. The
significance of the wholesale purchas-
er-reseller status for-these consignees
iS that it entitles them to a continued
supply of allocated product from their
base period suppliers.

Mr. Robinson in his request for in-
terpretation states that he is a pro-
pane distributor who receives his prod-
uct on consignment from his supplier.
Based on the particular facts of his
case, Mr. Robinson asserts that he
qualifies as a wholesale purchaser-re-
seller under § 211.51 and Ruling 1975-
8. However, since 1974, Mr. Robinson
has been operating under an amended
commission schedule which he main-
tains provides insufficient income for
conducting his business. He therefore
seeks an interpretation that the
method by which his commission Is
computed under the amended commis-
sion schedule constitutes a deviation
from normal business practices in
effect during the base period and con-
sequently violates the normal business
practices rule in § 210.62.

In addition to Mr. Robinison's re-
quest, we have received 11 other re-
quests for interpretation from distnb-
utors who raise similar issues. In these
cases, for each gallon of product deliv-
ered by the consignee there is a fixed
commission that the consignees assert
fails to account for any increased non-
product costs or inflation.

In light of this situation and the ef-
fects it has on both the wholesale pur-
chaser-resellers who receive their allo-
cated products on a consignment basis
and their suppliers, we are soliciting
comments and convening a hearing for
the purpose of determining the ixtent
to which this situation exists within
the Industry. For example, we would
be interested in obtaining information
on the various methods by which com-
missions are computed by other sup-
pliers, and data regarding the extent
to which operating costs of consignees
have risen with respect to adjustment
to commission schedules. Inaddition.
further details are sought with respect
to the operational aspects of the rela-
tionships between the suppliers, the
wholesale purchaser-resellers (who re-
ceive product on consignment), and
the end-users who purchase the allo-
cated product.

IL HEAcrG AND COM2MET PROCEDURES

A public hearing on the matters dis-
cussed in this Notice will begin at 9:30
a.m. on December 20, 1978, in Room
3000A, 12th & Pennsylvania Avenue,
NW.. Washington. D.C. 20461. Any
person who has an interest in this pro-
ceeding, or who is a representative of a
group or class of persons that has an
Interest In this proceeding. may make
a written request for an opportunity
to make an oral presentation. Re-
quests to speak should be directed to
the Office of Public Hearing Manage-
ment. Box WJ, Room 2313. 2000 M
Street, NW., Washington, D.C. 20461,
and must be receIved-before 4:30 pan.
on December 13, 1978. They may be
hand-delivered between the hours of
8:00 am. and 4:30 pan., Monday
through Friday. Label the request,
both on the document and on the en-
velope. "Comments on Robinson Re-
quest for Interpretation.!"
A request to speak should include a

brief description of the interest to be
represented, and it should include a
summary of the proposed oral presen-
tation. In addition, the request to
speak should contain a phone number
where a representative may be con-
tacted through December 15, 1978.
Each person who is selected to be
heard will be notified before 4:30 pam,
local time, December 15, 1978. Fifty
(50) copies of the statement to be pre-
sented must be submitted to Public
Hearing Management, Box WJ, Room

FEDERAL REGISTER, VOL 43, NO. 237--RIDAY, DECEMBER 8, 1978

57627



PROPOSED RULES

2313, 2000 M Street, NW., Washing-
ton, D.C. 20461, before 4:30 pan. on
December 19, 1978.

We reserve the right to select the
persons to be heard at the public hear-
ing, to schedule their respective pre-
sentations and to establish the proce-
dures governing the conduct of the
hearing. We may limit the length of
each presentation, based on the
number of persons requesting to be
heard.

An official of the DOE will be desig-
nated to preside at the hearing. How-
ever, it will not be an adjudicatory of
evidentiary hearing. Questions may be
asked. only by those conducting the
hearing, and there will be no cross-ex-
amination of persons presenting state-
ments. At the conclusion of all initial
oral statements, each person who has
made an oral statement will be given
the opportunity to make a rebuttal
statement. Rebuttal statements will be
given in the order in which the initial
statements were made and will be sub-
ject to time limitations.

Any person who wishes 'to ask a
,question at the hearing may submit
the question in writing to the presid-
ing officer. The presiding officer~will
determine whether the question is rel-
evant and whether it should be pre-
sented in view of the time limitations.
The presiding officer will announce
any further procedural rules needed
for the proper conduct of the hearing.
A transcript of the hearing will be

made, and be available for inspection
at the Freedom of Information Office,
Forrestal -Building, Room GA 152,
1000 Independence Ave., SW., Wash-
ington, D.C. 20585, between the hours
of 8:00 a.m. and 4:30 p.m., Monday
through Friday. A copy of the tran-
script may also be purchased from the
reporter.

Interested persons are also Invited to
submit written .comments with respect
to this matter to the above address for
Public Hearing Management. Com-
ments should be identified on the out-
side of the envelope and on the docu-
ments submitted to DOE with the des-
ignation "Comments on Robinson Re-
quest for Interpretation." Fifteen (15)
copies should be submitted. All com-
ments and related information should
be received by DOE by January 10,
1979, in order td ensure consideration.

Any information or data considered
by the person to be confidential must
be so identified and submitted in one
written copy. Any material not accom-
panied by a statement of confidential-
ity will be considered to be non-confi-
dential. The DOE reserves the right to
determine the confidential status of
the information or data and to treat
that material accordingly.

Issued in Washington, D.C. Decem-
ber 5, 1978.

EvEARD A. MARSEGLIA, Jr.,
Acting Assistant General Counsel

forlnterpretations and Rulings.
[FR Doc. 78-34529 Filed 12-7-78; 11:15 am]

FEDERAL REGISTER, VOL 43, NO. 237-FRIDAY, DECEMBER 8, 1978

57628



57629

notices
This section of the FEDERAL REGISTER contains documents other than rules or proposed rules that are apptoile to the public. Notices of hearings and

investigations, committee meetings, agency decisions and rlings, delegations of authority, filing of petitions and appIcoons and agency stptements of
organization and functions are examples of documents appearing in this section.

[3410-02-M]
DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

FRESH NECTARINES GROWN IN CAUFORNIA.
FRESH PEARS, PLUMS, AND PEACHES
GROWN IN CAUFORNIA

Order Directing That a Referendum Be Con-
ducted; Determination of Representative
Period for Voter Eligibility; and Designation
of Referendum Agents To Conduct the Refer-
endum

AGENCY: Agricultural Marketing
Service, USDA.

. ACTION: Referendum order.

SUMMARY: This document directs
that a -referendum be conducted
among growers of nectarines, fresh
pears, plums, and peaches grown in
California to determine whether they
favor continuance of the marketing
agreement and order programs.

DATES: Referendum period January
27 through February 11, 1979.
ADDRESSES: See information con-
tained in supplementary information.

FOR FURTHER INFORMATION
COINTACT'

Charles R. Brader, 202-447-6393.

SUPPLEMENTARY INFORMATION:
Pursuant to f§916.64(e) and 917.61(e),
respectively, of the marketing agree-
ments, as amended, and Order Nos-
916 and 917, as amended (7 CFR Parts
916 and 917), and the applicable prdvi-
sions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), it is hereby directed
that a, referendum be conducted
within the period January 27, 1979,
through February 11, 1979, among the
growers who, during the period March
1, 1978, through December 31, 1978
(which period is hereby determined to
be a representative period for the pur-
poses of such referendum), were en-
gaged, in the State of California, in
the production of any fruit covered by
the said amended marketing agree-
ments and orders for market in fresh
form to ascertain whether continu-
ance of the said amended marketing
orders as to such fruit is favored by
the growers. Said §§ 916.64(e) and
917.61(e), respectively, specify that
-such a referendum shall be held
within the period December 1, 1974,
through February 15, 1975, and within

the same period of every fourth fiscal
period thereafter, to ascertain wheth-
er continuance Is favored by the grow-
ers.

W. B. Blackbrn and G. P. Muck.
Fruit and Vegetable Division, Agricul-
tural Marketing Service. U.S. Depart-
ment of Agriculture, 2424 Arden Way,
Suite 65, P.O. Box 255507. Sacramen-
to. California 95825. are hereby desig-
nated as referendum agents of the
Secretary of Agriculture to conduct
said referendum. The procedure appli-
cable to the referendum shall be the
'Procedure for the Conduct of Refer-
enda in Connection with Marketing
Orders for Fruits. Vegetables, and
Nuts Pursuant to the Agricultural

-Marketing Agreement Act of 1937. as
amended" (7 CFR 900.400 et seq.).

Copies of the texts of the aforesaid
amended marketing orders may be ex-
amined in the office of the referen-
dum agents or of the Director. Fruit
and Vegetable Division. Agricultural
Marketing Service, U.S. Department
of Agriculture, Washington, D.C.

- 20250.
Ballots to be cast In the referendum

may be obtained from the referendum
agents and from their appointees.

Dated: December 4, 1978.

JMan C. HILL
DepuyAssistan t Secretary.

(FR Doc.'78-34276 Filed 12-7-78: 8:45 am]

[3410-02-M1

Federal Grain Inspection Service

OFFICIAL AGENCY DESIGNATION

Cancellation of the 0. S. Smith Grain Inspec-
tlion-Official Designation of the D. L Bol-
tenhous. Groin Inspecton-Proposal of Ge-
ographic Areas

AGENCY: Federal Grain Inspection
Service, USDA.
ACTION: Notice and Request Ifor
Comments.
SUMMARY: This notice announces
the canncellation of designation of the
0. S. Smith Grain Inspection, Belle-
vue, Ohio and also announces the des-
ignation of the D. L. Boltenhouse
Grain Inspection. Bellevue. Ohio.
owned by Mr. Dennis L. Boltenhouse.
as an official agency to perform grain
inspection services under the U.S.
Grain Standards Act, as amended, ef-
fective September 25, 1978. This notice

alio proposes a geographicarea within
which the agency will operate.

DATE: Comments by January 8,1979.

FOR ADDTIONAL INFORMATION
CONTACT:.

Edith A. Christensen. Federal Grain
Inspection Service, Compliance Divi-
sion, Delegation and Designation
Branch-, 201 14th Street, SW. Room
2405, Auditors Building, Washing-
ton, D.C. 20250, (202) 447-8525.

SUPPLEMENTARY INFORMATION:
The United States Grain Standards
Act, as amended (7 U.S.C. 71 et seq.)
(hereinafter the "Act"), has been
amended to extensively modify the of-
ficlal grain Inspection system Pursu-
ant to Section 7 and 7A of the Act (7
U.S.C. 79 and 79a), the Administrator
of the Federal Grain Inspection Serv-
ice (FGIS) has the authority to desig-
nate any State or local governmental
agency, or any person, as an official
agency for the conduct of all or spec-
fled functions involved in official in-
spection (other than appeal inspec-
tion), weighing, and supervision of
weighing of grain at locations where
the Administrator determines there is
a need for such services. Such designa-
tion shall terminate triennially (7
U.S.C. 79(g)(1) and 79a(c)).

On August 7, 1978, a notice was pub-
lished in the FDEULax REGISTER (43 FR
34827-34828) announcing that (1) the
0. S. Smith Grain Inspection. Belle-
vue. Ohio, requested that its designa-
tion as an official inspection agency be
transferred effective June 1, 1978, to
Mr. Dennis L. Boltenhouse, a licensed
Inspector from the Columbus Grain
Inspection, Columbus, Ohio. (2) M,1r.
Boltenhouse applied for designation in
accordance with Section 7(f)(1) of the
Act (7 U.S.C. 79(f)(1)) to operate as an
official agency at Bellevue, Ohio. to be
known as the D. I. Boltenhouse Grain
Inspection. (3) The D. L. Boltenhouse
Grain Inspection was given an interim
designation as the official agency at
Bellevue, Ohio, effective June 1, 1973.

Interested persons were given until
September 6, 1978. to submit written
views -and comments with respect to
the requested transfer of designation
and/or to apply for designation to op-
erate as an official agency at Bellevue,
Ohio. No comments were received re-
garding the August 7, 1978, notice. No
additional applications were received,
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other than the application from Mr,
Boltenhouse.

The FGIS has conducted the re-
quired investigation of theD. L. Bol-
tenhouse Grain Inspection, which in-
cluded an onsite review of the inspec-
tion point at Bellevue.

' NoTE.-Section 7(f)(2) of the Act (7 U.S.C.
79(f)(2)) generally provides that not more
that one official agency shall be operative
at one time for -any geographic area as de-
termined by the Administrator.

As a result of this investigation, and
after due considerdtion of the requestfor transfer, the D. L. Boltenhouse

Grain Inspection owned by Mr, Deinis
L. Boltenhouse was selected for desig-
nation under the Act to perform offi-
cial inspection functions (other than
appeal inspection), not including offi-
cial weighing. The designation of the
0. S. Smith Grain Inspection was can-
celled effective June 1, 1978.

In order to continue- orderly inspec-
tion services at Bellevue, Ohio, the D.
L. Boltenhouse Grain Inspection was
given an interim designation effective
June 1, 1978. A document designating
the D. L. Boltenhouse Grain Inspec-
tion as an official agency was signed
on September 25,'1978. Said designa-
tion also included an interim assign-
ment of geographic area within which
the official agency shall officially- in-
spect grain. The geographic area as-
signed'.on in interim basis to the D'. L.
Boltenhotise Grain' Inspection pending
final determination in this matter is:

Bound on the-North by: The Ottawa-San-
dusky line from State Route '590 east of
Lake Erie: the Lake Erie shoreline east to
the Ohio-Pennsylvania State line;

Bound on the East by: The Ohio-Pennsyl-
vania State line south to State Route 154;

Bound on the South by: State RouteF 154
west to Lisbon, OhIo; U.S. Route 30 west to
B ucyrus, Ohio;

Bound on the West by: State Route 19
north to Seneca County; west - on the
Seneca-Crawford County and Seneca-Wyan-
dot County lines to State Route 53; State
Route 53 north to Sandusky County; the
southern Sandusky County line west to
State Route 590; State Route 590 north to
Ottawa County.

Interested persons may obtain a map
of the proposed geographic area from
the Compliance Division, Delegation
and Designation Branch.

The specified service point of the D.
L. Boltenhouse Graln Inspection is
Central Soya, Goodrich Road, Belle-
vue" -Ohio 44811, which is located
within' tlie agency's proposed geo-
graphic area. A specified service point
for the purpose of this notice is a city,
town, or other location specified by an
agency for 'the conduct of all or speci-
fied official inspection functions and
where the agency or one or more of its
licensed inspectors is located. A service
location for the purpose of this notice
is a' city, town, or other location speci-
fied by an agency for 'the conduct of

NOTICES

official inspection functions other
than official grading where no li-
censed inspector is located. The desig-
nation document provides for the in-
clusion of additional specified service
points and service locations which may
be established in the future, within
the agency's assigned geographic area.

Publication of this notice does not
preclude future amendment of this
designation, consistent with the provi-
sions and objectives of the Act.

Interested persons are hereby given
-opportunity to submit written views or
comments with respect to the geo-
graphic area proposed for assignment
to the D. L. Boltenhouse Grain Inspec-
tion. All views or comments should be
submitted in writing to the Office of
the Director, Compliance Division,
Federal Grain Inspection Service, 201
14th Street, SW., Room 2406, Auditors
Building, Washington, D.C. 20250. All
materials submitted should be mailed
to the Director not later than January
8, 1979. All materials submitted will be
made available for public inspection at
the Office of the Director during regu-
lar business hours (7 CFR 1.27(b)).
Consideration will be given, to the
views and comments filed with the Di-
rector and to all other information
available to the U.S. Department of
Agriculture before final determination
of the assignment of geogrpahic area
is made.
(Sec. 4, Pub. L. 94-582, 90. Stat. 2868, (7
U.S.C. 75a); sec. 8, Pub. L. 94-582, 90 Stat.
2870 (7 U.S.C. 79); sec. 9, Pub. JL. 94-582, 90
Stat. 2875 (7 U.S.C. 79a); sec. 27, Pub. L. 94-
582, 90 Stat. 2889 (7 U.S.C. 74 note))

Done in Washington, D.C. on De-
cember 1, 1978. •

L. E. BARTELT,
Adminiatrator.

EFR Doec. 78-34301 Filed 12-7-78; 8:45 am]

[6320-01-M]
CIVIL AERONAUTICS BOARD

(Docket No. 32872]

BRANIFF AIRWAYS, INC. V. TEXAS
INTERNATIONAL AIRUNES, INC.

Postponement of Enforcement Proceeding
Hearing

The hearing in this proceeding pre-
viously scheduled' to be held on 'De-
cember 20, 1978 (43 FR 55270, dated
November 27, 1978) is postponed until
further notice or action by the judge
otherwise disposing of the matter.

*Dated at Washington, D.C., Decem-
ber 1, 1978.

FPUAIK M. WHTING,
Administrative Law Judge.

EPR Dec. 78-34289 Filed 12-7-78; 8:45 am]

[6320-01-M]
[Agreement CAB 2698, R-41, etc.: Docket

No. 25280, etc.; Order 78-11-146]

INTERNATIONAL AIR TRANSPORT
ASSOCIATION

Order Regarding Conditions of Carrlage-
Cargo

Adopted by the Civil Aeronautics
Board at its office in Washington,
D.C., on the 30th day of November
1978.

In Order 78-8-10, August 3, 1978. We
approved (some conditionally) and dis-
approved provisions In two IATA t res-
olutions (Resolutions 600(b) and
600(j)) restating the conditions of car-
ridge of cargo to appear on the back
and face of cargo air waybills. On Oc-
tober 4, 1978, IATA filed a motion for
clarification and/or stay of some pro-
visions of Order 78-8-10. Inasmuch as
the air waybills now in use bear the
conditions of carriage approved by
Order E-3230, 10 CAB 783 (1949),
IATA requests a stay of the disapprov.
al of Order E-3230 to allow the carr
ers lead time to prepare, print and cI'-
culate new air waybills2 IATA re-
quests a period of fifteen months on
the grounds: (1) That IATA Traffic
Conferences must review and declare
effective the conditions of carriage as
approved, conditioned and disapproved
by Order 78-8-10; (2) that there is a
printing lead time because of the lim-
ited number of specialized printers;
and (3) that time is required to effect
distribution of the new air waybills,
Additionally, IATA requests clarifica,
tion of changes designated to meet the
objections to those provisions which
were approved conditionally or disuip-
proved.

We think a period of six months
should be sufficient for the carriers to
use up the existing stock of air way.
bills, and to order and distribute the
new air waybills. The conditions of
carriage now in use are based on the
Board's approval in 1949, and the ef.
fectiveness of the new conditions of
carriage approved by Order 78-8-10
should not be unduly delayed. More-
over, more than two months have al-
ready passed since we adopted Order
78-8-10. We shall, therefore, stay for a
period of six months our disapproval
of Resolutions 600(b) (Version I) and
Resolution 600(0) (Version I).

Order 78-8-10 attached conditions to
the approval of Articles (1)2(b), (1)
and (1) 14 of Resolution 600(J), IATA
accepts the condition to Article (1)2(b)
to the effect that approval Is not to be
construed as Board approval, either
express or implied, of the provisions of
any of the carriers' filed tariffs. IATA

International Air Transport Association,2 The disapproval of Order F-3230 means
that there is no support for the conditions
of carriage on the waybills now in use,
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also accepts deletion of the phrase "or
any other person" in Article (1) 14. Ar-
ticle (1)6 provides that in determining
a carrier's monetary liability for loss,-
damage or delay of part of a shipment,
the weight to be taken into account
shall be only the weight of the pack-
age or packages concerned..We condi-
tioned our approval of this provision
to provide that the chargeable weight
of the part or parts shall be taken into
account. 3 IATA states that this condi-
tion may create disparate treatment
between shippers, as well as provide
opportunities for claim disputes. As we
stated in Order 78-8-10. chargeable
weight is the weight used to assess
transportation charges as distin-
guished from the actual weight of the
shipment. Thus;- in the case of light
but bulky commodities, thp carriers
base their charges on an assumed
higher weight to compensate for the
space occupied. We do not doubt that
disparities will result when an as-
sumed, rather than actual, weight is
used to assess charges; but the shipper
who pays the transportation charges
based on an assumed higher weight
should be covered by such higher
weight, rather than the lesser actual
weight, so long as the carrier bases its
monetary liability on the weight of
the package or packages. As a matter
of fact, domestic cargo carriers base
their liability on the chargeable
weight, and we are not aware of any
problems in this regard. We believe
that the equities lie in favor of the
shipper, and therefore we affirm our
holding in Order 78-8-10.

Order 78-8-10 disapprove Articles
(1)8, (1)9, (1)11 and (1)13(c). IATA ac-
cepts disapproval of Article (1)8, deal-
ing -with the agency relationship
where the carrier cuts its own air way-
bill. Turning to Article (1)9 which
would permit substitute service, IATA
now proposes to add the phrase "sub-
ject to carrier's applicable tariffs." In
disapproving this article, we stated
that the substitute service as proposed
was unduly broad because it would
permit trucking between U.S. points
not authorized in currently effective
air services agreements. The addition
of the phrase "subject to carrier's ap-
plicable tariffs" is meaningless, inas-
much as all the conditions of carriage
are subject to applicable tariffs. IATA
itself recognizes that our approval of
Article. (1)2(b), 'supra, was expressly
subject to the condition that approval
is not to be construed as approval of
any of the filed tariffs. The phrase
"subject to carrier's applicable tariffs"
does not reach the fundamental fault
of Article (1)9.

3We also provided that the weight of the
package as a whole, and not the individual
piece or article within-the package, should
be taken into account.

We diapprove Article (1)11 4 on the
grounds that: (1) The carriers have in-
terpreted ths provision to require the
shipper to pay transportation charges
even when the carrier has failed to
carry out Its contract to deliver the
shipment; and (2) It would make the
shipper liable even when the carrier
extends credit to the consignee with-
out the express consent of the shipper.
To meet the first objection, IATA now
proposes to add the phrase "subject to
the rights of shipper arising from Car-
rier's failure to perform the transpor-
tation." This additional phrase adds
nothing of substance. The point is
that the carriers require the shipper
to first pay the transportation charges
before they will even entertain a claim
for failure to deliver the entire ship-
ment; Le. even before they will consid-
er any rights of the shipper arising
from the carrier's failure to perform.
Shippers rightly complain that they
should not be required to pay trans-
portation charges before the carrier
Will consider any claim for loss of the
entire shipment. In the Liability Rules
case, Order 76-3-139, page 42, we
found a similar domestic rule unlaw-
ful. We st&ted that the rule should af-
firmatively provide:

When the consignee receives no part of
the shipment, a claim with respect to such
shipment will be entertained even though
transportation charges thereon are unpaid.

To meet the second objection to Ar-
ticle (1)11, IATA proposes to add the
phrase "Provided that the shipper or
the consignee shall not be held liable
for such charges where the carrier has
agreed to hold the consignee or ship-
per solely liable respectively." We be-
lieve the words "where the carrier has
agreed" is ambiguous and would create
controversy. There may be circum-
stances when a shipper or consignee
could reasonably assume, in the ab-
sence of any writing, that the carrier
has impliedy agreed to hold one of
the parties solely liable. For instance,
when the carrier extends credit to the
consignee without the express consent
of the shipper, is this to be interpreted
as an agreement on the part of the
carrier to hold the consignfee solely re-
sponsible? The proposed revisions to
Article (1)11 fail to overcome the ob-
jections.

IATA agrees to adopt the Warsaw
provision respecting the two-year stat-
ute of limitations embraced In Article
(1)13(c). This accords with the view we
expressed In Order 78-8-10.

IATA's filing of October 4, 1978, re-
quires us to act only on its request for
a stay to allow the carriers lead time
to use up its existing stock of air way-
bills and to prepare, print and circu-
late the new air waybills containing

4Article (1)11 in pertinent part provides
that "shipper guarantees payment, of all
charges for carriage."

the conditions of carriage of cargo as
approved by Order 78-8-10. We shall
grant a stay of six months duration,
and except for unusual circumstances,
we are not disposed to grant any fur-
ther extensions.

Accordingly,
We grant a stay ordering paragraphs

(1) and'(6) of Order 78-8-10 for a
period of six months from the date of
service of this order, until June 5.
1879.

This order will be published In the
Finmmr, REGISTER.

By the Civil Aeronautics Board.

PHYLiss T. KAYLOR, 5

Secretary.
[FR Dc. 78-34288 Filed 12-7-78:8.45 am]

(3510-25--M]
DEPARTMENT OF COMMERCE

Industry and Trade AdmIhstrction

BROOKHAVEN NATIONAL LABORATORY

Dedson on Application for Duty-Fre& Entry of
Sdentific Artide

The following is a decision on an ap-
plication for duty-free entry of a scien-
tific article pursuant to Section 6(c) of
the Educational, Scientific. and Cul-
tural Materials Importation. Act of
1966 (Public Law 89-651, 80 Stat. 897)
and the regulations issued thereunder
as amended (15 CFR 301).

A copy of the record pertaining to
this decision is available for public
review between 8:30 am. and 5 pn. in
Room 6886C of the Department of
Commerce Building, at 14th and Con-
stitution Avenue, NW., Washington,
D.C. 20230.

Docket No. 78-00345. Applicant:
Brookhaven National Laboratory,
Upton. N.Y. 11793. Article: 2 (ea.)
Monochromator crystals. Manufactur-
er. Cristal Tee, France. Intended use
of article: The article is intended to be
used in a research program involving"
the study of the properties of solids
using neutrons from the Brookhaven
High Flux Beam Reactor. The neu-
trons emerge from the pile with a.
smooth distribution of energies and by
employing suitably oriented single
crystals, called monochromators, neu-
trons of a single energy may be select-
ed from the pile spectrum. These mon-
oenergetie neutrons are then used in
the study of the properties of solids.
The CU.MnAl crystal also can be used
to polarize the neutron beam so that
the spins of the neutrons selected are
aligned as well as being monoenerge-
tic.

Comments: No comments have been
received with respect to this applica-
tion. Decision: Application approved.
No instrument or apparatus of equiva-

'All Members concurred.
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lent scientific value to the foreign arti-
cle, for such purposes as this article is
intended to be used, is being manufac-
tured in the United States. Reasons:
The foreign article provides the capa-
bility for producing single energy neu-
trons. The National Bureau of Stand-
ards advises in its memorandum dated
October 26, 1978 that (1) the capabili-
ty of the foreign article described
above is pertinent to the applicant's
intended purpose and (2) it knows of
no domestic instrument or apparatus
of equivalent scientific value to the
foreign article for the applicant's in-
tended use.

The Department of Commerce
* knows of no other instrument or appa-
ratus of equivalent scientific value to -
the foreign article, for such purposes
as this article is intended to be used,
which is being manufactured in the
United States.

(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-
Free Educational and Scientific Materials)

RICHAR M. SEPPA,
Director, Statutory

Import Programs Staff.
CFR Doc. 78-34261 Filed 12-7-48; 8:45 am]

[3510-25-M]

CORNELL UNIVERSITY

Decision on Application for Duty-Free Entry of
-Scientific Article

The following is a decision on an ap-
plication for duty-free entry ,of a scien-
tific article pursuant to 'Section 6(c) of
the Educational, Scientific, and Cul-
tural Materials Importation Act of
1966 (Pub. L. 89-651, 80 Stat. 897) and
the regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining tor
this decision is available' for public
review between 8:30 a.m. and 5:00 p.m.-
in Room 6886C of the Department of
Commerce Building, at 14th and Con-
stitution Avenue, N.W., Washington,
D.C. 20230.

DOCKET NUMBER: 78-00289. AP-
PLICANT: Cornell University, 161 Day
Hall, Ithaca, N.Y. 14853. ARTICLE:
Scanning Transmission Electron Mi-
croscope, Model HB5 and accessories.
MANUFACTURER: Vacuum. Gener-
ators, United Kingdom. INTENDED
USE OF ARTICLE: The article is in-
tended to be used for the study of
polymeric resists, silicon based and
compound semiconductor structures,
superconductors (niobium, lead), insu-
lators (oxides) and structures at the
submicrometer scale. The phenomena
to be investigated will include chemi-
cal and electronic structure at spatial
structures at patterns down to 5A and
interaction of electrons with materials.
as preparatory to electron beam lith-
ography.

.NOTICES

COMMENTS: No comments have
been received with respect to this ap-
plication.

DECISION: Application approved.
No instrument or apparatus of equiva-.
lent scientific value to the foreign arti-
cle, for such purposes as- this article is
intended to be used, is being manufac-
tured in the United States. REASONS:
The foreign article provides for oper-
ation in the scanning transmission
electron microscope mode up to an ac-
celerating voltage of 100 kilovolts with
a guaranteed line resolution of 2.04
Angstroms. The National Bureau of
Standards advises in its memorandum
dated October 20, 1978 that (1) the ca-
pability of the foreign article de-
scribed above is pertinent to the appli-
cant's intended purpose and (2) it
knows of no domestic instrument or
apparatus of equivalent scientific
value to the foreign article for the ap-
plicant's intended use.-

The Department of Commerce
knows of no other instrument or appa-
ratus of equivalent scientific value to
the foreign article, for such purposes,
as this article is intended to be used,
which is being manufactured in the
United States. .9

(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-
Free Educational and Scientific Materials.)

RICHMMw M. SEPPA,
Director, Statutory

Import Programs Staff
[FR Doc. 78-34262 Filed 12-7-78; 8:45 am]

[3510-25-M]
NATIONAL BUREAU OF STANDARDS

Decision an Application for Duty-Free Entry of
Scientific Article

The following is a decision on an ap-
plication for duty-free entry of a scien-
tific article pursuant to section 6(c) of
the Educational, Scientific, and Cul-
tural Materials Importation Act of
1966 (Pub. L. 89-651,,80 Stat. 897) and
the regulations issued thereunder as
amended (15 CFR 301).

A copy of the record pertaining to
this decision is available for public
review between 8:30 a.m. and 5 p.m. in
room 6886C of the Department of
Commerce Building, at 14th and Con-
stitution Avenue NW., Washington,
D.C. 20230.

Docket No. 78-00267. Applicant: Na-
tional Bureau of Standards, Washing-
ton, D.C. 20234. Article: Scanning
Auger Electron Microscope, Model
FIB5OA and Accessories. Manufactur-
er: Vacuum Generators, United King-
dom. Intended use of article: The arti-
cle is intended. to be used to study the
surface topography of a variety of mi-
croscopic objects, i.e., fibers and par-
ticulates, such as asbestos fibers,
carbon fibers, glass -fibers, nylon

fibers, and similar objects; and fly ash
particulates, other air polluting parttc-
ulates, industrially significant particu-
lates such as cement powders, soot,
fertilizers magnesium smoke, etc, Ex-
periments to be conducted are: mea-
surement of surface topography and
size parameters of the micro.objects
listed above, characterizing these pa-
rameters statistically, and relating the
values of the measured properties to
the function or effect of the micro-ob-
jects. Material which is known to pro-
duce certain effects will be measured
and characterized in 'an attempt to
provide a detailed understanding of
the relationship between parameter
and function.

Comments: No comments have been
received with respect to this applica.
tion.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article,
for such purposes as this article is in-
tended to be used, is being manufac
tured in the United States, Reasons:
The foreign article is a scanning auger
electron microscope which provides a
guaranteed resolution of 45.5 Ang-
stroms. The Department of Health,
Education, and Welfare advises in its
memorandum dated September 26,
1978 that (1) the capability of the for-
eign article described above Is perti-
nent to the applicant's Intended pur-
pose and (2) it knows of no domestic
instrumerit or apparatus of equivalent
scientific value to the foreign article
for the applicant's intended use,

The Department of Commerce'
knows of no other instrument or appa-
ratus of equivalent scientific value to
the foreign article, for such purposes
as this article is intended to be used,
which is being manufactured In the
United States.

(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty.
Free Educational and Scientific Materials,)

Ricrmiw M. SEPPA,
Director, Statutory

Import Programs Staff.
(FR Doc. 78-34263 Filed 12-7-78; 8:45 am]

[3510-25-M]

NATIONAL CANCER INSTITUTE, ET AL.

Consolidated Decision on Applications far
Duty-Free Entry of Electron Microscopes

The following is a consolidated deci-
sion on applications for duty-free
entry of electron microscopes pursu-
ant to Section 6(c) of the Educational,
Scientific, and Cultural Materials Im-
portation Act of 1966 (Public Law 89-
651, 80 Stat. 897) and the regulations
issud thereunder as amended (15
CFR 301). (See especially Section
301.U(e).)

FEDERAL REGISTER, VOL 43, NO. 237--FRIDAY, DECEMBER 8, 1978



A copy of the record pertaining to
each of the applications in this consol-
idated decision is available for public
review between 8:30 AM. and 5:00
P.M. in Room 6886C of the Depart-
ment of Commerce Building, at 14th -
and Constitution Avenue, N.W., Wash-
ington, D.C. 20230.

Docket No. 78-00392. Applicant: Na-
tional Cancer Institute, NH, Building
10, Room 2A29, 9000 Rockville Pike,
Bethesda, Md. 20902. Article: Electron
Microscope, Model EM 400 HMG,
High Magnification Goniometer and
accessories. Manufacturer: Philips
Electronics Instruments NVB, The
Netherlands. Intended use of article:
The article is intended to be used for
the examination of plastic sections of
tissue, and tissue culture pellets, nega-
tive stained specimens of virus prep-
arations and of monolayers .of biologi-
cal molecules. Membrane receptor
molecules, virus DNA molecules, chro-
matin 'tructure will be investigated to:
(1) Compare malignant cells, virus-in-
fected cells, and their normal counter-
parts with regard to antibody and
lectin binding;, (2) study chromatin
changes due to hyperacetylating by
chemicals; and (3) study DNA mole-
cules of various viruses for further
characterization of viruses and their
mutants.

Application received by Commission-
er of Customs: August 28, 1978.

D6cket No. 78-00403. Applicant:
Stanford University, 851 Welch Road,
Palo Alto, Calif. 94304. Article: Elec-
tron Microscope, Model EM "400 with
EMG and Accessories. Manufacturer:
Philips Electronics Instruments, NVD,
The Netherlands. Intended use of arti-
cle: The article is intended to be used
for the studies of the following materi-
als:

(i) Niobium-tin, niobium-germanium
and related compounds for supercon-
ducting properties;

(ii) Piezoelectric polymers for var-
ious electronic applications;

(iii) Extruded and highly worked
metals to understand mechanisms of
deformation;

(iv) Examination of the structure of
amorphous materials;

(v) Tungsten-titanium carbide, ex-
tremely hard ceramics for tool cutting;

(vi) Silicon, gallium-arsenide and
other epitaxial deposits for semicon-
ductor devices.

The objective of the research is to
correlate the properties of materials
such as the above with their structure
(arrangement of atoms) and micros-
tructure (arrangement of defects). By
finding the manner in which structure
and microstructure influence materi-
als properties, one can understand the
fundamentals of particular behavior
and proceed to modify the material
and to obtain the optimum combina-
tion of properties. Application re-

NOTICES

ceived by Commissioner of Customs:
August 31, 1978.

Docket No. 78-00422. Applicant: Uni-
versity of California, Davis, School of
Veterinary Medicine, Davis, Calif.-
95616. Article: Electron Microscope,
Model EM 10A and accessories. Manu-
facturer: Carl Zeiss, West Germany.
The article is intended to be used for
ultrastructural studies of animal tis-
sues and morphological investigations
of animal virus structures. The most
important projects for which the arti-
cle is to be used as an essential Investi-
gative tool are:

I. Pulmonary effects of environmen-
tal oxidant pollutants.

II. Ultrasturctural characterization
of animal viruses.

MI. Ultrastructural pathology of the
musculoskeletal system.

IV. Trypanosomiasis.
V. Abortion In cattle and sheep.
VL Procedures for rapid viral diag-

nosis.
VII. Special post mortem diagnostic

procedures.
VIII. Effects of beta/lysins and ca-

tionic proteins on morphology of bac-
teria. Undergraduate, graduate and
professional (veterinary) students In
the following courses will use the arti-
cle during laboratory exercises and for
examining specimens.

1. Anatomy 205-Ultramicroscoplc
Anatomy.

2. Pathology 282-Tumor Pathology.
3. Pathology 299-Research in Vet-

erinary Pathology.
4. Veterinary Microbiology 128--Bi-

ology of Animal Viruses.
5. Veterinary Microbiology 130-

Animal Virology Laboratory.
6. Veterinary Microbiology 299-Re-

search.
.7. Veterinary Medicine 15OB-Agents

of Disease and Host Responses.
Article ordered: August 18. 1978.
Docket No.: 78-00429. Applicant:

Purdue University ADMS Building,
West Lafayette, Ind. 47907. Article:
Electron Microscope, Model JEW
100CX and accessories. Manufacturer.
JEOL Ltd.. Japan. Intended use of ar-
ticle: The article Is intended to be used
to do diagnostic virology. The research
is directed toward three main areas:
Nervous system, skeletal system, and
the heart. The main direction of the
research involving the nervous system
consists of the prenatal development
of neuroblasts and their processes and
a study of gangllosidosis in the dog.
The second main area of research in-
volving the nervous system Is directed
to the characterization of a gangliosi-
dosis of dogs as a model for better un-
derstanding of a similar disease of
man. A continuing study of the skel-
etal system of animals, particularly
the portion directed toward the under-
standing of the development of sec-
ondary centers of ossification will be
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conducted. The article will also be
used for the study of the response of
heart muscle to deficiency disease. Ar-
ticle ordered: June 13, 1978. 1

Docket No.: 78-00430. Applicant:
University of Florida, Institute of
Food and' Agricultural Sciences,
McCarty Hall, Department of Microbi-
ology. Gainesville, Fla. 32611. Article:
Electron Microscope, Model JEM-
100C= standard side entry type and
accessories. Manufacturer: JEOL Ltd.,
Japan. The article is intended to be
used to examine and analyze biological
materials ranging from naked DNA to
viruses to bacteria to single-celled eu-
caryotes to whole organisms. Ultra-
structure of the development and sub-
cellular organelies in the above-listed
biological materials will be done. In
addition, the article will be used in the
courses MCS 653. Election Microscope
'Techniques and MCS 655 EM Cyto-
chemistry to give students thorough
training in EM techniques so that
they may use the article In their dis-
sertation research. Article ordered:
June 28, 1978.

Docket No.: 78-00431. Applicant:.
New York University Medical School,
550 First Avenue, New York, N.Y.
10016. Article: Electron Microscope,
Model JEM-100S and accessories.
Manufacturer: JEOL Ltd., Japan. In-
tended use of article: The article is in-
tended to be used for studies of cul-
.tured cells of the animal nervous
system including clonal lines with
neuronal properties. Various types of
cells from animal tumors will be stud-
ied as well as biopsy specimens from
the human and animal nervous
system. The experiments to be con-
ducted will involve studying the orga-
nization of subcellular fibrous organ-
elles and their alterations during the
development and aging process as well
as the changes which they might un-
dergo in neoplastic transformation.
Attempts will be made to experimen-
tally alter 'the distributions and con-
nections of these organelles. Other
studies will be done to monitor the
subcellular fractionation and purifica-
tion of both fibrous organelles and
membranes from tissues as a correlate
to biochemical studies. In addition, the
article will be used to instruct gradu-
ate students, students in the M D-
Ph.D. program, and postdoctoral fel-
lows in the basic techniques of elec-
tron microscopy and their application
to the study of drug mechanisms of
actons and drug effects on living sys-
tems. Article ordered: April 18, 1978.

Docket No. 78-00440. Applicant: The
Regents of the University of Califor-
nia, Irvine, Calif., California College of
Medicine, Irvine, Calif. 92717. Article:
Electron Microscope, Model EM-400
and accessories.

Manufacturer: Philips Electronic In-
struments, NVD. The Netherlands. In-

FEDERAL REGISTER, VOL 43, NO. 237-RIDAY, DECEMBER 8, 1978



NOTICES

tended use of article: The article is in-
tended to be used to examine tissues
at low, intermediate, and high magni-
fication, to examine, freeze-etch repli-
cas of biological membranes and tissue
sections at various magnifications, for
various applications of histochemical
procedures from low, to high magnifi-
cation, to- examine thick specimens, to
examine stereo pairs of menibranes
and various tissues with both freeze-
etch and thin' section preparations,
and to apply analytical blectron mi-
croscopy to various tissue systems. Ex-
amples of the research projects, in-
lude:

(1) Diabetic angiopathy and neovas-
cularization.

(2) Identity of'nascent capillaries.
(3) Investigation of ,localization of

1-Iinsulin on purified plasma mem-
brane preparations. ,

(4) Investigation of stereo pairs of
biological materials.

(5) Studies of the endocrine pancre-
as in streptozotocin-induced diabetic
mice.

The article will also be used in an
electron microscope course being de.
signed for graduate students and re-
search fellows.. In this course, the
techniques and applications of EM will
be heavily emphasized, and an inde-
pendent EM project will be expected.
Article ordered: July 31, 1978.

Comments: No comments have been
received with respect to any of the -
foregoing applications. Decision: Ap-
plications approved. No instrument or
apparatus of equivalent scientific
value to the foreign articles for such
purposes as these articles are intended,
to be used, was being manufactured in
the United States at the time the arti-
cles were ordered. Reasons: Each for-
eign article to which the foregoing ap-
plications relate is a conventional
transmission 'electron microscope
(CTEM). The description of the in-
tended research and/or educational
use of each article establishes the fact
that a comparable CTEM is pertinent
to the, purposes for which each is in-
tended- to be used. We know of no.
CTEM which was being manufactured
in the United States, either at the time
of order of each article described,
above or at the- time of receipt of ap-
plication by the'U.S. Customs Service.

The Department of Commerce,
knows of no other instrument of appa-
ratus of equivalent scientific value* to
any- of the foreign articles "to which.
the foregoing applications relate, for
such purposes as these. articles are in-
tended to, be used,, which was being
manufactured in the United States
either at the time of order or at the
time of receipt of application by the
U.S. Customs. Service.

(Catalog of Federal Domestic Assistance
Program No. 11.105. -Importation of Duty-
Free Educational and Scientific Materials.)

Ricnum . SEPPA,
Director, Statutor7Y

Import Programs Staff

[FR, Doc. 78-34264 Filed 12-7-78; 8:45 am]

[351o-25-M]

NATIONALINSTITUTES OF HEALTH, ET AL

Applications, for Duty Free Entry of Scientific
Artides

The following-are notices of the re-
ceipt of applications for duty-free
entry of scientific articles pursuant to
Section 6(c) of the Educational, Scien-
tific, and Cultural Materials Importa-
tion Actbf 1966 (Pub. L. 89-651; 80
Stat. 897). Interested persons may pre-
sent their views with respect to the
question of whether an instrument or
apparatus of equivalent scientific

-value for the purposes for which the
articles is intended tot be used is being
manufactured in the United States.
Sfich comments must be filed in tripli-
cate with the Director, Statutory
Import Programs Staff, Bureau of
Trade Regulation, U.S. Department of
Commerce, Washington, D.C. 20230,
on or before December 28, 1978.

Regulations (1 CFR 301.9) issued
under the cited Act prescribe the re'-
quirements for comment.

A copy of each application is on file,
and may be examined between 8:30
a.m. and 5:00 p.m., Monday through
Friday, in Room 6886C of the Depart-
ment of Commerce Building, 14th and
Constitution Avenue, NW., Washing-
ton, D.C. 20230.

Docket, No. 79-00037. Applicant: Na-
tional Institutes. of Health NIAMDD/
LEP, 9000 Rockville Pike, Building 4,
Room 312, Bethesda, Maryland 20014.
Article: Electron Microscope, Model
EM 400 HM with high magnification-
goniometer and accessories. Manufac-
turer. Philips Electronics Instrument
NVD, The Netherlands. Intended use
of article The article 'is intended to be
used in the electron microscope study
of intracellular junctions, which pro-
vide' a barrier to the passage' of anti-
genetically active molecules. between
cells, and in their chemical character-
ization, both on intact isolated cells,
and in isolated plasma membranes
both in freeze fracture and in nega-
tively stained preparation to learn
more about the generation of several
immune diseases in man. Application
received by Commissioner of Customs.
November 3, 1978.

Docket No. 79-00045. Applicant: Uni-
versity of, Oklahoma, Purchasing
Office, 660. Parrington Oval, Room

321,, Norman, Oklahoma 73019. Arti-
cle: Electron Microscope, Model EM
10A and accessories. Manufacturer:
Carl Zeiss, West Germany. Intended
use of article: The article is intended
to be used for research programs in.
volving viruses, bacteria, plant and
animal tissue and algae. Essentially,
all these studies are morphological in
nature, I.e. to elucidate ultrastructural
morphology. The morphological infor.
mation being observed will concern
the natural state of the specimen.
Consequently, any "experiments" will
be an attempt to retain the natural
state of the specimen. The article will
be used primarily in conjunction with
the course "Cytology Ultrastructure"
with emphasis' given to, the ultrastruc-
tural morphology of cellular organ-
elles and their functional significance.
It is a descriptive survey of bacterial,
plant, and animal cells. Students will
be familiarized with the design and
function of both the scanning and
transmission electron microscope and
the attendant specimen preparation
techniques. Application received by
Commissioner of Customs: November
3, 1978.

Docket'No. '79-00051. Applicant: Na-
tional Cancer Institutes-National In-
stitutes of Health, Building 10, Rm,
2A10, Ultrastructural Pathology Sec-
tion, Laboratory of Pathology, Beth-
seda, Maryland 20014. Article: LKB
2128-010/Ultrotome IV Ultramibro.
tome and accessories. Manufacturer:
LKB Prodoukter AB, Sweden. Intended
use of article: The article is intended
to be used to prepare biological mate-
rials, including human tumor tissues
and tissue cultures derived therefrorh.
for electron microscopic examination,
Investigations will include diagnosis of
human tumors from biopsy specimens,,
as well as. ultrastructural studies on
normal and pathologic human tissues,
developmental studies on human
tumors in vitro, cyto and histochem-
cal studies on enzyme and subcellular
organelle localization in cells and tis-
sues,, membrane interactions at tissue-
substrate interfaces, and subcellular
changes in cells induced by changes in
their biochemical and physical envi-
ronments. The article will also be used
in the course entitled Ultrastructural
Pathology which involvea a study of
general principles and techniques and
the use of the electron microscope to
study the fine structure of cells. and
various subcellulau organelles and. the
employment of cytochemical staining,
methods to localize various enzymes.
Application'received by Commissioner
of Customs: November 9, 1978,

Docket No. 79-00052. Applicant: Co-
lumbia University Health Sciences,,
College of Physicians and Surgeons, at
Presbyterian Hospital in the City of
New York, 622 West 168th Street, New
York, N.Y. '10032. Article:, Ultrasonic
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Imaging System. Manufacturer: Au-
sonics Pty. Limited, Australia. Intend-
ed use of article: The article is intend-
ed to be used in research to evaluate
the unique characteristics of this arti-
cle, compound water delay scanning,
as a means for ultrasonic imaging var-
ious parts of the body. Comparisons
with alternative techniques will be car-
ried out. Specific experiments to be
conducted will be an evaluation of
compound water delay ultrasonic
imaging of neonatal brain in compari-
son to computed x-ray tomography
imaging. Also, an evaluation of the ef-
fectiveness of this instrument for diag-
nosis of congenital anomalies of the
fetus in utero will be carried out. A
third objective is evaluation of the ef-
ficacy of ultrasonic water delay imag-
ing of the breast in comparison to x-
ray mammography for purposes of di-
agnosis of breast cancer. In addition,.
educational activities will include edu-
cation of physicians at the undergrad-
uate as'well as t]ie graduate level. Ap-
plication received by Commissioner of
Customs: November 13, 1978.
(Catalog of Federal Domestic Assistance
Program No. 11.105. Importation of Duty-,
Free Educational and Scientific Materials)

Ricn PR M. SEPPA,
Director, Statutory

Import Programs Staff.
EFR Doc. 78-34269 Filed 12-7-78; 8:45 am]

[3510-25-M]

NATIONAL RADIO ASTRONOMY
OBSERVATORY

Decision on Application for Duty-Free Entry of
Scientific Article

The following is a decision on an ap-
plication for duty-free entry of a scien-
tific article pursuant to Section 6(c) of
the Educational, Scientific, and Cul-
tural Materials Importation Act of
1966 (Pub. L. 89-651, 80 Stat. 897) and
the *regulations issued thereunder as
amended (15 CFR Part 301).

A copy'of the record pertaining to
this decision is available for public
review between 8:30 a.m- and 5:00 p.m
in Room 6886C of the Department of
Commerce Building, at 14th and Con-
stitution Avenue, NW., Washington,
D.C. 20230.

Docket No. 78-00347. Applicant: Na-
tional Radio Astronomy Observatory,

-P.O. Box 0, 1000 Bullock Boulevard
NW., Socorro, N. Mex. 87801. Article:
(3,000 each) TE01 model circular wave-
guide and (3,000 each) coupling
sleeves. Manufacturer. Sumitomo
Electric Industries, Japan. Intended
use of article: The articles are intend-
ed to be used as part of the Very Large
Array radio telescope to transmit
radio wavelength radiation received
from extraterrestrial objects to record-
ing apparatus. The study of this radi-

ation enables astronomers to study the
sources of energy, origin, and evolu-
tion of the universe.

Comments: No comments have been
received with respect to this applica-
tion.

Decision: Application approved. No
instrument or aliparatus of equivalent
scientific value to the foreign article,
for such purposes as this article Is in-
tended to be used, is being manufac-
tured in the United States. REASONS:
The foreign articles which are custom-
made provide (1) No loss of signal
strength over long transmission paths
(21 kilometers), (2) transmission of
wide signal bandwidths (40 GHz), and
(3) very low signal distortion (VSWR)..
The National Bureau of Standards
(NBS) advises in Its memorandum
dated November 7, 1978 that the capa-
bilities of the articles described above
are pertinent to the applicant's intend-
ed use. NBS also advises that it knows
of no domestic instrument or appara-
tls of equivalent scientific value to the
foreign articles for such purposes as
the articles are intended to be used.

The Department of Commerce
knows of no other instrument or appa-
ratus of equivalent scientific value to
the foreign article, Sor such purposes
as this article Is intended to be used,
which is being manufactured in the
United States.

(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty.
Free Educational and Scientific Materials)

RIcHIR M. SEPPA,
Director, Statutory

Import Programs Staff.
CFR Doc. 78-34265 Filed 12-7-78:8:45 am]

[3510-25-M]

SANDIA LABORATORIES
Decision on Application for Duty-Free Entry of

Scientific Article
The following is a decision on an ap-

plication for duty-fee entry of a scien-
tific article pursuant to Section 6(c) of
the Educational, Scientific, and Cul-
tural Materials Importation Act of
1966 (Pub. L. 89-651, 80 Stat. 897) and
the regulations Issued thereunder as
amended (15 CFR Part 301).

A copy of the record pertaining to
this decision is available for public
review between 8:30 a.m. and 5 p.m. in
Room 6886C of. the Department of
Commerce Building, at 14th and Con-
stitution Avenue, N.W., Washington,
D.C. 20230.

Docket No. 78-00371. . Applicant:
Sandia Laboratories, 1515 Eubank
Boulevard SE., Albuquerque, N. Mex.
87123. Article: Imacon 675/51 Ultra
Fast Camera System and Accessories.
Manufacturer- John Hadland Photon-
ics, Ltd., United Kingdom. Intended
use of article: The article Is intended

to be used for conducting experiments
which include continuing laser oscila-
tor development studies, the iodine
laser development program and laser
produced plastarget interaction stud-
ies.

Comments: No comments have been
received with respect to this applica-
tion.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article,
for such purposes as this article is in-
tended to be used, is being manufac-
tured in the United States. Reasons:
This application is a resubmission of
Docket Numbers 77-00291 and 78-
00190 which were denied without prej-
udice to resubmisslon on December 9,
1977 and June 26, 1978 respectively for
informational deficiencies, the foreign
article provides framing capability at
rates from 7.5 x 10 Ito 6 x 10 3 frames/
se. The most closely comiparable do-
mestic instrument, the General Engi-
neering and Applied Research Model
Pico V streak camera does not provide
framing capability. the National
Bureau of Standards (NBS) advises in
its memorandum dated November 13,
1978 that the capability of the article
described above is pertinent to the ap-
plicant's intended uses. NBS also ad-
vises that It knows of no domestic in-
strument or apparatus of equivalent
scientific value to the foreign article
for the applicant's intended uses.

The Department of Commerce
knows of no other instrument or appa-
ratus of equivalent scientific value to
the foreign article, for such purposes
as this article Is intended to be used,
which is being manufactured in the
United States.
(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-
Free Educational and Scientific Materials)

RzCHARD M. SzA,
Director, Statutory

Import Programs Staff.
(FR Doc. 78-34266 Filed 12-7-78; 8:45 am]

[3510-25-M]

SUNY-STONY BROOK

Decision on Application for Duty-Free Entry of
Scientific Article

The following is a decision on an ap-
plication for duty-free entry of a scien-
tific article pursuant to Section 6(c) of
the Educational, Scientific, and Cul-
tural Materials Importation Act of
1966 (Pub. L. 89-651. 80 Stat. 897) and
the regulations issued thereunder as
amended (15 CPR Part 301).

A copy .of the record pertaining to
this decision is available for public
review between 8:30 a m. and 5:00 p.m.
in Room 6886C of the Department of
Commerce Building, at 14th and Con-
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stitution Avenue, N.W., Washington,
D.C. 20230.

Docket 'No. 78-00332. Applicant:
State University of'New York, Depart-
ment of- Materials Science and Engi-
neering, Stony Brook, N.Y. 11794. Ar-
ticle: ESCA 3 MK II high resolution
electron spectrometer. Manufacturer.
Vacuum Generators, United Kingdom.
Intended use of article: The article is
intended to be used in the UPS mode
to- carry out valence- band studies of
metallic systems,, and in the XPS
mode to study the core states of sur-
face oxides and metals. The article will
be the principlb' research tool in our
current program of surface alloying by.
ion implantation (a program to. be ex-
tended to laser treatment). In the-
study of metastable alloys the concern
is with d-band filling during alloying,
and the subsequent effect this has
upon water vapor and gas adsorption
phenomena as a first stage in corro-
sion and oxidation.

Subsequent studies upon the devel-
oped oxide layers will be carried out

- usipg SPS and argon ion etching in
order to determine- oxidation. state
data (chemical shift) and the nature-
of the emitter environment, through
well resolved F.W.H.M. values of the
main spectral lines. The article will be
used in the courses ESM 599 and 699-
by graduate students pursuing, original
experimental research for the M.S.
and Ph.D. in material science. -

Comments-. No comments have been
received with respect to this, applica-
tion.

Decision: Application approved. No,
instrument or apparatus of equivalent
scientific value to the foreign article,
for such purposes as this- article. is in-
tended to be used, is being manufac-
tured in the United States.

Reasons: The foreign article com-
bines an x-ray monochromator, an ul-
traviolet monochromator, a scanning
auger spectrometer, and a sedondary
ion mass spectrometer. TheNational
Bureau of Standards advises in .its
memorandum dated October 19, 1978
that (1) the combination of capabili-
ties of the foreign article described
above is. pertinent to the applicant's
intended, purpose and (2) it knows of
no domestic instrument or apparatus
of equivalent scientific value to, the
foreign article for the applicant's in-
tended use.
, The Department of Commerece
knows of no other instrument or appa-o
ratus of equivalent, scientific value to
the foreign article, for such purposes
as this article is intended to be used,
which is being manufactured in. the
United Staies.

NOTICES,

(Catalog, of- Federal Domestic Assistance
Program No. 11.105, Importation of Duty-
Free Educational and Scientific Materials)

RicHam M. SEPPA,
Director, Statutory

Import Programs Staff.
[FR Doc.78-34267 Filed 12-7-78; 8:45 am]

[3510-25-M]

UNIVERSITY OF NORTH CAROLINA

Decision on Application for Duty-Free Entry of
Scientific Article

The following is a decision on an ap-
plication for duty-free entry of a scien-
tific article pursuant to Section 6(c) of
the Educational, Scientific, and Cul-
tural Materials Importation Act of
1966 (Pub. L. 89-651, 80 Stat. 897) and
the regulations. issued thereunder as
amended (15 CFR Part 301).

A copy of the record pertaining to
this decision is available for public
review between 8:30 am. and 5:00 pin.
in Room 6886C of the Department of
Commerce Building,, at 14th and Con-
stitution Avenue NW., Washington,
D.C. 20230.

Docket, No. 78-00350. Applicant:. Uni-
versity of North Carolina,. Department.
of Pathology, 411 Preclinical Educa-
tional Building, 228H, Chapel Hill,
N.C. 27514. Article: LKB 14800-3 Cryo-
kit and' accessories. Manufacturer:
LKB Produkter AB, Sweden. Intended
use of article: The- article is intended
to be used for studying the subcellular
localization, of heavy metals and the
subcellular binding sites of various
kinas e antigens which may be affected
by these metals in the brain, muscles,
peripheral nerves, kidneys and livers
of experimental animals. The article
will also be used to instruct a limited
number of postdoctoral, and graduate
students in ultracryomicrotomy when
their research requires this technique.

Comments: No comments have been
received with respect to this applica-
tion.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article,
for such purposes as this article is in-
tended to be used, is being manufac-
tured in the United States. Reasons:
The application relates' to an accessory
for an instrument that had been previ-
ously imported for the use of the ap-
plicant institution. The article is being'
furnished by' the' manufacturer which
produced the instrument with which
the article is intended to be used and
is pertinent to 'the applicant's pur-
poses. The Department of Health,
Education, and Welfare (HEW) ad-
vises in: its memorandum dated Octo-
ber 19, 1978' that it knows of no domes-
tic instrument of equivalent scientific
value to the article for' its intended
uses.-

The Department of Commerce
knows of no. other similar accessory
being manufactured in the United
States, which is interchangeable with
or can. be readily adapted to the .in-
strument with which the foreign arti-
cle is intended to be used.

(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-
Free 'Educational and Scientific Materials)

RriciwM. SEPPA,
Director, Statutory

Import Program Staff.
(FR Doc. 78-34268 Filed 12-7-78; 8:45]

[3510-25-M]

UNIVERSITY OF OREGON AND UNIVERSITY OF
CALIFORNIA

Consolidated Decision on Applications for
Duty-Free Entry of Rotating Anode X-Ray
Generators
The following is a consolidated deci-

sion on applications for duty-free
entry of rotating anode X-ray gener-
ators pursuant to Section 6(c) of the
Educational, Scientific, and Cultural
Materials Importation Act of 1906.
(Pub. L. 89-651, 80 Stat. 897) and the
regulations issued thereunder as
amended (15 CPR Part 301). (See espe-
cially § 301.11(e).) •

A copy of the record pertaining- to
each of the applications in this consol-
idated decision Is available for public
review between 8:30 a.m. and 5:00 p.m.
in Room 6886C of the Department of
Commerce Building, at 14th and Con-
stitution Avenud, N.W. Washington,
D.C. 20230.

Docket No. 78-00365. Applicant: Uni-
versity of Oregon, Inst. of Molecular
Biology, Eugene; Oreg. 97403. Artiale:
Rotating- Anode X-ray' Diffraction
Generator, Model GX-21 and accesso-
ries. Manufacturer, Marconi-Eliott.
Avionics Ltd., United Kingdom. In-
tended use of article: The article is in-
tended to be used to determine the
three-dimensional structure of large
biological molecules (proteins); The ar-
ticle will also be used in the training of
five postdoctoral fellows in the group
conducting this research. Application
received by Commissioner of Customs:
August 1, 1978. Advice submitted by
the Department of Health, Education,
and Welfare on: November 7, 1978.

Docket No. 78-00367. Applicant: Uni-
versity of California, Department of
Chemistry, 405 Hilgard Avenue, Los
Angeles, Calif. 90024. Article: Elliott
GX-21, Rotating Anode X-ray gener-
ator and accessories. Manufacturer:
Marconi-Elliott Avionics, Ltd., United
Kingdom. Intended use of article: The
article is intended to be used as a,
source of X-rays for investigations of
the source of matter using diffraction
techniques. The majority of the speci-
mens will be crystalline and noncrys-
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talline specimens of biological origin,
with the emphasis being on single
crystal X-ray diffraction. Some work
will be done on single crystals of small
molecules and on gases adsorbed onto
solid supports. A significant portion of
the research to be performed on this
instrument will be performed by grad-
uate and postdoctoral trainees who are
learning to perform X-ray diffraction
experiments while participating in
fundamental research. For a very
small fraction of the time, the instru-
ment may be used for a laboratory
course in diffraction methods. Applica-
tion received by Commissioner of Cus-
toms: August 1, 1978. Advice submitted
by the Department of Health, Educa-
tion, and Welfare on: November 7,
1978.

Comments: No comments have been
received with respect to any of the
foregoing applications. Decision: Ap-
plications approved. No instrument or
apparatus of equivalent scientific
value to the foreign articles, for such
purposes as these articles are intended
to be used, is being manufpctured in
the United States. Reasons: Each for-
eign article provides a focused sp6t of
minimal size equal to or better than
0.2 mm x .2 mm and a rotating target
for maximum X-ray power. The De-
partment -of Health, Education, and
Welfare (HEW) advised in its respec-
tively cited memoranda that the capa-
bilities cited above are pertinent to the
purposes for which each of the foreign
articles is intended to be used. HEW
also advised that it knows of no do-
mestic instrument of equivalent scien-
tific value to any of the articles to
which the foregoing applications
relate for such purposes as these arti-
cles are intended to be used.

The Department of Commerce
knows of no other ifstrument or appa-
rattis of equivalent scientific value to
any of the foreign articles to which
the foregoing applications relate, for
such purposes as these articles are in-
tended to be used, which is being man-
ufactured in the United States.
(Catalog of Federal Domestic Assistance-
Program No. 11.105, Importation of Duty-
Free Educational and Scientific Materials)

RIcHARD M. SEPPA,
Director, Statutory

ImportPrograms Staff
EFR Doc. 78-34270 Filed12-7-78; 8"45 am]

[3510-25-M]

UNIVERSITY OF UTAH

Decision on Application for Duty-Free Entry of
Scientific Article

The following is a decision on an ap-
plication for duty-free entry of a scien-

- tific article pursuant to Section 6(c) of
the Educational, Scientific,- and Cul-
tural Materials Importation Act of

NOTICES

1966 (Pub. L. 89-651, 80 Stat 897) and
the regulations Issued thereunder as
amended (15 CFR Part 301).

A copy of the record pertaining to
this decision is available for public
review between 8:30 a m. and 5:00 p.m.
in Room 6886C of the Department of
Commerce Building at 14th and Con-
stitution Avenue, N.W., Washington,
D.C. 20230.

Docket No. 78-00326. Applicant: Un-
versity of Utah, Purchasing Depart-
ment, Salt Lake City, Utah, 84112. Ar-
ticle: Model DD-256 Laser with 3 Flow
Meter Gas Mixer and Grating. Manu-
facturer, Gen Tee Inc., Canada. In-
tended use of article: The article Is In-
tended to be used to conduct research
in the field of chemical applications of
infrared lasers with the intent of un-
derstanding the mechanisms of the
fundamental processes that occur.
Several systems of simple molecules
will be studied (such as. ethylene,
C.H4; acetonitrile, CH3CN; methanol,
CH3OH; sulfur hexafluoride, SFs) as to
their interaction with a very Intense
infrared laser field. The dissociation
process will be investigated by study-
ing the fragments with regard to the
kinetics of their formation as well as
their energy content. The article will
also be used for educational purpozes
in the course Physical Chemistry Lab,
CH 574, in which students will be in-
troduced to the equipment and tech-
niques associated with physical chem-
str..

Comments: No comments have been
received with respect to this applica-
tion.

Decision: Application approved. No
instrument or apparatus of equivalent
scientific value to the foreign article,
for such purposes as this article Is in-
tended to be used, Is being manufac-
tured in the United States. Reasons:
This application is a resubmission of
Docket Number 78-00143 which was
denied without prejudice to resubmis-
sion on June 16, 1978 for information-
al deficiencies. The foreign article pro-
vides a very high repetition rate on
the order of at least 200 pulses per
second. The National , Bureau of
Standards advises in Its memorandum
dated October 20, 1978 that (1) the
specification of the article described
above is pertinent to the applicant's
intended purpose and (2)'It knows of
no domestic instrument or apparatus
of equivalent scientific value to the
foreign article for the applicant's in-
tended use.

The Department of Commerce
knows of no other instrument or appa-
ratus of equivalent scientific value to
the foreign article, for such purposes
as this article is ntended to be used,
which s being manufactured In the
United States.

57637

(Catalog of Federal Domestic Assistance
Program No. 11.105. Importation of Duty-
Free Educational and Scientific Materials)

RICHARD M. SPA,
Director, Statutory

Import Programs Staff.
IFIX Doc. 78-34271 Filed 12-7-78; 8:45 am3

[3510-18-M]

Office of the Secretary

LABOR ADVISORY SUBCOMMITEE AND
ACADEMIC ADVISORY SUCOmmnATTEE

Meetings

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act, 5
U.S.C. App. (1976), as amended, notice

,Is hereby given that the Labor Adviso-
ry Subcommittee, and the Academic
Advisory Subcommittee wille..ach hold
a series of public meetings between
December 15, 1978 and March 1, 1979.

The first public meeting of the
Labor Advisory Subcommittee will
take place on December 15, 1978,
Room 4832, Main Commerce Building,
Washington, D.C., from 10:00 am.
until 5:00 p.m.

The first public meeting of the Aca-
demlc Advisory Subcommittee will
take place on January 26, 1979, Room
6802, Main Commerce Building, Wash-
ington, D.C., from 10:00 am. until 5:00
p.m.

Both the Labor and Academic sub-
committees were established to review
the work of the five industrial adviso-
ry subcommittees that are associates
with the five policy areas.

I. Economic and Trade Policy.
2. Environment. Health, and Safety Regu-

laUons.
3. Federal Procurement, and Direct Sup-

port of R&D.
4. Patent and Information Policy.
5. Regulation of Industry Structure and

Competition.
In addition to this review, these two

subcommittees can generate their own
recommendations for policy options in
all five policy areas.

The work plan for the Domestic
Policy Review on Industrial Innova-
tion contains deadlines that require
the subcommittees to begin their work
as quickly as possible. Emergency cir-
cumstances have prevented us from
giving at least 15 days advanced notice
of the meeting of the Labor subcom-
mittee, scheduled for December 15,
1978. This meeting date could not be
set until the subcommittee was orga-
nized, which occurred on December 1,
1978. In addition to this notice we
expect to publish in the F~maR. RzG-
isrmt notices supplementary to this
one specifying the time and place of
future meetings of these two subcom-
mittees.
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The agenda for each of these meet-
ings is:

1. Refine the scope of work.
2. Discuss the views and orientation of the

subcommittee members.
3. Allocate review responsibilities among

members.
4. Develop the format of the final report.

The meetings will be open to public
observation. A limited number of seats
will be available to the public and
press on a first-come, first-serve basis.

Copies of minutes and materials dis-
tributed will be made available for re-
production, following certification by
the Subcommittee chairman, in ac-
cordance with the Federal Advisory
Committee Act, at the U.S. Depart-
ment of Commerce Central Reference
and Records Inspection Facility,
Washington, D.C. 20230.

Further information may be ob-
tained from Mr. John R. Helzer, Room
3868A, U.S. Department of Commerce,
Washington, D.C. telephone 202-377-
5905. -

Dated: December 6; 1978. .

JoRDAN J. BARUCH,
Assistant Secretary for
Science and Technology.

[FR Doe. 78-3.4422 Filed 12-7-78; 8:45 am]

[3510-25-M],

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE

AGREEMENTS

REPUBLIC OF CHINA

Further Increasing Import Restraint Levels for
Certain Cotton Textile Products

DECEMBER 6, 1978:
AGENCY: Committee for the Imple-
mentation of Textile Agreements.
ACTION: Increasing the level of re-
straint applicable to certain cotton
textile products in Category 340
(men's and boys' shirts, not knit), pro-
duced or manufactured in the Repub-
lic of China and exported to the
United States during the agreement
year which began on January 1, 1978.
(A detailed description of the catego-
ries in ternis of T.S.U.S.A. numbers
was published in the FEDERAL REGISTER
on January 4, 1978 (43 FR 884), as
amended on January 25, 1978 (43 FR
342), March 3, 1978 (43 FR 8828), June
22, 1978 (43 FR 26773) and September
5, 1978 (43 FR 39408).)
SUMMARY: Paragraph 8(a)(iii) of the
Bilateral Cotton, Wool and Man-Made
Fiber Textile Agreement of June 8,
1978, between the Governments of the
United States and the Republic of
China, provides for carryforward, i.e.,
the borrowing of a prescribed percent-
age of yardage from the succeeding
agreement year's level, with such

NOTICES

amount to be deducted from the af-
fected level in the succeeding year.
The Government of the Republic of
China has requested the application of
carryforward to the current-year level
for Category 340.
EFFECTIVE DATE: December 6,
1978.
FOR FURTHER INFORMATION
CONTACT.

Donald R. Foote, International
Trade Specialist, Office of Textiles,
U.S. Department of Commerce,
Washington, D.C. 20230- (202/377-
5423).

SUPPLEMENTARY INFORMATION:
On June 16, 1978, a letter dated. June
15, 1978 from the Chairman of the
Committee for the Implementation of
Textile Agreements to the Commis-
sioner of Customs was 1published in
the FEDERA REGISTER (43 FR 26102),
which established the levels of re-
straint applicable to certain specific
categories of cotton, wool and man-
made fiber textile products, produced
or manufactured in the Republic of
China, and exported to the United
States during the twelve-month period
beginning on January 1, 1978 and ex-
tending through December 31, 1978.
In the letter published below the
Chairman of the Committee for the
Implementation df Textile Agree-
ments directs the Commissioner of
Customs to increase the level of re-
straint established for Category 340 to
the designated amount.

ARTHUR GARmL,
Acting Chairman, Committee for

the Implementation of Textile
Agreements.

DEcxBRr 6, 1978.

CoMuMrTE FOR THE IMPLEMENTATION OF
TEXTIL AGREEMENTS

COM-1ISSIONra OF CUSTOMS,
Department of the Treasury,
Washington, D.C. 20229.

DEAR MlR Cor nezssioN=m On June 15,
1978, the Chairman, Committee for the Im-
plementation of Textile Agreements, direct-
ed you to prohibit entry for cofbsumption, or
withdrawal from warehouse for consump-
tion, of cotton, wool and man-made fiber
textile products in certain specific catego-
ries, produced or manufactured in the Re-
public of China and exported to the United
States during the agreement year which
began on January 1, 1978, in excess of desig-
nated levels of restraint. The Chairman fur-
ther advised you that the levels of restraint
are subject to adjustment.

tThe term "adjustment" refers to those
provisions of theBilateral Cotton, Wool and
Man-Made Fiber Textile Agreement of June
8. 1978, between the Governments of the
United States and.the Republic of China
which provide, in part, that: (1) Within the
aggregate and group limits, specific ceilings
may be exceeded by designated percentages;
(2) these same levels may be increased for
carryforward up to 7.15 percent of the appl-

Under the terms of the Arrangement Re-
garding International Trade in Textiles
done at Geneva on December 20, 1973, as
extended on December 15, 1977; pursuant to
the Bilateral Cotton, Wool and Man-Mado
Fiber Textile Agreement of June 8, 1978, be-
tween the Government of the United States
and the Republic of China: and in accord.
ance with the provisions of Executive Order
11651 of March 3, 1972, as amended by Ex-
ecutive Order 11951 of January 6. 1977, you
are directed to amend, effective on Decem
ber 6, 1978, the level of restraint previously
established for Category 340 to the follow.
Ing:

Category Amended Twelve.Month Levcl
of Restraint'

340 ............................. 660.794 dozen
- 2The level of restraint has not been adjusted to
reflect any imports alter December 31, lg7.

The action taken with respect to the Gov-
ernment of the Republic of China and with
respect to imports of cotton textile products
from the Republic of China has been deter-
mined by the Committee for the Implemen-
tation of Textile Agreements to involve for-
eign affairs functions of the United States.
Therefore, the directions to the Conmis.
sioner of Customs, being necessary to the
implementation of such action, fall within
the foreign affairs exception to the rule.
making provisions of 5 U.S.C. 553. This
letter will be published in the FEDEnAL Rzo.
ISTER.

Sincerely.,
Anranl GAREL, -

Acting Chairman, Committee for the
Implementation of Textile Agree.
ments.

[FR Doe. 78-34285 Filed 12-7-78: 8:45 am]

[6820-33-M]

COMMITTEE FOR PURCHASE FROM
THE BLIND AND OTHER SEVERELY
HANDICAPPED

PROCUREMENT LIST 1979

Proposed DeletIons

AGENCY: Committee for Purchase
from the Blind and Other Severely
Handicapped.
ACTION: Proposed Deletions from
Procurement List.
SUMMARY: The Committee has re-
ceived proposals to delete from Pro.
curement List 1979 commodities pro-
duced by workshops for the blind or
other severely handicapped.
COMMENTS MUST BE RECEIVED
ON OR BEFORE: January 10, 1979,
ADDRESS: Committee for Purchase
from the Blind and Other Severely
Handicapped, 2009 14th Street North,
Suite 610, Arlington, Virginia 22201.
FOR FURTHER INFORMATION
CONTACT:

cable category limit: and (3) administrative
arrangements or adjustments may be made
to resolve minor problems arising in the im.
plementation of the agreement,
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( C. W. Fletcher (703) 557-1145
SUPPLEMENTARY INFORMATION:
This notice is published pursuant to 41
U.S.C. 47(a)(2), 85 Stat. 77.

It is proposed to delete the following
commodities from Procurement List
1979, November 15, 1978 (43 FR
53151):

CZs 7520
Arch Board File, 7520-00-191-1074, 7520-00-

281-4845, 7520-00-281-4848.
Clipboard File, 7520-00-274-5496, 7520-00-

281-5892.
C. W. FLETciER

Executive Director.
[FR Doc. 78-34278 Filed 12-7-78; 8:45 ainl

[6820-33-M]

PROCUREMENT UST 1979

Additions

AGENCY: Committee for Purchase
from the Blind and Other Severely
Handicapped.

ACTION: Additions to Procurement
List.

SUMMARY: This action adds to Pro-
curement List 1979 a commodity to be
produced by and services to be pro-
vided by workshops for the blind or
other severely handicapped.

EFFECTIVE DATE December 8,
1978.
ADDRESS: Committee for Purchase
from the Blind and Other Severely
Handicapped, 2009 14th Street North,
Suite 610, Arlington, Virginia 22201.

FOR FURTHER INFORMATION
CONTACT.

C. W. Fletcher (703) 557-1145.

SUPPLEMENTARY INFORMATION:
On July 28. 1978 and July 14, 1978, the
Committee for Purchase from the.
Blind 'and Other Severely, Handi-
capped published notices (43 FR 32851
and 43 FR 30330) of proposed addi-
tions to Procurement List 1979, No-
vember 15, 1978 (43 FR 53151).

After consideration of the relevant
matter presented, the Committee has
determined that the commodity and
the services .listed below are suitable
for procurement by the Federal Gov-
ernment under 41 U.S.C. 46-48c, 85
Stat. 77.

Accordingly, the following commod-
ity and services are hereby added to
Procurement List 1979:

Class 7210
Pilow, Bed (Feather), 7210-01-015-5190.

96,000 each will be furnished annually, by
the National Industries for-the Blind.

- SIC 7349
Janitorial/Custodial. Naval Air Station,

Buildings 22 and 220, Whidbey Island,
Oak Harbor, Washington.

OSI Building 5025 and the Social Actions
Building 3509, Fairchild Air Force Base,
Spokane, Washington.

C. W. FLrcm,
Executive Director.

[FR Doc. 78-34279 Filed 12-7-78; 8:45 am]

[6355-01-M]

CCNSUMER PRODUCT SAFETY
COMMISSION

[CPSC Docket No. 78-5]

FRANZUS CO., INC., ET AL.

Consumer Product Safety Ad; Publcotlion of
Complaint

Under provisions of Its Rules of
Practice for Adjudicative Proceedings
(16 CFR 1025). the Commission must
publish in the FirA L REGISTER Com-
plaints which It Issues under the Con-
sumer Product Safety Act.

Printed below Is a Complaint in the
matter of Franzus Company, Inc. and
Stuart Leventhal and Gabe Leventhal
as individuals and as officers and
owners of Franzus Company, Inc.

1CPSC Docket No. 78-5]
C0 PL&=

JURISDICTION

In the matter of Franzus Company,
Inc., a corporation and Stuart Le-
venthal and Gabe Leventhal, individ-
ually and as officers and owners of
Franzus Company, Inc.

1. This proceeding Is instituted pur-
suant to the authority contained in
sections 15 (c), (d), (e), and f) of the
Consumer Product Safety Act (CPSA)
(15 U.S.C. 2064 (c), (d), (e), and (f)).

THE RESPONDENTrS

2. Resjondent Franzus Company,
Inc., is a Pennsylvania corporation
with principal corporate offices at 352
Park Avenue South, New York, New
York 10010. Franzus Company, Inc.,
was incorporated in April 1971.

3. Respondent Stuart Levnrthal Is
president. and secretary of the re-
spondent corporation and a co-owner
of the firm with respondent Gabe Le-
venthal, who is his father. As such, he
jointly controls the acts, practices, and
policies of respondent corporation.

4. Respondent Gabe Leventhal is
vice-president and treasurer of the re-
spondent corporation and a co-owner
of the firm with respondent Stuart Le-
venthal. As such he Jointly controls
the acts, practices, and policies of re-
spondent corporation.

5. Whenever this complaint refers to
any act of the respondents, the refer-
ence shall be deemed to mean that the
directors, officers, employees or agents
of the respondents authorized such act
while. actively engaged in the manage-

ment, direction, or control of the af-
fairs of the respondents and while
acting within the scope of-their em-
ployment or official duties. Whenever
this complaint refers to any act of re-
spondents, the reference shall be
deemed to mean the act of each re-
spondent, jointly and severally.

THE CONSUMER PRODUCT

6. The respondents engaged in May
and July of 1977 and at other- times
not now known to plaintiff in the "im-
portation" and in the "distribution in
commerce," as those terms are defined
in sections 3(a) (11), (12), and (13) of
the CPSA (15 U.S.C. 2062(a) (11), (12),
and (13)) of approximately fifteen
thousand (15,000) transformerless cal-
culator adaptors varlously known as
models lA-60. 1A-100P, lA-I10, and
IA-110MP manufactured by Ohden
Electronics, Ltd., Tokyo, Japan, and
Imported through Santek, Inc., Tokyo,
Japan, a trading company.

7. An unknown quantity of the cal-
culator adaptors were sold to one of
respondents' customers some time
prior to October 19, 1977.

8. The adaptors are designed for use
with electronic calculators and are in-
tended to convert 120 volts alternating
current (AC) to 3-9 volts direct cur-
rent (DC). A picture of the product
and the instructions which accompany
It are attached as Exhibits A and B re-
spectively.

9. The calculator adaptors labeled
1A-60 yield the same test results as
the adaptors bearing the label IA-10.
(See Exhibit C; subsamples 1, 2, 13, 14,
15, 16.)

10. The calculator adaptors labeled
1A-60 present the same hazard to
users as the adaptors bearing'the lA-
110 label.

11. Each adaptor has four change-
able exposed metal output prongs to
fit different calculator jacks.

12. The adaptors do not have a
transformer in the circuit to isolate
the user from the current as It comes
from the wall outlet.

13. The product contains no certifi-
cation by a private or public testing
agency.

14. The calculator adaptors de-
scribed in paragraphs 6 through 13
above were imported by respondents
for sale to or use by consumers in or
around a permanent or temporary
household or residence, a school, in
recreation or otherwise and are there-
fore "consumer products" as that term
Is defined in section 3Ca)(1) of the
CPSA (15 US.C. 2052(a)(1)).

COUNT I

The Substantial Product Hazard

15. Paragraphs 1 through 14 are
hereby realleged.
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16. The circuitry of each adaptor is
designed so that if the unit is plugged
into a Current source or outlet one
way, the leakage current at the ex-
posed output prong is of the magni-
tude of 5.0 mA. If the plug connecting
the unit to the current source is
turned over, however, the leakage cur-
rent at the exposed output prong is of
the magnitude of 75.0 mA.

17. Users can easily come in contact
with the exposed adaptor prong
during reasonably foreseeable use or
misuse of the adaptor. Moreover, the
instructions which accomp;any the
product specifically encourage the
consumer to handle the prong while
the -adaptor is connected to a wall
outlet, thus increasing the already
large risk of injury -from the exposed
prong. (See Exhibit B, Operating In-
struction #2.)

18. The exposed output prong of the
transformerless adaptors constitutes a -
design defect.

19. If a user touches the prong and is-
electrically "grounded," a current of
the magnitude of either 5.0 mA or 75.0
mA can flow through -his body to the
electrical "ground." (See Exhibit C.)

20. Exposure to current levels over
0.5 mA is generally regarded as harm-
ful. Current levels over 70.0 mA can
cause asphyxia and ventricular fibril-
lation (erratic movement of the heart
muscle) leading to severe internal inju-
ries and death and also injuries from
"secondary" reactions to shock.

21. Each of the 15,000 calculator
adaptors presents the same'risk of
severe injury and death to users
during the course of reasonably fore-
seeable use or misuse.

22. The defect in ,the calculator
adaptors creates a substantial risk of
injury- to users due to the large
number of products, the high risk of
injury associated with each product,
and the severity of the injuries that
can be incurred.

23, The exposed output prong of the
adaptor which carries levels of current
as high as 77.4 mA is a substantial
product hazard as described in section
15(a)(2) of the CPSA (15 U.S.C.
2064(a)2)).

24. The staff of the Consumer Prod-
uct Safety Commission (staff) has
been in continuous contact with re--
spondents since it became aware on
September 12,'1977, that the firm'had
imported the transformerless model
1A-1OOMP (lA-11O, 1A-11OMP) calcu-
lator adaptors. Attempts by the staff
to ensure that these products would be
repaired or disposed of in a manner
that would protect the public from the
risk of injury associated with their use
have been fruitless.

COUNT II

Failure to Report

25. Paragraphs 1-24 are hereby real-
leged.

26. On June 8, 1977,'a Commission
investigator visited respondents' of-
fices following-a trade complaint con-
cerning a model 1A-60 transformei:less
calculator adaptor respondents were
importing which could present a shock
hazard to users. Respondents were in-
formed that the adaptors could cause
severe or fatal shock. Respondents
stated that they had imported only a
few model 1A-60 adaptors, that these
had been given to Underwriters Labo-
ratories, Inc. (UL) for testing, and that
other adaptors would not be imported
until UL approval was obtained.

27. Respondents received a shipment
of calculator- adaptors on May 26,
1977.

28. -Respondents- received a second
shipment of calculator adaptors on
July 23, 1977.

29. The two shipments contained a
total of 15,000 model 1A-60 and 1A-
110 (also known as 1A-100MP and
1AI10MP) calculator adaptors.

30. The circuitry of the 1A-110 (also
known as IA-1001MP and IA-110MP)
-model is the same.as that of the model
1A-60 model in that it does not con-
tain a transformer to isolate the user
from the current coming from the wall
outlet.

31. Respondents were informed by.
Underwriters Labortories, Inc., in a
letter dated August 12, 1977 that the
model 1A-1OOMP (lA-110, 1A-11MP)
was unacceptable for listing, in effect
because it neither had a transformer
to isolate the user from the alternat-
ing current coming from the wall
outlet nor recessed the prong in a non-
conductive material.

32. On September 12, 1977, the staff
conducted a follow-up inspection of
the firm and determined that It had
imported the calculator adaptors
which are the subject of this action.

33. Respondents did not inform the
staff that they had received a ship-
ment of calculator adaptors on May
26, 1977 at the initial inspection of the
firm on Jue 8, 1977 or at any time
prior to the subsequent inspection on
September 12, 1977, even though they
knew as of June 8, 1977, and certainly
prior to September 12, 1977, that the
adaptors in the May 26, 1977 shipment
contained a design defect which could
create a substantial risk of injury to
the public.

34. Respondents did not inform the
staff that they had received a ship-
ment of calculator adaptors on July
23, 1977 at any time prior to Septem-
ber 12, 1977 even though they knew as
of June 8, 1977 and certainly prior to
September 12, 1977 that the'adaptors
in the July- 23, 1977 shipment c6n-

tained a design defect which could
create a substantial risk of injury to
the public.

35. Respondents therefore failed to
report to the Commission as required
under section 15(b) of the CPSA (15
U.S.C. 2064(b)).

36. By failing to report when they
obtained information which reason-
ably supported the conclusion that the
transformerless. calculator adaptors
contained a defect which could create
a substantial product hazard, respon-
dents committed a prohibited act
under section 19(a)(4) of the CPSA (15
U.S.C. 2068(a)(4)).

RELIEF SOUGHT

Wherefore, in the public interest,
the staff of the Consumer Product
Safety Commission requests that the
Commission, after affording interested
persons an oiportunity for a hearing:

1. Determine that respondents' cal.
culator adaptors, described, in para-
graphs 6 through 14 above, present a
"substantial product hazard" within
the meaning of section 15(a)(2) of the
CPSA (15 U.S.C. 2064(a)(2)).

2. Determine that notification under
section 15(c) of the CPSA (15 U,S,C.
2064(c)) is required to adequately pro-
tect the public from the substantial
product hazard presented by the cal-
culator adaptors which have been dis-
tributed and order that respondents:

(a) Give public notice of the defect
in the calculator adaptors including
the purchase, if necessary, of newspa-
per space and/or broadcast time: and

(b) Mail notice of the defect to each
person who is a manufacturer, distrib-
utor, or retailer of the calculator
adaptors; and ,

(c) Mail notice to every person to
whom respondents know the calcula-
tor adaptors were delivered or sold;
and

(d) Include in the notice required by
(a), (b), and (c) above a complete de-
scription of the hazard presented, a
warning to stop use of the adaptors
immediately, and adequate instruc-
tions for retruning the adaptors to re-
spondents.

3. Determine that action under sec-
tion 15(d),of the CPSA (15 U,S,C.
2064(d)) is in the public interest, and
'(a) Order respondents to cease dis-

tributing in commerce, offering for
sale, and importing into the customs
territory of the United States (as de-
fined in general headnote 2 to the
Tariff Schedules of the United States)
calculator adaptors which present the
substantial product hazard described
herein.

(b) Order respondents to elect one of
the following actions to ensure that
distribution and sale of the calculator
adaptors in their possession will cease
in fact:
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(i) Repair or modify the adaptors to
eliminate the defect presented; or

(ii) Destroy or dismantle the adapt-
ors in a manner which renders them
unusable and unfit for sale to or use
by consumers; or

(iiI) Return the adaptors to the man-
ufacturer for modification or destruc-
tion.
- 4. Determine that action under sec-
tion 15(d) of the CPSA (15 U.S.C.
2064(d)) is in the public interest and
order respondents to elect one of the
following actions with respect to calcu-
lator .adaptors which have been dis-
tributed or sold:

(a) Repair or modify the calculator
adaptors to eliminate the defect pre-
sented; or

(b) Replace each calculator adaptor
'with a like or equivalent product
which does not contain the defect pre-
sented; or

(c) Refund the purchase price of the
calculator adaptors.

5. Specify respondent Stuart Le-
venthal as the person who has the
power to make the elections retluired
and order that within ten (10) days of
service of an Order, respondent Stuart
Leventhal submit a plan, satisfactory
to the Commission, for taking which-
ever of the actions outlined in para-
graphs 3(b) and 4 that he elects.

6. Determine that reimbursement of
expenses incurred in connectiori with
carrying out the Commission Order
issued in this case under sections 15 (c)
and (d) (15 U.S.C. 2064 (c) and 6d)) is
in the public interest and require the
respondents to reimburse any distribu-
tors or retailers of tlie calculator
adaptors for their expenses in connec-
tion with carrying out the Commission
Order.

7. Assess a civil penalty not to
exceed $500,000 pursuant to section
20(a) of the CPSA (15 U.S.C. 2069(a)).
for failure to report the defect in the
calculator adaptors as required by sec-
tions 15(b) and 19(a)(4) of the CPSA
(15 U.S.C. 2064(b) and 2068(a)(4)).

8. Grant such other and further
relief as the Commission deems neces-
sary to protect the public health and
safety and to implement the CPSA.

Issued by order of the Commission.

Dated: November 9, 1978.
SADYE DUNN,

Acting Secretary, Consumer
Product Safety Commission.

EFR Doc. 78-34278 Filed 12-7-78; 8:45 am3

[6355-41-M]
CPSC Docket No. 78-3]

SALEM CARPET MILLS, INC., ET AL.

Flammable Fabrics At; Publication of
Complaint

Under provisions of its Rules of
Practice for Adjudicative Proceedings
(16 CFR 1025), the CommissIon must
publish in the FmEnA REsISTR Cox-
PLAINTS WHIcH rr ISSUES UNDER THE
FlstA z FABRICS Acr.

Printed below Is a Complaint In the
matter of Salem Carpet Mills, Inc.,
and W. Douglas Foster and Jack J."
Ware, as individuals and as officers of
the corporation.

[CPSC Docket No. 78-3]

In the Matter of Salem Carpet Mills,
Inc., a corporation, and W. Douglas
Foster, individually and as an officer
of the corporation and Jack J. Ware,
individually and as an officer of the
corporation; complaint.

NATURE oF PROcEEDn1GS

The Consumer Product Safety Com-
mission (hereinafter, the "Commis-
sion") has reason to believe that
SALEM CARPET MILLS, INC., a cor-
poration; W. DOUGLAS FOSTER, In-
dividually and as an officer of the cor-
poration; and JACK J. WARE, individ-
ually and as an officer of the corpora-
tion (hereinafter, collectively, "Re-
spondents"), are subject to, and have
violated, provisions of the Flammable
Fabrics Act, as amended (hereinafter,
the "FFA"); the Federal Trade Com-
mission Act, as amended (hereinafter,
the "FTCA"); the Standard for the
Surface Flammability of Carpets and
Rugs (FF1-70) (hereinafter the
"Standard"), 16 CFR 1630.1 et seq.
1630, Subpart A.

It appears to the Commission, from
the factual information available to
staff, that it is in the public interest to
issue this Complaint to commence Ad-
judicatory Proceedings in accordance
with the Commission's Interim Rules
of Practice for Adjudicative Proceed-
ings, 16 CPR Part 1025 (42 Fed. Reg.
31431; June 21, 1977, as corrected, 42
Fed. Reg. 36818, July 18, 1977). There-
fore, by virtue of the authority vested
in the Commission by Section 30 of
the Consumer Product Safety Act, as
amended, 15 U.S.C. 2051, 2079, the
Commission, pursuant to Section 5 of
the FFA, 15 U.S.C. 1194, and Section 5
of the FTCA, 15 U.S.C. 45, and in ac-
cordance with the Commission's Inter-
im Rules of Practice for Adjudicative
Proceedings, hereby issues this Com-
plaint, and states its charges as fol-
lows:

CHARGES

1. Respondent Salem Carpet Mills
Inc., (hereinafter, "Salem") is a corpo-
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ration organized and doing business
under the laws of the State of North
Carolina; and Is engaged in the manu-
facture and sale of carpets and rugs,
with its principal place of business at
Interstate 40 East at Linville Road,
P.O. Box 12419, Winston Salem, North
Carolina 27107;

2. Respondent W. Douglas Foster is
the president of Salem. He formulates,
directs, and controls the acts, practices
and policies of the corporation.

3. Respondent Jack J. Ware is the
vice-president for manufacturing of
Salem. He directs and controls the
manufacture of the carpet made by
the corporation.

4. At the times the infractions and
violations charged herein occurred,
Respondents were engaged in the
manufacture and sale of "carpet" "in
commerce" as these terms are defined
in the Standard, 16 CPR 1630.1(c), and
in Section 2(b) of the FFA, 15 U.S.C.
§ 1191(b), respectively.

5. Carpet is a "product" and an "in-
terior furnishing" consisting of
"fabric" and "related materials" as
those terms are defined in Sections
2(h), (e), (M, and (g) of the FFA, 15
U.S.C. 1191(h), (e), (f, and (g), respec-
tively. Carpet Is therefore, subject to
the FFA and to the Standard and
Rules and Regulations promulgated
pursuant to that Act.

6. Respondents have engaged in the
manufacture for sale, sale or offering
for sale in commerce, and the intro-
duction, delivery for introduction,
transportation and causing to be
transported in commerce, and the sale
or delivery after sale or shipment in
commerce of carpets--styles
"Whimsy" (foam and Jute back) and
"Spree" (foam and Jute back), and
other carpet of similar design, con-
struction, and specifications-which
fall to meet the acceptance criterion of
the Standard, as defined and set forth
in 16 CFR 1630.1(a), 1630.3(c) and
1630.4(f), respectively, in violation of
Section 3(a) of the FFA, 15 U.S.C.
,1192(a).

7. Pursuant to Section 3(a) of the
FFA, 15 U.S.C. 1192(a), the aforesaid
violative acts and practices of Respon-
dents constitute unfair methods of
competition and unfair and deceptive
acts and practices in commerce under
the FTCA.

Relief Requested in the Public Interest
by Staff

The Commission staff believes that
the public interest requires (1) a find-
ing that Respondents have engaged in
the violative acts and practices enu-
merated in paragraph 6 of the charges
in this Complaint, and (2) the issuance
of the cease and desist order set forth
below. If, however, the Commission
concludes from the record in this Ad-
Judicatory Proceeding that this order
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would not be appropriate or adequate
to fully protect the consuming public,
the Commission may order such other
relief as it deems necessary and appro-
priate.

ORDER
I

It is ordered, that Salem Carpet
Mills, Inc. (hereinafter, the "'Corpora-
tion"); W. Douglas Foster (herein-
after, "Foster"), individually and as an
officer of the corporation; Jack J.
Ware (hereinafter, "Ware"), individ-
ually and as an officer of the corpora-
tion; and their agents, representatives,
employees, anfd successors and assigns,
directly or through any corporation,
subsidiary, division or other instru-
mentality, do forthwith cease and
desist from manufacturing for sale,
selling, offering for sale, in commerce,
or importing into the United States, or
introducing, delivery for introduction,
transporting or causing to be trans-
ported In commerce, or selling or deli-
vering after sale or shipment in -com-
merce, any product, fabric, or related
material; or manufacturing for sale,
selling, or offering for sale, any prod-
uct made of fabric or related material
which has been shipped or recieved in
commerce, as "commerce," "product,.
"fabric" and "related material" are de-
fined in, the Flammable Fabrics Act as,
amended (hereinafter, the "FFA"), 15
U.S.C. 1191 et seq., 'vhich product,
fabric, or related material fails to con-
form to the requirements of any appli-
cable standard, rule, or regulation
Issued under the FFA.

II

It is further ordered, that the Corpo-
ration, Foster and Ware, their agents,
representatives, employees, and suc-
cessors and assigns, directly or
through any corporation, subsidiary,
division or other instrumentality do
forthwith'cease and desist from fur-
nishing any guaranty that any prod-
uct, fabric, or related material con-
forms to any standard, rule, or. regula-
tion, issued under the FFA, unless the
Corporation, Foster and Ware:

(A) have received in good faith a
guaranty fro&h the supplier of such
product, fabric,. or related material
that reasonable and representative
tests required by the applicable stand-
ards, rules, and regulations issued
thereunder, establish that product,
fabric or related material conforms
with all applicable flammability stand-
ards issued under the FFA; or

(B) have conducted reasonable and
representative tests required by' the
FFA and the applicable standards,
rules, and regulations issued thereun--
der, and that these tests establish that
such product, fabric, or related materi-
al conforms- with all'applicable flam-

NOTICES

inability standards issued under the
FFA.

III,

It is further ordered, -that the Corpo-
ration, Foster and Ware, shall (1).
notify all distributors and retailers
that carpet styles "Whimsy" (.foam
and jute back) and "Spree" (foam and
jute back), and other carpet of.same
or similar design, construction, and
specifications, fail to meet the accept-
ance criterion of the Standard for the
Surface Flammability of Carpets and
Rugs (FF 1-70), 16 CFR 1630.1 et seq.;
and that the manufacture, sale, and
distribution of these carpet styles is a
violation of section 3(a) of the FFA, 15
U.S.C. 1192(a), which is punishable by
law; and (2) recall carpet styles
"Whimsy" -(foam and jute back) and
"Spree" (foam and jute back), and
other carpet of similar design, con-
struction, and specification from-all
channels of distribution to and includ-
ing all retailers of these carpets. The
notification to and recall from the dis-
tributors and retailers shall be done
under the Commission staff's direc-
tion, supervision, and monitoring.

IV
It is further ordered, that the Corpo-

ration, Foster and Ware, shall, within
fifteen (15) days after service upon
them of this Order, file with the Com-
mission a special report in writing set-
ting forth their intention as to compli-
ance with this Order. They shall
submit with their report a complete
description of each style of'carpet or
rug currently in inventory or produc-
tion.

V
It is further ordered, that the Corpo-

ration, Foster and Ware, their agents,
representatives, employees and succes-
sors and assigns, directly or through
any corporation, subsidiary, division or
other, instrumentality, shall conform
to all provisions of the FFA, and the
standards, rules, and regulations
issued thereunder, in the manufacture
for sale, sale or offering for sale, in
commerce, or importation into the
United States, or introduction, deliv-
ery for introduction, transportation,
or causing to be transported in com-
merce, or the sale or delivery after sale
or shipment in commerce, of any prod-
uct, fabric or related material subject
to the FFA.,

-VI

It is further ordered that' for a
period of 10 years from the date of
this Order the Corporation, Foster
and Ware, shall notify the Commis-
sion at least 30 days prior to any pro-
posed change in the Corporation such
.as dissolution,, assignment, 'or sale re-

suiting in the emergence of a successor
corporation, the creation or dissola-
tion of subsidiaries or any other
change in the Corporation which may
affect compliance obligations arising
out of this Order.

VII

It is further ordered that for a
period of 10 years from the date of
this Order that Foster and Ware
promptly shall notify the Commission
of their discontinuance of their pre-
sent business or employment and of
their affiliation with a new business
and'shall submit to the Commission a
statement as to the nature of the busi-
ness or employment in which they-are
newly engaged as well as a description
of their duties and responsibilities In
the new business.

VIII

It is further ordered that the Corpo-
ration shall distribute a copy of this
Order to each and all of its operating
divisions.

Ix

*it is further ordered, that the Corpo-
ratiolp, Foster and Ware, (1) shall
permit the Commission to conduct in-
spections of the Corporation, to exam-
ine the Corporation's books, records,
and accounts relating to the manufac.
ture, sale, and distribution of carpet,
and to collect samples of manufac
tured and distributed by the Corpora-
tion; and (2) shall, upon the request of
the Commission, submit written re-
ports, verified copies and the Corpora-
tion's books, records and accounts, and
samples of carpet manufactured and
distributed by the Corporation, to
enable the Commission to determine
their compliance with this Order, with
the FFA, and with applicable stand.
ards, rules, and regulations Issued
thereunder.

Wherefore, the premises considered,
the Commission, hereby issues this
Complaint on the day of October 3,
1978.

By the Commission,

SADYE E. 'DUN,
Acting Secretary, Consumer
Product Safety Commission.

[FR Doe. 78-34272 Filed 12-7-78: 8:45 am]

[3910-01-M]
DEPARTMENT OF DEFENSE

Department of the Air Force

USAF SCIENTIFIC ADVISORY BOARD

Meeting

NOVEmBER 28, 1978.
,The USAF Scientific Advisory Board

-Ad Hoc Committee on Space Defense
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will meet on January 16 and 17, 1979,
at the SAMSO facility, Los Angeles,
California. The purpose of the meet-
ing will be to review the space defense
technology options. The Committee
will meet from 9:00 am. to 4:30 p.m.
each day.

The meeting concerns matters listed
in Section 552b(c) of Title 5, United
States Code, specifically subparagraph
(1) thereof, and accordingly, will be
closed to the public.

For further information contact the
Scientific Advisory Board Secretariat
at (202) 697-8845.

ICAROL M. ROSE,
AirForce Federal Register

Liaison Officer.

EFR Doe. 78-34239 Filed 12-7-78; 8:45 am]

[6450-01-M]

DEPARTMENT OF ENERGY

STRATEGIC PETROLEUM RESERVE, TEXOMA
GROUP SALT DOMES, CAMERON AND CAL-
CASIEU PARISHES, LA., AND JEFFERSON
COUNTY, TEX. (DOE/EIS-0029)

Availability of Final Environmental Impact
Statement

Notice is hereby given, that a final
Environmental Impact Statement
(EIS), DOE/EIS-0029, Strategic Petro-
leum Reserve, Texoma Group Salt
Domes, Cameron and Calcasieu Par-
ishes, Louisiana and Jefferson County,
Texas (November, 1978) was issued
and filed with the Environmental Pro-
tection Agency on December 1, 1978,
pursuant to the Department of Ener-
gy's (DOE) implementation of the Na-
tional Environmental Policy Act of
1969. The statement was prepared to
support administrative action related
to the DOE's proposed expansion of
the Strategic Petroleum Reserve
(SPR) facilities served by the Texoma
crude oil pipeline to an ultimate capac-
ity of 235 million barrels of crude oil
and to reflect the consideration being
given to the shared use of a water
intake facility on the Gulf Intracoas-
tal Waterway by the Sulphur Mines
and West Hackberry SPR sites. The
ultimate storage capacity of 235 mil-
lion barrels includes 24 million barrels
of storage at-the Sulphur Mines SPR
facility and expansion of the existing
facilities. at 'the West Hackberry salt
dome in Cameron Parish, Louisiana or
creation of new storage facilities at
the alternative -locations including
Black Bayou salt dome in Cameron
Parish, Louisiana, Vinton salt dome in
Calcasieu Parish, Louisiana and Big
Hill salt dome in Jefferson County,
Texas. The draft of the Texoma
Group EIS was issued by the Federal

Energy Administration (PEA) as FEA- [6740-02-M]
DES 77-8 in September, 1977. The re-
sponsibilities and functions of the Federal Energy Regulatory Commission
PEA were assumed by DOE as of Octo-
ber 1. 1977. IDocket No. RI79-91

This statement assesses the poten- ATLANTIC RICHFEL
tial environmental impact of the (1)
construction and operation of addi-
tional facilities at the West Hackberry NovEwMas 30, 1978.
salt dome; (2) construction and oper- Take notice that on October 25,
ation of a raw water supply pipeline 1978, Atlantic Richfield Company (At-
from West Hackberry to the Intra- lantic Richfield), filed a petition for
coastal Waterway; (3) construction special relief hr Docket No. R179-9
and operation of a 24 mile brine pipe- pursuant to Section 2.76 of the Com-
line terminating in a-diffuser in the missibn's General Policy and Interpre-
Gulf of Mexico; (4) construction and tations (18 CFR 2.76).
operation of storage facilities at the Atlantic Richfield requests authori-
three alternative sites including oil, zation to charge 50.2075t per Mcf for
water and brine pipelines; and (5) con- sales from the U.S. Government No.
struction and operation of a 20 mile 27-1 Well, Section 27-5N-16E, Pitts-
water supply pipeline from the Sul- burg County, Oklahoma. The sale is
phur Mines SPR site to the proposed made under Atlantic Richfield's FERC
West Hackberry water Intake struc- Gas Rate Schedule No. 481. Sales are
ture on the Intracoastal Waterway. A currently being made to Arkansas Lou-
Final EIS for the Sulphur Mines Salt islana Gas Company (Arkansas Louisi-
Dome in Calcasieu Parish, Louisiana ana) at a. rate of 35.0541 cents per Mcf
(DOE/EIS-0010) was issued by DOE under a contract dated March 15, 1962.
in March, 1978. In order to prevent premature aban-

Copies of the final Environmental donment and increase the productivity
Impact Statement are available for of the above-mentioned well, Atlantic

public inspection at the DOE Reading Richfield proposes to install compres-

Room located at:~ Room GA-152, De- sion facilities. Under a Letter Agree-

partment of Energy, 1000 Indepen- ment with Arkansas Louisiana, en-
dence Avenue, SW, Washington, D.C. tered Into pursuant to the contract of20585. March 15, 1962, Atlantic Richfield is

entitled to a 15 cent per Mcf compres-
Copies of the final statement have slon fee for gas produced from said

been furnished to those who com- Well.
mented on the draft statement as well Any person desiring to be heard or
as to other agencies and individuals to make any protest with reference to
who havd requested copies. Copies are said petition should file a petition to
also available for public Inspection at intervene or a protest with the Feder-
Federal Depository Libraries. A limit- al Energy Regulatory Commission, 825
ed number of single copies is available North Capitol Street NER, Washing-
for distribution by contacting the ton, D.C. 20426, in accordance with
Chief, Environmental and Permits the requirements of the Commission's
Compliance Branch, Strategic Petro- rules of Practice and Procedure (18
leum Reserve Office, 1726 ' Street CFR 1.8 or 1.10). All such petitions or
N.W., Washington, D.C., 20461, or the protests should be filed on or before
Technical Information Center, P.O. December 21, 1978. All protests filed
Box 62, Oak Ridge, Tennessee, 37830. with the Commiion will be consid-
615-483-8611, extension 34672. The ered by It in determining the appropri-
statement is also available from the ate action to be taken but will not
National Technical Information Serv- serve to make the protestants parties
ice, Springfield, Virginia, 22161. to the proceeding. Any person wishing

Dated at Washington, D.C., this 5th to become a party to a proceeding, or
day of December 1978. to participate as a party in any hear-ing therein, must file a petition to in-

For the Department of Energy. tervgne in accordance with the Com-

RuTa C. CLusEN, pnission's Rules.
AssistantSecretary Lois D. CAsimu,

forEnvironment ActingSecretary.

[FR Doc. 78-34204 Filed 12-7-78; 8:45 am] EMR Doc. 78-i47 Fled 12-7-78; &45 am]
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[6740-02-M]

[Docket No. R79-8]

C. F. LAWRENCE & ASSOC., INC.

Petition for Special Relief

NOVEMBER 30, 1978.
Take notice that on October 24,

1978, C. F. Lawrence & Assoc., Inc.
(Lawrence), P. 0., Box 2418, Midland,
Texas 79702,filed a petition for special
relief in Docket No. R179-8 pursuant
to Section 2.76 of the Commission's
General Policy and Interpretations (18
C.F.R. 2.76).

Lawrence requests authorization to
charge an increased rate of 91.38€.per
Mcf for the sale of gas produced from
its Chambers County School Lands
Well No. 20, Midway Lane (Strawn)
Field, Crockett County, Texas to El
Paso Natural Gas Company. Accord-
ing to Lawrence, it is uneconomical to
operate the well at ".he present rate of
29¢ per Mcf. Lawrence proposes to per-
form additional work on the well In
order to eliminate excessive water pro-
duction and tap new sections of the
existing gas reservoir. The work is ex-
pected to result in the production of
an additional 386,400 Mef of gas.

Any person desiring to be heard or
to make any protest with reference to
said petition should file a petition to
intervene or a protest with the Feder-
al Energy Regulatory Commission, 825
North Capitol Street, N.E., Washing-
ton, D.C., 20426, in accordance with
the requirements of the Commission's
Rules of Practice and Procedure (18
C.F.R. 1.8 or 1.10). All such petitions
or protests should be filed on or before
December 21, 1978. All protests filed
with the Commission will be consid-
erecl by it in determining the appropri-
ate action to be taken but will -not
serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding, or
to participate as a party in any hear-
ing therein, must file a petition to in-
terverie in accordance with the" Com-
mission's Rules. ,

Lois D. CAsHI,
Acting Secretary.

[FR Doc. 78-3$248 Filed 12-7-78; 8:45 am]

[6740-02-M]
[Project No. 2879]

GREEN MOUNTAIN POWER CORP.-

Application for Preliminary Permit

NovEmER 30, 1978.
Take notice that on October 23,

1978, Green Mountain Power Corpora-
tion filed an application for a 36-
month preliminary permit with the
Federal Energy Regulatory Commis--
sion for the proposed Bolton Falls Hy-
droelectric Project, FERC No. 2879, to

NOTICES

be located on the Winooski River In
the counties of Chittenden and Wash-
ington, Vermont. Correspondence with
the applicant should be directed to
Mr. Raymond C. DeForge, Vice Presi-
dent, Operations & Engineering,
Green Mountain Power Corporation,
P.O. Box 486, Montpelier, Vermont
05602 and to Richard M. Merriman,
Reid & Priest, 1701 K Street NW.,
Washington, D.C. 20006.

The proposed project would utilize
the abandoned Bolton Falls Dam and
reseivdir. The project would have an
installed capacity of 6,500 kW, and
would be located in the Vermont
Towns of Waterbury, Duxbury, and
Bolton. The Bolton Falls dam is a 60
foot high timber crib facility, the
height of which would be increased 4
feet by the installation of a concrete
cap. Five foot flashboards would also
be Installed. The reservoir impounded
by the dam with flashboards in place
would have a negligible storage capac-
ity, and would operate at a normal
water surface elevation of 391 feet msl.
The project would include the existing
100 foot long double barreled pen-
stock, a new powerhouse and turbine-
generator unit, and a 500 to 700 foot
long trailrace channel.

The applicant proposes to feed the
project into its distribution system.

A preliminary permit does not au-
thorize construction. A permit, if
issued, gives the Permittee, during the
term of the permit, the right of prior-
ity of application for license while it
undertakes the necessary studies and
examinations to determine the engi-
neering and economic feasibility for
the Project, market for the power, and
all other necessary information for in-
clusion in an application for license.

Anyone desiring to be heard or to
make any protest about this applica-
tion should file a petition to intervene
or a protest with the Federal Energy
Regulatpry Commission, in accordance
with the requirements of the Commis-
sion's Rules of Practice and Procedure,
18 CFR § 1.8 or § 1.10 (1977). In deter-
mining the appropriate action to take,
the Commission will consider all pro-
tests filed, but a person who merely
files a protest does not become a party
to the proceeding. To become a party,
or to participate in any hearing, a
person must file a petition to inter-
vene in accordance with the Commis-
sion's Rules. Any protest or petition to
intervene must be filed on or before
January 29, 1979. The Commission's
address is: 825 North Capitol Street
NE., Washington, D.C. 20426.

The application is on file with the
Commission and is available for public
inspection.

Lois D. CASHELL,
Acting Secretary.

[FR Doc. 78-34249 Filed 12-7-78; 8:49 an]

[6740-02-M]

[Docket No. ER79-60]

IOWA POWER & LIGHT CO.

Proposed Rate Change

NOVEMBER 29, 1978.
Take notice that Iowa Power and

Light Company, Des Moines Iowa
(Iowa Power) on November 15, 1978
tendered for filing an Amendment to a
"Transmission Service Agreement
with Eastern Iowa Light and Power
Cooperative, Wilton, Iowa (Coopera-
tive), Iowa Power and Light Company
Rate Schedule FERC No. 48. dated
October 25, 1978.

Iowa Power states that relating to
the proposed utilization by Coopera-
tive of 24 MW of capacity n Iowa
Power's existing 345 kV transmission
system from the Booneville Substation
near* Des Moines, Iowa, to Hills Sub-
station near Hills, Johnson County,
Iowa, the Agreement facilitates trans-
mission of Cooperative's share of
Council Bluff's Generating Unit No. 3
capacity. Iowa Power further states
that the Agreement is to become effec-
tive on the first of the month next fol-
lowing synchronization of the Unit
which is presently not anticipated to
occur prior to November, 1978. Conse-
quently, Iowa Power requests waiver
of the Commission's notice require-
ments and proposes an effective date
of December 1, 1978, subject to confir-
mation of the synchronization date,

Iowa Power indicates that the pur-
pose of the proposed rates and charges
of the Amendment Is to recover re-
flected costs of the facilities to be pro-
vided as the scheduling path, for asso-
ciated operation and maintenance, and
for transmission losses for which com-
pensation in kind Is provided.

Copies of the filing have been
mailed to Cooperative and to the Iowa
State Commerce Commission, accord-
ing to Iowa Power.

Any person desiring to be heard or
to ptotest said application should file
a petition to intervene or protest with
the Federal Energy Regulatory Com-
mission, 825 Nbrth Capitol Street, NE.,
Washington, D.C. 20426, in accordance
with Sections 1.8 and 1.10 of the Com-
mission's Rules of Practice and Proce-
dure (18 CFR 1.8, 1.10). All such peti-
tibns or protests should be filed on or
before December 18, 1978. Protests
will be considered by the Commission
in determining the appropriate action
to be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a petition to intervene.
Copies of this application are on file
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with the Commission and are available
for public inspection.

Lois D. CASE=,
Acting Secretary.

[FR Doc. 18-34250 Filed 12-7-78; 8:45 am]

[6740-02-M] -

[Docket No. RP77-142]

JUAREZ GAS CO., S.A. V. DEL NORTE
NATURAL GAS CO.

Informal Conference

NovEzmER 29, 1978.
Take notice thai on December 20,

1978, at 10:00 aan. an informal confer-
ence of all interested parties will be
convened concerning the above-cap-
tioned matter. The conference will be
held at the offices of the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washing-
ton, D.C. 20426, Room 8402.

On November 13 and 14, 1978, repre-
sentatives of Juarez Gas Company,
S.A., (Juarez) and Del Norte Natural
Gas Company (Del Norte) met infor-
mally at the offices of Del Norte in El
Paso, Texas, in order to resolve ques-
tions raised by Juarez in its complaint
in the above-captioned docket. Coun-
sel for Juarez and Del Norte have
agreed to file by-December 5, 1978, a
joint report or, if necessary, separate
reports concerning the meeting of No-
vember 13 and 14, 1978, and any pro-
posed settlement agreement that has
arisen from the meeting. Such report
or reporfs and any proposed settle-

-ment shall be filed with the Commis-
sion by December 5, 1978.

Customers and other interested per-
sons will be permitted to attend the in-
formal conference, but if such persons
have not previously been permitted to
intervene by order of the Commission,
attendance will not be deemed to au-
thorize intervention.

All parties will be expected to
appear fUlly prepared to discuss any'
procedural matters and explore or
make commitments with respect to
any or all of the issues and any offers
of settlement or stipulations discussed
at the conference.

Lois D: CAs L,
Acting Secretary.

[FR Doc. 78-34251 Filed 12-7-78; 8:45 am]

[674-o2-M]

[Docket No. CP75-71]

NATURAL GAS PIPELINE CO. AND
TRANSWESTERN PIPELINE CO.

Petition To Amend

NovEmER 29, 1978.
Take notice that on November 7,

1978, Natural Gas Pipeline Company

NOTICES

of America (Natural), 122 South
Michigan Avenue, Chicago, Illinois
60603, and Transwestern Pipeline
Company (Transwedtern), Southern
National Bank Building, Houston,
Texas 77002, (Petitioners) filed in
Docket .No. CP75-71' a petition to
-amend the order Issued June 20, 1977,
as amended, in the Instant docket pur-
suant to Section 7(c) of the Natural
Gas Act so as to authorize an addition-
al exchange point required to imple-
ment the exchange of natural gas in
accordance with an amendment to the
exchange agreement dated August 12,
1974, all as more fully set forth in the
application which is on file with the
Commission and open for public in-
spection.

Petitioners state that on June 20,
1977, the Commission issued an order
authorizing the exchange of natural
gas between the Petitioners pursuant
to ah Exchange Agreement dated
August 12, 1974, as amended, whereby
gas for Naturars account Is delivered
to Transwestern from the Big Eddy
No. 40 and No. 44 wells, Eddy County,
New Mexico, and certain residual gas
is delivered at the outlet of Continen-
tal Oil Company's MalJamar Gas Proc-
essing Plant, Lea County, New Mexico.
Petitioners further state that any gas
delivered for exchange would be rede-
livered by Transwestern to Natural at
the outlet of Cities Service Oil Compa-
ny's Blutt, Plant, a common gas pur-
chase point of Petitioners in Roosevelt
County. New Mexico.

Petitioners assert that on September
16, 1977, the Commission Issued an
order amending the. order issued
herein on June 20, 1977, so as to au-
thorize an additional point of ex-
change of gas from the Ross Federal
"EG" No. 1 well, Eddy County, New
Mexico, where gas for Natural's ac-
count is delivered to Transwestern.

Natural has preferential rights
under existing gas purchase contracts
to purchase additional reserves now
available from a well located in Sec-
tion 95, Block F., G. and MMB, A
Survey, Ward County, Texas, and
which Transwestem would be willing
to accept for exchange and Transwes-
tern also has an interest in the well
and has connected said well to Its ex-
isting pipeline system to effectuate Its
purchase, It is further asserted.

Petitioners state that they propose
to add a new delivery point (Rodgers
No. 1 Delivery Point) at the location
cited above where gas delivered for
Naturals account would be in a com-
mingled stream with gas volumes pur-
chased by Transwestern from-said well
as set forth-in the Amendatory Agree-
ment dated September 15, 1978, to the

1'This proceeding was commenced before
the FPC. By Joint regulation of October,
1977 (10 CFR 1000.X), it was transferred to
the FERC.
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gas exchange agreement dated August
12, 1974, as amended.

Petitioners assert that the exchange
arrangement as modified herein is
beneficial to Natural in that it pro-
vides a means for Natural to receive
deliveries of small quantities of gas
Into its system without the necessity
of constructing any additional fact-
ties.

Any person desiring to be heard or
to make any protest with reference to
said petition- to amend should on or
before December 22, 1978, file with
the Federal Energy Regulatory Com-
mission, Washington, D.C. 20426, a pe-
tition to intervene or a protest in ac-
cordance with the requirements of the
Commisson's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulatioris under the Natural Gas
Act (18 CFR 157.10). All protests filed
with the Commission will be consid-
ered by It indetermining the appropri-
ate action to be taken but will not
serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or
to participate as a party in any hear-
ing therein must file a petition to in-
tervene in accordance with the Com-
mission's Rules.

Lois D. CAsnx,
ActingSecretaro.

[FR Doe. 78-34252 Filed 12-7-78; 8.45 am]

[6740-02-M]

[Docket No. CPI9-71]

NATURAL GAS PIPELINE CO.

Application

NovEMmam 29, 1978.
Take notice that on November 13,

1978, Natural Gas Pipeline Company
of America (Applicant), 122 South
Michigan Avenue, Chicago, Illinois
60603, filed in Docket No. CP79-71 an
application pursuant to section 7(c) of
the Natural Gas Act for a certificate
of public convenience and necessity
authorizing the transportation ashore
of up to 1,000 Mef per day of natural
gas for Michigan Wisconsin Pipe Line
Company (Michigan Wisconsin), all as
more fully set forth in the application
which is on file with the Commsion
and open to public inspection.

Applicant states that Michigan Wis-
consin has been purchasing gas from
West Cameron Block 171, offshore
Louisiana, and reports that a part of
the gas attributable to West Cameron
Block 171 would be produced from a
new well in West Cameron Block 145
under Its contracts with certain pro-
ducers covering their interests In West
Cameron Block 171.

Applicant further states that Stin-
gray Pipeline Company (Stingray)
owns and operates a natural gas trans-
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mission pipeline system extending
from offshore Louisiana to onshore
Louisiana and Applicant has entered
into a transportation contract dated
October 2, 1973, thereby Stingray
would provide transportation ashore
for certain quantities of gas delivered
to Stingray by or for the account of
Applicant. Michigan Wisconsin has re-
quested that Applicant accept for
transport ashore such gas as the pro-
ducers deliver for the account of
Michigan Wisconsin to Applicant's ex-
isting point of connection between
measuring facilities of Applicant and
facilities of Stingray in West Cameron
Block 181 and that Applicant make re-
delivery of gas at an interconnection
between the facilities of Applicant and
Michigan Wisconsin near Lake Arthur,
Cameron Parish, Louisiana, it is said.

Applicant states that under terms of
the transportation agreement Appli-
cant would receive and transport
through Stingray, up to 1,000 Mcf per
day of natural gas for the first three
years and 700 Mcf per day thereafter
on a firm basis. The term of the trans-
portation agreement is five years from

'date of first receipt of gas hereunder
and successive one year periods there-
after until either party terminates
said agreement at the end of the pri-
mary-term or any succeeding annual
period thereafter by giving the 6ther
party at least 90 days prior notice, it is
indicated. Applicant would redeliver to
Michigan Wisconsin at the point of re-
delivery near Lake Arthur thermally
equivalent volumes to that received,
less processing plant fuel in the event
such gas is processed, shrinkage and/
or fuel and a proportionate share of
losses and unaccounted for gas used in
the transportation of such gas, it is
said.

Applicant asserts it proposes to
charge Michigan Wisconsin a monthly
contract transportation demand
charge for gas being transported
through Stingray equal to the then
current effective transportation rate
being paid by Applicant to Stingray
for. each Mcf of,contract transporta-
tion quantity then in effect.

Applicant asserts that it also pro-
poses to charge Michigan Wisconsin a
monthly fee of 60.0 cents per Mcf of
contract transportation quantity for
the additional transportation service
by Applicant to accomplish the final
redelivery of this gas to Michigan Wis-'
consin at an existing point of intercon-
nection of Applicant's facilities - and
those of Michigan Wisconsin near
Lake Arthur, Louisiana. -

Any person desiring t6 be heard or
to make any protest with reference to
said application should on or before
December 22, 1978, file with the Fed-
eral Energy Regulatory Commission,_
Washington, D.C. 20426, a petition to
intervene or a protest in accordance-

NOTICES

with the requirements of the Commis-
sion's Rules of Practice and Procedure
(18 CFR 1.8 or 1.10) and the Regula-
tions under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion's Rules.

Take further notice that, pursuant
to the authority contained in and sub-
ject to jurisdiction conferred upon the
Federal Energy Regulatory Commis-
sion by sections 7 and 15 of the Natu-
ral Gas Act and the Commission's
Rules of Practice and Procedure, a
hearing will be held without further
notice before the Commission or its
designee on this-application if no peti-
tion. to intervene is filed within the
time required herein, if the Commis-
sion on its own review of the matter
finds that a grant of the certificate is
required by the public convenience
and necessity. If a petition for leave to
'intervene is timely filed, or if the
Commission on its own motion be-
lieves that a formal hearing is re-
quired, further notice of such hearing
will be duly given.
- Under the procedure herein pro-
vided for, unless otherwise advised, it
will be unnecessary or Applicant to
appear or be represerited at the hear-'
,ing.

Lois D. CAsHELL,
Acting Secretary.

[FR Doc. 78-34253 Filed 12-7-78; 8:45 am]

[6740-02-M]

[D6cket iNo. CP79-72]

NATURAL GAS PIPELINE CO.

Application

NovmLwE 29, 1978.
-Take notice that on November 13,

1978, Natural Gas Pipeline Company
of America (Applicant), 122 South
Michigan Avenue, Chicago, Illinois
60603, filed in Docket No. CP79-72 an
application pursuant to Section 7(c) of
the Natural Gas Act for a certificate
of public convenience and necessity
authorizing the transportation of up
to 500 Mcf per day of natural gas for
Columbia Gas Transmission Corpora-
tion (Columbia) and the operation of
existing connecting, measuring and ex-
change facilities to effectuate such
transportation, all as more fully set
forth in the application which is on
file with the Commission and open to
public inspection.

Applicant asserts that it has been
advised by Columbia that Columbia

has available for purchase from Its af-
filiate, Columbia Development Corpo-
ration, in the proximity of Applicant's
existing Box Draw lateral, supplies of
natural gas in the Cemetary Field,
Eddy County, New Mexico. Applicant
presently has some available pipeline
capacity in the southern portion of Its
Permian pipeline system and would be
willing to transport such gas for Co-
lumbia from Eddy County, New
Mexico, to an existing interconnection
between the pipeline systems of Appli-
cant and El-Paso Natural Gas Compa-
ny (El Paso) in Ward County, Texas,
,for further transport and redelivery to
Columbia, It Is said.

It is stated that Applicant and Co-
lumbia have entered into a gas trans-
portation agreement dated September
25, 1978, under the terms of which,
Applicant proposes to receive, on a
best efforts basis, up to 500 Mef per
day of natural gas made available by
Columbia at the inlet to existing mea-
surement facilities of Applicant locat-
ed on Applicant's six-inch Box Draw
lateral in Eddy County, ,New Mexico
(Eddy Delivery Point). Applicant fur-
ther states it proposes to redeliver, or
cause to be redelivered to El Paso for
Columbia's account in Ward County,
Texas, thermally equivalent volumes
less the volume of fuel consumed on
Applicant's pipeline -system. Redell-
very would be made to El Paso at the
existing authorized points of exchange
between Applicant and El Paso located
in the Lockridge Field, Ward County,
Texas (Ward Redelivery Point), it is
said.

Applicant states that as part of Its
Cemetary Field Gathering System it
has constructed at a cost of $17,082
connecting and measurement facilities
required to receive gas at the Eddy De-
livery Point from the Texas Oil and
Gas-Indian Hills State Coin No. 1-6
well for its own account as well as to
receive gas for Columbia's account.
Columbia has agreed to reimburse Ap-
plicant for one-half of all costs and ex-
penses incurred in the Installation of
such facilities, it is said.

Applicant asserts that pursuant to
the Agreement, Applicant proposes to
bill Columbia monthly a transporta-

-tion charge equal to the greater of 3.9
cents for each Mcf of gas received by
Applicant at the Eddy Delivery Point
less fuel used in the transportation or
$125.00 and initially Applicant would
reduce volumes delivered to it by Co-
lumbia by one percent for fuel.

Any person desiring to be heard or
- to make any protest with reference to

said application should on or before
December 22, 1978, file with the Fed-
eral Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the Commis.
sion's Rules'of Practice and Procedure
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(18 CFR 1.8 or 1.10) and the Regula-
tions under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but will not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion's Rules.

Take further notice that, pursuant
to the authority contained in and sub-
ject to jurisdiction conferred upon the
Federal Energy Regulatory Commis-
sion by Sections 7 and 15 of the Natu-
ral Gas Act and the Commission's
Rules of Practice and Procedure, a
hearing will be held without further
notice before the Commission or its
designee on this application if no peti-
tion to intervene is filed within the
time required herein, if the Commis-
sion on its own review of the matter
finds that a grant of the certificate is
required by the public convenience
and necessity. If a petition for leave to
intervene is timely filed, or if the
Commission on its own motion be-
lieves that a formal hearing is re-
quired, further notice of such hearing
will be duly given.

Under the procedure herein pro-
vide d for, unless otherwise advised, it
will be unnecessary for Applicant to
appear or be represented at the hear-
ing. Lois D. CAsumE.,

Acting Secretary.
(FR Doe. 78-34254 Filed 12-7-78; 8:45 am]

[6740-02-M]

[Docket No. ER79-63]

NEW BEDFORD GAS & EDISON LIGHT CO.

Termination of Rate Schedule

NOVmBER 29, 1978.
Take notice that on November 16,

1978 New Bedford Gas and Edison
Light Company (New Bedford) ten-
dered for filing a Notice of Termina-
tion for its currently effective Federal
Energy Regulatory Commission Rate
Schedule No. 26. New Bedford states
that said Rate Schedule consists of a
unit power sales agreement dated
March 1, 1978 as amended between
New Bedford and the Electric Light
Department of the Town of Braintree,
Massachusetts (Braintree) for the sale
by New Bedford of a portion of its en-
titlement to the capacity and related
energy produced by Canal Electric
Company's Unit No. 2.

New Bedford further states that
FERC Rate Schedule No. 26 was origi-
nally accepted for filing by FERC
letter order dated May 3, 1978 in
Docket No. ER78-286. New Bedford in-

dicates that in Docket No. ER78-481
as tendered for filing under cover of a
letter dated July 7, 1978, New Bedford
proposed amendments to its then-ef-
"fective Rate Schedule No. 26 extend-
ing the term thereof and establishing
the quantity of capacity and related
energy to be made available to Brain-
tree during such extended term. New
Bedford further indicates that Docket
No. ER78-481 was noted for filing by
the Commission's Secretary by notice
dated July 18, 1978.

New Bedford requests an effective
date of March 2, 1978, and therefore
requests waiver of the Commission's
notice requirements.

According to New Bedford a copy of
this filig has been mailed to Brain-
tree.

Any person desiring to be heard or
to protest said filing should file a peti-
tion to intervene or protest with the
Federal Energy Regulatory Commis-
sion,-825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 1.8 and 1.10 of the Com-
mission's Rules of Practice and Proce-
dure (18 CFR 1.8, 1.10). All such peti-
tions or protests should be filed on or
before December 18, 1978. Protests
will be considered by the Commission
in determining the appropriate action
to be taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to becoifie a party
must file a petition to intervene.
Copies of this filing are on file with
the Commission and are available for
public inspection.

Lois D. CAsaii.,
ActingSecretary.

[FR Doc. 78-34255 Filed 12-7-78: 8:45 am]

[6740-02-M]

[Docket No. ER79-613

NIAGARA MOHAWK POWER CORP.

Filing

NovE=ExR 29, 1978.
Take notice that Niagara Mohawk

Power Corporation (Niagara) on No-
vember 16, 1978, tendered for filing as
rate schedules, agreements between
Niagara and the Power Authority of
the State of New York (PASNY) dated
October 17, 1978 and Apr1 28, 1978
(with acceptance dated October 18,
1978).

Niagara states that there Is present-
ly on file on agreement with PASNY
dated January 15, 1963, that Is desig-
nated as Niagara Mohawk Power Cor-
poration Rate Schedule FPC No. 22.
Niagara Mohawk further states that
the new agreements are being submit-
ted as supplements to the existing
agreement.

Niagara requests waiver of the Com-
mission's notice requirements to allow
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for effective dates of December 1, 1977
and September 1, 1978 for the two pro-
posed revisions comprising the filing.

Copies of this filing were served
upon PASNY, according to Niagara.

Any person desiring to be heard or
to protest said application shall file a
petition to intervene or protest with
the Federal Energy Regulatory Com-
mission, 825 North Capitol Street,
N.E.. Washington, D.C. 20426, in ac-
cordance with Sections 1.8 and 1.10 of
the Commission's Rules of Practice
and Procedure (18 CPR 1.8, 1.10). All
such petitions or protests should be
filed on or before December 18, 1978.
Protests will be considered by the
Commission In determining the appro-
priate action to be taken, but will not
serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this application
are on file with the Commisson and
are available for public inspection.

Lois D. CASHIL,
ActingSecretary.

(FM Dc. 78-34256 Filed 12-7-78; 8:45 aml

[6740-02-M]

[Docket No. ER79-9]
OHIO POWER CO.

Proposed Changes in Roles and Charges

Novn = 29, 1978.
Take notice that American Electric

Power Service Corporation (AEP) on
November 17, 1978, tendered for filing
on behalf of its affiliate Ohio Power
Company (Ohio Power), Modification
No. 2 dated October 1, 1978 to the Op-
erating Agreement dated December 1,
1965, between Ohio Power Company
and Toledo Edison Company designat-
ed Ohio Power Rate Schedule FERC
No. 35.

Ohio Power indicates that Section 1
of Modification No. 2 provides for an
increase in the demand charge for
Short Term Power from $0.60 to $0.70
per kilowatt per week and Sectiont 3
provides for an increase In the demand
charge for Limited Term Power from
$3.25 to $3.75 per kilowatt per month;
Section 2 of Modification No. 2 pro-
vides for an increase in the transmis-
sion charge for third party Short
Term Power transactions from $0.15
per kilowatt per week to $0.175 per
kilowatt per week and Section 4 pro-
vides for an increase in the tranmis-
slon charge for third party Limited
Term transactions from $0.65 per kilo-
watt per month to $0.75 per kilowatt
per month, both changes proposed to
become effective October 9,1978.

Applicant states that since the use
of Short Term Power and Limited
Term Power Service cannot be accu-
rately estimated, it is impossible to es-
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timate the increase in revenues result
Ing from the Modification. Applican
alleges that Exhibit I which was in
eluded with the filing of this Modifica
tion, demonstrates that the increase ii
revenues, which would have resultei
had the modification been in effec
during the twelve month perioi
ending July 1978, would have beei
$530,892.86 (i.e. frown $16,834,919.44 ti
$17,365,812.30).

Copies of the filing were served upoi
Toledo Edison Company and Publi
Utilities Commission of Ohio. '

Any person desiring to be heard :
to protest said application should fil
a petition to intervene or protest wit]
the Federal Energy Regulatory Corn
mission, 825 North Capitol Street
Washington, D.C. 20426, in accordanc
with Sections 1.8 and 1.10 of the Corn
mission's Rules of Practice and Proce
dure (18 CFR 1.10). All such petition
or protest should be filed on or befori
December 22, 1978. -Protests will bi
considered by the Commission in de
termining the appropriate action to bi
taken. Any person wishing to becomi
a party must file a petition to inter
vene. Copies of this application are oi
file with the Commission and an
available for public inspection.

Lois D. CASHELL,
Acting Secretary.

[FR Doc. 78-34257 Filed 12-7-78; 8:45 am]

[6740-02-M]

[Docket No. CI68-815]

PHILLIPS PETROLEUM CO.

Certification'of Stipulation and Settlement
Proposal

NOVEMBER 29, 1978.
Take notice that on November 8

1978, the Presiding Administrativi
Law Judge certified to the Commis
sion a stipulation and.settlement pro
posal in the above referenced proceed
ing.

The stipulation and settlement pro
posal is intended to resolve a contrc
versy concerning rights to an escroN
fund established by United Gas Pipi
Line Company (United) relating: t4
sales by Phillips Petroleum Compan:
(Phillips) to United pursuant to th,
certificate order issued in Docket No
C168-815 on March 13, 1968. Unde
the proposed settlement, Phillipc
claim of entitlement to approximatel:
$202,000 of principal of the escroN
fund is reduced to $175,000, an
United agrees to pay interest to Phil
lips. Phillips agrees to spend amount
equivalent to the amount receive
from United and an additional amoun
in the ratio of 3 to, 2 to the amount re
ceived by Phillips in exploration an
development on behalf of United. Cei
tain past expenditures by Phillips'ma:

NOTICES

be counted towards satisfaction of its
t expenditure obligation. United further
L- agrees-to credit its purchased gas ad-
,- justment with a portion of the refunds
a due United from Phillips under Opin-
I ion No. 598 with interest, totaling ap-
t proximately $81,000 as of June 1, 1978.
d The total payments to be made by
n United exceed the amount in the
o escrow fund.

The stipulation and settlement pro-
n posal has been executed by Phillips,
c United and the Commission staff..

Any person desiring to comment on
r the stipulation and settlement propos-
e al should file sucl~commentswith the
h Federal Energy Regulatory Commis-

sion, 825 North Capitol Street, N.E.,
;, Washington, D.C. 20426 on or before
a December 14, 1978. Any reply corn-

ments should be filed on or before De-
cember 21, 1978.

Lois D. CASHEL,
Acting Secretary.

. [FR Doc. 78-34258 Filed 12-7-78; 8:45 am]

- [6740-02-M]
n

[Docket No. R179-113

SUN OIL CO.

Petition for Special Relief

NovEMBER 30, 1978.
Take notice that on October 30,

1978, Sun Oil Company (Sun), Two
North Park West, Box 20, Dallas,
Texas 75221, filed a petition for spe-
cial relief in Docket No. R179-11, pur-
suant to Section 2.76 of the Commis-
sion's Rule of Practice and Procedure.

Sun requests authorization to charge
a total rate of $1.414 per Mcf at 14.65
psia, subject to BTU adjustment for
the sale of gas to Northern Natural

, Gas Company from the. E. M. Long,
a Well No. 2, North Hansford Field,
. Hansford County, Texas. Sun is cur-
- rently collecting a total rate of

25.0938f per Mcf at 14.65 psia for the
sale of the subject gas.

In order to ensure continued produc-
tion from the E.M; Long,- Well No. 2,

v Sun must install a new flowline. It will
a cost Sun $18,000 to replace the current
o flowline which has developed leaks.
Y Any person desiring to be heard or
e to make any protest with reference to
1. said petition to amend should on or
r before December 21, 1978, file with
s' the Federal Energy Regulatory Corn-
y mission, Washington, D.C. 20426, a pe-
v tition to intervene or a protest in ac-
I cordance with the requireinents of the

Commission's Rules of Practice and
s Procedure (18 CFR 1.8 or 1.10) and the
i Regulations under the Natural Gas
t Act-(18 CFR 157.10). All protests filed

with the Commission will be consid-
I ered by it in determining the appropri-

ate'action to be-taken but will not
y serve to make -the protestants parties

to the proceeding. Any party wishing
to become a party to a proceeding or
to participate as a party in any hear-
ing therein must file a petition to in-
tervene in accordance with the 'Com-
mission's Rules.

LoIs D. CASHELL,
Acting Secretary,

[FR Doc. 78-34259 Filed 12-7-78; 8:45 am]

[6740-02-M]

[Docket No. CP79-66]

UNITED GAS PIPE LINE CO.

Application

NovEMBz 29, 1978.
Take notice that on November 8,

1978, United Gas Pipe Line Company
(Applicant), P.O. Box 1478, Houston,
Texas 77001, filed in Docket No. CP79-
66, an application pursuant to Section
7(b) of the Natural Gas Act for per,
mission and approval to abandon the
natural gas transportation service
presently authorized to be rendered to
Trunkline Gas Company (Trunkline),
all as more fully set forth In the appli.
cation which Is on file with the Com-
mission and open to public Inspection.

Applicant states that pursuant to
order of the Commission Issued April
17, 1972, 'and January 19, 1973, In
Docket No. CP72-192 transportation
service was rendered Under the terms
and conditions of a gas transportation
.agreement between Trunkline and Ap.
plicant.

Applicant further asserts that the
transportation agreement provides for
the receipt of up to 5,000 Mcf of gas
per day by Applicant for the account
of Trunkline, at a point in the East
Donner Field, Terrebonne, Parish,
Louisiana, for transport and redellvery
to Trunkline at the tailgate of Exxon's
Garden City Plant in St. Mary Parish,
Louisiana.

Applicant asserts the certificate was
amended by order of the Commission
issued January 19, 1973, which pro-
vided for an additional existing deliv-
ery point to Trunkline at the tailgate
of Continental Oil Company's Egan
Plant located in Acadia Parish, Louisi-
ana.

Applicant further asserts that pursu-
ant to the terms of the Agreement it
notified Trunkline on August 13, 1976,
of an increase in rate. Trunkline In-
formed Applicant that the proposed
rate was unacceptable and requested
Applicant to prepare a. termination
agreement which would reflect both
parties' desire to terminate the Agree-
ment, It is indicated. Applicant and
Trunkline have executed such agree-
ment, it is said. Accordingly, Applicant
requests authorization to abandon said
transportation service.,
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Any person desiring to be heard or
to make any protest with reference to
said application should on or before
December 22, 1978, file with the Fed-
eral Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the Commis-
sion's Rules of Practice and Procedure
(18 CFR 1.8 or 1.10) and the Regula-
tions under the Natural Gas Act (18
CFR 157.10). All protests filed with
the Commission will be considered by
it in determining the appropriate
action to be taken but vl not serve to
make the protestants parties to the
proceeding. Any person wishing to
become a party to a proceeding or to
participate as a party in any hearing
therein must file a petition to inter-
vene in accordance with the Commis-
sion's Rules.

Take further notice that, pursuant
to the authority contained in and sub-
Ject to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by Sections 7 and 15 of the
Natural Gas Act and the Commission's
Rules of Practice and Procedure, a
hearing will be held without further
notice before the Commission or its
designee on this application if no peti-
tion to intervene is filed within the
time required herein, if the Commis-
sion on its own review of the matter
finds that permission and approval for
the proposed abandonment are re-
quired by the public convenience and
necessity. If a petition for leave to in-
tervene is timely filed, or if the Com-
mission on its own motion believes
that a formal hearing is required, fur-
ther notice of such hearing will be
duly given.

Under the procedure herein pro-
vided for, unless otherwise advised, it
will be unnecessary for Applicant to
appear or be represented at the hear-
ing.

Lois D. CASHELL,
ActingSecretary.

EFR Doc. 78-3460 Filed 12-7-78; 8:45 am]

(3128-01-M]

[Docket No. RM78-12]

INCENTIVE RATE OF RETURN FOR THE ALAS-
KAN NATURAL GAS TRANSPORTATION
SYSTEM

Order Attaching Incentive Rate of Return Con-
ditions to Certificates of Pubtic Convenience
and Necessity

AGENCY, FederalEnergy Regulatory
Commission.

ACTION: Final Order and Notice of
Comment and Hearing.

SUMMARY: The Federal Energy Reg-
ulatory Commission (the Commission)
hereby gives notice of an order attach-
ing certain terms and conditions to the
conditional certificates of public con-
venience and necessity issued for the
Alaska Naitural Gas Transportation
System proceedings (Docket Nos.
CP78-123, et aL). The terms and condi-
tions would establish an incentive rate
of return on equity to'reward the ap-
plicants for final certificates for proj-
ect completion under budgeted cost
and penalize them for project comple-
tion over budgeted cost. The CommLs-
sion also gives notice that It requests
specific, ,written comments on the
single matter of the inclusion of
AFUDC (allowance for funds used
during construction) in cost perform-
-ance ratios used to determine the In-
centive rate of return, and that this
single matter has been set for hearing.

DATES:
(1) Order setting terms and condi-

tions to be effective 30 days after Issu-
ance.

(2) Written comments on AFUDC In-
clusion to be filed by December 19,
1978.

(3) Notice of Intent to participate in
oral presentation to be filed by Decem-
ber 13, 1978. -

(4) Oral presentation to be Decem-
ber 21, 1978.
ADDRESSES: All filings should refer-
ence Docket No. RM78-12 and should
be addressed to: Office of the Secre-
tary, Federal Energy Regulatory Com-
mission, 825 North Capitol Street, NE.,
Washington, D.C. 20426.
FOR FURTBER INFORMATION
CONTACT.

John Adger, Director, Alaska Natu-
ral Gas Project Office, Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washing-
ton, D.C. 20426. (202) 275-3827.

I. BACKGROUIW
On May 8, 1978, the Federal Energy

Regulatory Commission (Commission)
issued a notice of proposed rulemaking
(43 FR 20245-20246, May 11, 1978) to
adopt terms and conditions concerning
an Incentive Rate of Return (IROR)
on equity for certificates of public con-
venience and necessity for the Alaska
Natural Gas Transportation System
(ANGTS).' In this notice, the Commis-
sion invited interested parties to
submit written comments on the pro-
posed rule by May 31, 1978. By notice
issued May 26, this comment period
was extended to June 14, 1978. Parties
were also allowed to file reply com-
ments by June 23, 1978. The Commis-

'Conditional certificates were issued by
the' Commission on December 16. 1977
(Alcan Pipeline Company. el aL, Docket
Nos. CP78-123, CP78-124, and CP78-125).

sion received 24 comments on the pro-
posed rulemaking from interested par-
ties.1

On September 15, 1978, the Commis-
sion issued a revised notice of pro-
posed rulemaking (43 FR 45595, Octo-
ber 3, 1978) in this matter and invited
interested parties to submit written
comments on the revised terms and
conditions by October 6, 1978. By
notice on October 6, 1978, this com-
ment period was extended to October
13, 1978. The Commission received six
comments from eight parties on the.
revised terms and conditions. Com-
ments were received from the Office
of Regulatory Analysis of the staff of
the Commission, the State of Alaska,
Alaskan Northwest Natural Gas
Transportation Company, Northern
Border Pipeline Company, Pacific Gas
Transmission Company and Pacific In-
terstate Transmission Company, and
Tennessee Gas Pipeline Company and
Midwestern Gas Transmission Compa-
ny. This order discusses these com-
ments, issues appropriate terms and
conditions, solicits additional comment
and schedules oral argument on one
matter, and sets forth schedules and
procedures for the rest of the proceed-
ings required to Implement the IROR
mechanism.

II. INTRODUCrION

The terms and conditions in this
order incorporate Improvements sug-
gested by valid criticisms to both the
initial and revised notices of proposed
terms and conditions. * Comments
which repeated criticisms presented
earlier in the comments on the initial
notice have not been discussed again
herein.

Some of the comiments argued that
the illustrative examples of rates of
return and risk premiums used in the
revised notice-,were too high, while
other comments argued that they
were too low. The Commission encour-
ages the presentation of views on this
subject at the appropriate point in the
future, which is in the evidentiary pro-
ceeding in which the actual values of
the rates of return and risk premiums
that will apply to the ANGTS will be
determined.

The significant changes in the IROR
terms and conditions from those pro-
posed in the revised notice are:

1. Certain concepts have been restat-
ed and redefined in order to make
them more readily understood. In par-
ticular, the Cost Performance Ratio is
now defined as the ratio of the De-
flated Actual Capital Cost to the Pro-
Jected Capital Cost, instead of the pre-
viously used concept of rate base. The
cost estimate to be used as the basis

2For a complete listing of the parties who
filed comments, see the Revised Notice of
Propqsed Rulemaking issued September 15,
1978.
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for determining the Projected Capital
Cost is now calledthe Certification
Cost and Schedule Estimate instead of
the Final Estimate. A glossary of
terms is provided at the. end of this
order.

2. The rate of return used to calcu-
late the AFUDC component of the
Capital Cost will be set at a level ap-
proximately equal to the real rate of,
Interest or cost of 6Ap)ital in the econo-
my, instead of at the actual rates of in-
terest incurred during construction
and the allowed equity rate for calcu-
lating AFUDC. The real rate is less
than actual or current rates by an
amount equal to the expected rate of
inflation.

3. The procedure for calculating the
one-time, adjustment to rate base has
been simplified. The one-time adjust-
ment will be derived on the assump-
tion that the equity investment in the
project will be reduced to zero over a
25-year period on a basis of straight-
line depreciation., A procedure for
Commission review of the one-time ad-
justment has also been established.
M. OBSTACLES TO PRIVATEFINANCING
The two most serious criticisms of

the revised terms and conditions were
l5resented by the partnership propos-
ing to build the Alaskan segment of
ANGTS, the Alaskan Northwest Natu-
ral Gas Transportation Company.
Alaskan Northwest states that there
are two "aspects of the. proposed- rule
which, if adopted, will force abandon-
ment of the Partnership's plan for pri-
vate financing."

A. COST BASIS FOR THE IROR

Alaskan Northwest objects to the
implication in the revised notice that-
the basis for setting the IROR will be
the March 1977 cost estimates. This
concern is in fact the result of an am-
biguity in the Commission's revised
notice and can quickly be dispelled.
The terms and conditions attached to
this order provide that the Certifica-
tiqn Cost and Schedule Estimates to
be submitted.by the applicant prior to
the Commission issuing a certificate of
public convenience and necessity ,will
be the basis for the IROR mechanism.
The Certification Estimates will be
compared with the March 1977 esti-
mates to determine whether the new
estimates " * * materially and unrea-
sonably exceed the comparable capital
cost estimated filed by Alcan with the
Federal Power Commission. * 4

The Certification Cost Estimate will
also have to be examined carefully to

lComments of the Alaskan Northwest
Natural Gas Transportation Company, a
Partnership, October 13, 1978, at p. 2.

'Decision and Report to Congress on the
Alaska Natural Gas Transportation System
(Decision), Executive Office of the Presi-
dent, Energy P6lcy-and Planning, Septem-
ber-1977, at p. 36..,

NOTICES

determine the likelihood of cost over-
runs or underruns from this new esti-
mate. The Decision anticipated a 31
percent overrun for the entire system,
based on the March 1977 estimate.5

This figure was used in the revised
notice as the basis for a Center Point

- of L3 for the example IROR schedule.
If overruns from the Certification
Cost Estimate are likely to be less
than the overrdns estimated using the
March 1977 figure as base, a Center
Point closer to LO will be more appro-
priate.

B. INCLUSION OF AFUDC IN THE COST
IERFORMANCE RATIO

Alaskan Northwest objects to the
feature of the terms and conditions in
both the initial and revised notices
which requires AFUDC (also known as
interest during construction or finance
charges) to be added to the direct con-
struction costs in, calculating the Cost
Performance Ratio. Inclusion of
AFUDC -penalizes the equity investor
for those delays during, construction
for which he is not protected by the
change in scope procedure, according
to Alaskan Northwest, "which states:

[Tlhis -feature of the September 15 pro-
posed- rule is wholly unacceptable to the
project sponsors because (a) it is in direct
contravention of the Finance Terms and
Conditions set forth in the presidential deci-
sion on the Alaska Natural Gas Transporta-
tion System; and (b) It imposes upon Alas-
kan Northwest a rate of return penalty for
all project delay, whether or not caused by
the Partnership.6

Alaskan Northwest has misinterpret-
ed the second finan6e term and condi-
tion in the President's Decision (p. 36).
This condition requires the Commis-
sion to exclude interest during con-
struction from the Certification Cost
Estimates for purposes of comparison
with the March 1977 estimate in order
to determine if the Certification Esti-
mate "materially and unreasonably
exceeds" the earler estimate. However,
this does not mean that the Commis-
sion cannot include interest during
construction in the calculation of the
Cost Performance Ratio. The Decision
goes on to. state that the Commission
"may" use the Certification Cost Esti-
mates as the basis for the IROR, im-
plying that some other estimate or
some modification to these estimates
may also be used. In other words, the
Commi§sion has complete flexibility to
determine which costs will be included
in the calculation of the Cost Perform-
ance Ratio.

Alaskan Northwest cites five exam-
ples of delays .that have occurred in

-The U.S. share of the project capital cost
is $9.472 billion for the .Base Case and
$12.368 billion for the Overrun Case, or an
increase of 30.6 percent. Decision at p. 157.

6Comments of Alaskan Northwest Natural
Gas Transportation Company, a Partner-
ship, October 13. 1978, at p. 3.

the project because of government
action or inaction which are beyond
the control of the applicant. All of the
examples have occurred prior to certi-
fication of the project and prior to the
submittal of the Certification Cost Es-
timates. All costs incurred prior to cer-
tification and approved under the
Commission's standard audit proce-
dures for inclusion in the rate base
will be included in the Projected CaPi-
tal Costs, including AFUDC. As a
result, any delays prior to certification
will not Increase the Cost Performance
Ratio and will not reduce the Incen-
tive Rate of Return. The penalties in
the proposed IROR mechanism for
delay would occur only for delays
after the Commission has granted a
certificate.

7

The Commission understands, and is
sympathetic to, the project sponsors'
concerns about being penalized for
delays which are beyond their control,
particularly delays caused by the gov-
ernment. It is our intention that the
scope change procedures, to be the
subject of a separate rulemaking to be
initiated as soon as possible, will ab-
solve the project sponsors of responsi-
bility for delays which are clearly the
fault of the government. That same
proceiure Should also address the
much more difficult issue of determin.
ing what other delays and cost in-
creases are truly beyond the project
sponsors' control.

Prior to resolution of the scope
change issue, the 'Commission feels it
would be impossible to make any de-
termination, positive or negative, with
respect to private financing. The Corn'
mission would, if possible, choose to
leave AFUDC in the determination of
the Cost Performance Ratio, because
the Commission believes that well-
placed private incentives are virtually
always desirable complements to spe-
cific government apprQvals, such as
the Federal Inspector will be author-
ized to grant.

7Alaskan Northwest may also be overesti.
mating the impact of interest during con.
struction or AFUDC on the Cost Perform-
ance Ratio even after construction has
begun. Interest during construction is calcU-
lated periodically and Is equal to the prod.
uct of the Interest rate and the capital cost
incurred prior to that date. If little or n6
construction has taken place, interest
during construction is small, and the In-
creases in cost due to delay are small. Even
when the project is near completion, delay
does not greatly increase interest during
construction. For example, a year's delay
very near the end of construction schedule
would increase interest during construction
by an amount equal to 5 percent of the cost
of the project if the interest rate is 5 per-
cent, or 12 percent if the Interest rate is 12
percent. Delay may Increase other costs be.
sides interest during construction, such as
rentals on idle equipment or salaries for
workers with nothing to do, but these are
,costs that would be included In the Cost
Performance Ratio even if interest dluring
construction or AFUDC were not Included.
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The Commision has revised the
manner in which AFUDC is included
'in Actual and Projected Capital Costs
as discussed in more detail below, in
order to make its inclusion consistent
with the inclusion of other costs in the
Cost Performance Ratio. The Commis-
sion believes that the clarifications
and revisions in the manner of inclu-
sion of AFUDC adequately address the
project sponsors' concerns as ex-
pressed in their comments on the re-
vised notice. However, because of the
significance that the project sponsors
have attached to this feature of the
IROR mechanism, the Commission
feels a responsibility to consider their
views on the revisions. The Commis-
sion will therefore entertain further
comment on the matter-and on this
matter alone of inclusion of AFUDC in
the Cost Performance Ratio as revised
in this order. The Commission will
also hold an oral argument for the
presentation of views on this specific
issue.

IV. APPLICATION TO THE WESTERN LEG
AND NonmHER BORDER

A.,-WESTERN LEG
-In the revised notice, the Commis-

sion concluded that application of the
IROR mechanism to the Western Leg
was not in the public interest, primar-
ily because the sponsors of the West-
ern Leg were proposing a financing
plan that consisted entirely of debt.
The Commission found that a financ-
ing plan with 100 percent debt financ-
ing would create major cost control in-
centives. Also, since debt financing is
less costly to consumers and since ap-
plication of an IROR might make
such high levels of debt financing im-
practical, application of the IROR to
the Western Leg would not have the
same benefits to consumers as would
be the case for other segments of
ANGTS.

In their comments on the revised
notice, the sponsors of the Western
-Leg (Pacific Gas Transmission and Pa-
cific Interstate Transmission) have in-
formed the Commission that their fi-
nancing plans never contemplated 100
percent debt financing, and asserted
that the financing plans included in
the initial decision by the Presiding
Administrative Law Judge,8 in the Fed-
eral Power Commission's Recommen-
dation to the President,9 and in the
President's Decision1 were all in error
or misleading.

Initial Decision oa Proposed Alaska Nat-
ural Gas Transportation System. El Paso
Alaska Company, Docket No. CP-75-96, et
aL, Federal Power Commission, February 1,
1977, at p. 377.

'ERecommendation to the President,
Alaska Natural Gas Transportation Sys-
tem% Federal Power Commission, May 1,
1977, at XI-74.

IsDecision, at p. 109.

When the project sponsors submit a
financing plan for the Western Leg as
part of their application for a certifi-
cate of public convenience and necessi-
ty (as provided by section 7 of the Nat-
ural Gas Act), this plan-must be re-
viewed for consistency with past sub-
missions and with the public interest.
Substitution of high cost equity for
low cost debt will result In increased
costs to the consumers and will thus
reduce the overall benefit of con-
structing the Western Leg. The Com-
mission expects that the companies
sponsoring the Western Leg will be
prepared to demonstrate conclusively
that the financing plan which Is part
of their required section 7 filing uti-
lizes the maximum possible proportion
of debt. The Commission nevertheless
finds that application of the IROR to
the Western Leg will not be in the
public interest.

B. NORTHERN BORDER

The sponsors of the Northern
Border Project also argued that devel-
opment and application of an IROR
mechanism to Northern Border would
substantially delay the ANGTS. The
Commission does not agree. The Com-
mission finds that the potential for
delay created by the IROR mecha-
nism Is sufficiently small that the
public interest is served by its applica-
tion to the Northern Border Segment.
Northern Border argues that the Com-
mission must determine an IROR
schedule before a financing plan can
be prepared and submitted to the
Commission, and that this would delay
the project. In a conventional pipeline
certification proceeding, the applicant
would normally submit a financing
plan conditional upon the Commission
granting a specific rate of return on
equity. special tariff provisions, and so
forth. Only after the Commission had
before it a proposed financing plan,
cost estimates, proposed tariff, and
other important information affecting
risks borne by investors, could the
Conmssion make a determination of
the rate of return on equity necessary
to finance the project. In the case of
the ANGTS, the only difference is
that the Commission must determine
a schedule of rates of return (the
IROR schedule) instead of a single
value, and this can only be done after
submission of a proposed financing
plan and other exhibits.

The Commission presents below
some discussion of the remaining pro-
cedures necessary to implement the
IROR mechanism, and instructs the
Aliska Delegate to develop with the
project sponsors a timetable for these
procedures that is consistent rwith
time- tables for Canadian and other
U.S. Government authorizations, and
to report fully to the Commission as
soon as possible.

57651

V. SCEMDULES AND PROCEDURES
This order will discuss tentative

schedules and procedures for filing the
necessary applications for the Alaska
segment of ANGTS and for the Com-
mission's consideration of these appli-
cations. Schedules and procedures will
have to be much shorter and will have
to be expedited for those portions of
the Northern Border and Western Leg
segments built to transport Alberta'
gas in advance of Alaska gas. The
Alaskan Delegate Is authorized to
work with the applicant to develop a
schedule and procedure for the filing
of applications and to report to the
Commission. The Commission will
then order a schedule and procedure
to provide guidance to the applicants,
the Commission staff, and other inter-
ested parties.

Three components. of a complete
procedure to implement the IROR
mechanism have not yet been deter-
mined by the Commission. These are:

(1) The methodology to be used to
deflate actual costs to base year prices;

(2) The cost formats that the appli-
cant must follow in submitting its Cer-
tification Cost and Schedule Esti-
mates; and

(3) Procedures to adjust the Certifi-
cation Cost and Schedule Estimates
for certain events not anticipated in
preparing the estimates, or other
changes in scope for the project.

The Commission expects that a rule-
making may be appropriate to solicit
comments from all interested parties
before the Commission Issues an order
establishing these components of the
IROR mechanism. Prior to the issu-
ance of a proposed rule, the Alaskan
Delegate is authorized to discuss possi- "
ble approaches or procedures with the
applicants or other interested parties.
The applicant Is specifically invited to
submit to the Delegate proposals on
these Issues.

In addition to raising matters con-
cerning these components of the
IROR mechanism, the comments con-
tinue to reflect some confusion and
uncertainty regarding accounting and
tax implications of the one-time ad-
Justment to the rate base. The Alas-
kan Delegate is authorized to work
with the project sponsors and appro-
priate offices of the Commission staff
to identify and resolve these problems.
A report on the resolution of such
problems, together with recommenda-
tions regarding problems which the
parties were unable to resolve, should
be submitted to the Commission.

The parameters for the IROR
schedule, such as the Marginal Rate,
the Center Rate, the Non-Incentive
Rate and the Center Point, require
certain submissions from the project
sponsors. The Commission's Alaskan
Delegate is authorized to develop the
appropriate phasing for the requisite
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filings. The following list reflects the
Commission's current assessment as to
what filings are ,required and when
they might be expected.

1. Project company tariff: the Alaskan
Delegate should report to the Commission
as soon as possible on the status of tariff
Issues, hopefully by the end of- January.
1979. Upon completion of that report, the
project sponsors should file the project com-
pany tariff. Upon approval of the tariff, the
Commission should be able to act on a filing
for the Operation Phase Rate, if the basic
framework of the financing plan has been
established.

2. Certification Cost and Schedule Esti-
mate: The Commission understands that
the Certification Cost and Schedule Esti-
mate is currently being prepared for presen-
tation to the' financial community in mid-
1979. If the project sponsors will file that
Estimate with the Commission, at least on a
provisonal basis, at the same time as it is
presented to the financial community, the
Commission can then initiate the required
comparision with the March 1977 estimate.
The Commission should also be able to set
the Center Point for the IROR schedule.

3. Center Rate, Marginal Rate and Non-
Incentive Rate: proposals for these values
will presumably be a part of the financing
plan which the project sponsors will file
with the Commission.

VI. REVISIONS IN TERMS AND
CONDITIONS

A. CALCULATION OF COST PERFORMANCE
RATIO

In response to the comments on the
revised notice, the terms and condi-
tions specified by this order have been
altered in a number of ways. The first
change is that the definition of the
Cost Performance Ratio no longer
makes use of the concept of rate base.

- A new but similar concept is used in-
stead (1) because it is not appropriate
to include some components of rate
base in the Cost Performance Ratio
and (2) in order to avoid any confusion
between the calculation of the Cost
Performance Ratio and the calcula-
tion of rite base necessary for deter-
mining cost of service. Except for the
one-time ,adjustment which is part of
the IROR mechanism, procedures de-
scribed in these terms and conditions
for calculating the Cost Performance
Ratio do not mean that this order
changes in any way conventional and
standard procedures for determining
the rate base of a newly constructed
pipeline.

The Cost Performance Ratio is here-
after defined to be the ratio between
Deflated Actual Capital Costs and
Projected Capital Costs. The term
Capital Costs is meant to include both
direct construction costs, such as
labor, materials, and overhead, and
AFUDC. Projected Capital Costs are
based on the Certification Cost and
Schedule Estimates approved by the
Commission after adjustment for any
changes in scope. ,The Deflated Actual

NOTICES

Capital Costs are derived, from the
actual cost and schedule for construc-
tion of the project after deflating to
base year prices.

The AFUDC added to direct con-
struction costs will be calculated from
a Real Rate of Return to be deter-
mined by the Commission. This rate is
meant to exclude the effect of infla-
tion on interest rates and rates of
return. AFUDC -will be calculated
quarterly by applying a rate equal to
one fourth of the Real Rate of Return
to the Deflated Actual and Projected
Capital Costs outstanding at the be-
ginning of the quarter.

The major differences between the
concept of Actual Capital Costs and
the conventional concept of rate base
are: (1) accumulated deferred income
taxes are a factor in determining rate
base but are not relevant in calculat-
ing Actual Capital Costs; (2) rate base
includes working Capital but Capital
Costs do not; and (3) rate base in-
cludes an allowance for funds used
during construction,, based on the
actual cost of equity and debt capital
during construction, while Actual Cap-
ital Costs are, defined to include an
AFUDC charge based on a single Real
Rate of Return.

- B. REAL RATE OF RETURN

The reason for changing the method
of calculating the AFUDC included in
the Actual and Projected Capital Cost
is to make this component of cost con-
sistent with the other cost compo-
nents. The Projected Capital Cost is
based on the Certification Cost Esti-
mates which are in constant base year
prices, and the Actual Capital Costs is
also deflated back to the same base
year prices. In other words, these costs
are in real ur constant dollars instead
of nominal or inflated dollars. Thus to
be consistent and to avoid undesirable
incentives, the AFUDC included as a
cost should also be in constant or real
dollars or, ,in other words, calculated
from the Real Rate of Return.

In the September 15 notice, the
Commission, proposed to use the inter-
est 'rates actually experienced during
construction and the Non-incentive
Rate of Return on Equity to calculate
the AFUDC included in the Cost Per-
formance Ratio. Assuming a continu-
ation of inflation over coming years,
these rates will reflect the inflationary
expectations of investors and include a
substantial premium because of infla-
tion and thus are nominal or current
dollar rates of interest and rates of
return. This inflation premium must
be removed in order to determine the
real or constant dollar AFUDC. As an
illustration of how one might calculate
the Real Rate of Return, suppose that
current expectations-are that inflation
will continue at a six percent rate for
the foreseeable future. Assuming 25

percent equity capitalization, a Non-
incentive Rate of 15 percent, and an
interest rate on debt of 10 percent, the
conventional overall after tax rate of
return on rate base used to calculate
AFUDC would be.11 percent (.25X15•
+ 75x10-11.25). Subtracting the six
percent inflation rate produces a Real
Rate of Return of about 5 percent.

From the project sponsors' perspec-
tive, use of a capital charge closer- to
the real cost of capital also means that
capital charges have a much reduced
Impact on the Cost Performance
Ratio. The Commission believes that
this change, in combination with ab-
solving the project sponsors of any re-
sponsibility for delay which Is the
fault of the government, should pro-
vide the desired incentive for continu-
ous management interest In avoiding
delay, without exposing the sponsors
to unreasonable and unjust penalty.

C. ONE-TIME ADJUSTMENT TO RATE BASE

The method of calculating the one-
time adjustment to the rate base has
been revised in response to two criti-
cisms of the earlier procedure: (1)
Northern Border objects to using 12
years as the assumed life of the ad-
vance delivery facilities for calculating
the one-time adjustment facilities,
since the pipeline will be used for 25
years or more when Alaska gas begins
to flow; and (2) Alaskan Northwest ob-
jects (as did some other parties) to the
fact that "there Is no simple and clear-
cut means of implementing the one-
time adjustment to rate base." 31 The
revised procedure for calculating the
one-time adjustment Is based on an as-
sumed life of 25 years for the project,
even though the actual life may be dif.
ferent, and on a very simple procedure
for projecting the return of and return
to equity for purposes of the discount-
ed cash flow analysis.

The one-time adjustment will be
based on the assumption that the
return of 6quity will be at the annual
rate of 4 percent of the equity invest-
ment in the project at the start-up of
operations. In other words, equity will
be depreciated on a straight line basis
over a 25-year period. The annual
return on equity will be calculated as
the product of the Incentive Rate and
the undepreclated equity at the begin-
ning of the year. This method was sug-
gested to the Commission by the pro-
posal for an IROR put forth by tho
National Energy Board of Canada on
October 5, 1978.12 This return of and
on equity will then be discounted back
to the date of start-up of the pipeline,

"Comments of Alaskan Northwest Natu.
ral Gas Transportation Company, A Part-
nership, October 13, 1978. at p. 13.

' 2National Energy Board, Proposed Ap-
proach to Incentive Rate of Return for tho
Northern Pipeline, Preliminary Draft (Octo-
ber 5, 1978) at p. 21.
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using the Operation Phase Rate as the TABLE 1-Example of One-TimeAdjuslment
discount rate.

To illustrate this method of calculat-
ing the one-time adjustment, Table 1
shows how to calculate the adjustment
for a $100 unadjusted equity Invest-
ment (including AFUDC), assuming
that the Incentive Rate is 17 percent
and that the Operation Phase Rate is
13 percent. The discounted total (at a
13 percent discount rate) of return of
equity and the return to equity is
$121.75. A one-time adjustment of
$21.75 would thus be added to the al-
lowance in the rate base of the project
for equity funds used during construc-
tion. When the unadjusted equity in-
vestment in the project, the Incentive
Rate, and the Operation Phase Rate
have been determined, it is a simple,
straightforward procedure to calculate
the one-time adjustment to rate base.

To illustrate what the size of the
one-time adjustment would be for
other values of the Incentive Rate,
Table 2 gives the one-time adjustment
as a percent of the unadjusted invest-
ment for various values of the Cost
Performance Ratio and the Incentive
Rate. In the example, the Operation

'Phase Rate is assumed to be 13 per-
cent, and the IROR schedule is the ex-
ample used in the revised notice of
September 15. Building the project at
a cost equal to projected cost (a Cost
Performance Ratio of 1.0) would result
in a 36.43 percent -increase in the
equity investment in the project. An
overrun of 30 percent (Cost Perform-
ance Ratio of 1.3) would result in a
21.74 percent increase, while an over-
run of 134 percent (Cost Performance
Ratio of 2.34) would result in no
change in the equity investment.

Though the calculation of the one-
time adjustment should not be contr-
versial, it is still necessary for the
Comniission to "review the calculation
and to make adjustments if an error
has been made. The attached terms
and conditions therefore require that
the applicant submit for Commission
approval the one-time adjustment
within six months of the initiation of
operations of the pipeline. The pipe-
line company may charge a transpor-
tation rate immediately upon first de-
livery of gas, based upon the Oper-
ation Phase Rate and the one-time ad-
justment as calculated by the Compa-
ny. If, upon review of the submission,
the Commission determines that the
one-time adjustment submitted by the
pipeline is incorrect, then any excess
charges during the intervening period
would be subtracted from the one-time
adjustment.

PrUcedure

Return Return on DIzvountedYear of Equity (17% Total Total (13-5
Equity WROR) dLsount

rate)

1 - $4.00 $17.00 $21.00 318.58
2 -. 4.00 1622 20.32 15.91
3 - 4.00 15.64 19.64 13.61
4 - 4.00 14.96 18.96 11.63
5 -. 4.00 14.28 18.28 9.92
6. 4.00 13.60 17.60 8.45
7. 4.00 12.92 16.92 7.19
8- 4.00 12.24 10.24 6.11
9--.. 4.00 11.56 15.56 5.18
10.. 4.00 10.83 14.88 4.38
11.-- 4.00 10.20 14.20 3.70
12 -. 4.00 9.52 13.52 3.12
13 -. 4.00 8.84 12.84 2.62
14-. 4.00 8.16 12.16 2.20
15.. 4.00 7.48 1L48 1.84
16.. 4.00 6.80 10.80 1.53
17 4.00 0.12 10.12 1.27
18.. 4.00 5.44 9.44 1.05
19.. 4.00 4.78 8.70 0.88
20.. 4.00 4.08 8.08 0.0
21-. 4.00 3A0 7.40 0.57
22. . 4.00 2.72 6.72 0.46
23.. 4.00 2.04 8.04 0.38
24. 4.00 1.36 5.36 0.29
95 4.00 0.68 4.68 0.22

Total... 100.00 22L00 321.00 121.15

TABz 2-One-Tme AdJustment as Percent
of Original Equily Inrcsiment (including

AFUDC)

Cost One-Time
Performance Incentive Adjustment to

Ratio Rate (%) Equity Invesnent*(is)

0.8 22.6 52.19
LO 19.7 36.43
1.2 17.8 26.10
1.3 17.0 2.74
L4 16.4 18.49
1.6 15.3 12.59
LB 14.5 8.18
2.0 13.9 3.26
2.2 13.3 L63
2.4 12.9 -0.54

Operation Pha-e Rate and the discount rate are
13 percent.

D. CERTIFICATION COST ESTIMATES A2ND
FINANCING PLAN

The attached terms and conditions
have been revised slightly to describe
in greater detail the submissions the
applicant must make with regard to
cost estimates and a financing plan.
The terms and conditions now require
that a comprehensive Construction
Plan and Pipeline Design be submitted
along with the Certification Cost and
Schedule Estimate. Such a Plan and
Design are necessary for any change-
in-scope procedure. If the CommissIon
is to allow the Certification Cost Esti-
mates to be revised because a change
in scope has occurred, then It Is neces-
sary to know the original construction
plan and design of the project.

The attached terms and conditions
also impose certain requirements con-
cerning the financing plan for the
project. This plan should describe how

both the expected costs of the project
and any cost overruns will be financed.
The terms and conditions state that, if
the actual financing plan deviates sig-
nificantly from the proposed plan,
then the Center Rate, the Marginal
Rate, and other parameters of the
IROR mechanism may be altered by
the Commission. The Commission's
concern Is that project sponsors could
theoretically defeat the purpose of the
IROR mechanism by changing the fi-
nancing of the project during con-
struction. For example, if the project
sponsors determine that overruns are
very unlikely and that actual cost may
be near or even less than the projected
cost, then they would have an incen-
tive to-increase the equity investment
in the project in order to earn the
high rate of return allowed by the
IROR mechanism. Such a change
would be to the detriment of gas con-
sumers.

VII. WrITEx ComMEuT AND HEAFINGPaocrmrs

The Commission invites interested
persons to submit written comments
with data, views and other informa-
tion concerning the single question of
whether or not to include AFUDC in
the Cost Performance Ratio as revised
in this order. An original and 14 copies
should be filed with the Secretary of
the Commission by December 19, 197S.
Comments should be submitted to the
Federal Energy Regulatory Commis-
sion. 825 North Capitol Street NE..
Washington, D.C. 20426, and should
reference Docket No. RM78-12. All
written submissions will be placed in
the Commission's public files and will
be available for public, inspection in
the Commission's Office of Public In-
formation, 825 North Capitol Street
NE., Washington, D.C. 20426, during
regular business hours.

In addition, the Commission will
hold a hearing for oral presentation of
views on the specific issue of the inclu-
sion of AFUDC in the Cost Perform-
ance Ratio. This hearing will be held
on December 21, 1978 at the Commis-
sion Offices. All persons, including
Commission Staff, desiring to be heard
at that time should so inform the
Office of the Secretary of the Com-
mission by December 13, 1978 and re-
quest the amount of time they wish to
receive.

VIII PnwnDGS

(1) For the reasons set forth, the
Commission finds that It is appropri-
ate and in the public interest in ad-
ministering the Natural Gas Act and
Alaska Natural Gas Transportation
Act to adopt the terms and conditions
as set forth below to the conditional
certificates of public convenience and
necessity issued by order on December
16, 1977 (Docket Nos. CP78-123, et aUl
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(2) For the reasons set forth, the
Commission finds that written com-
ment 'and hearing is required on the
sole issue of the inclusion of AFUDC
in the actual and projected Capital
Cost Performance Ratio.
(Department of Energy Organization Act,
Pub. L. 95-91, 91 Stat. 565, E.O. 'No. 12009,
42 FR 46267 (September 15, 1977), Natural
Gas Act, 15 U.S.C. 717, et seq., Alaska Natu-
ral Gas Transportation Act, 15 US.C.
719(g).)

IX. CONCLUSION

In consideration of the foregoing,
and subject to further modification
following comment and hearing re-
specting the treatment of AFUDC in
the Capital Cost Performance Ratio,
the following terms and conditions are
appended to the conditional certifi-
cates of public convenience and neces-
sity issued by the Commission on De-
cember 16, 1977 in Docket Nos. CP78-
123, et aL, be effective 30 days from
the date of issuance of this order.-

By the Commission.

Lois D. CASHELL,
ActingSecretary

GLOSSARY

Center point.-The value of the Cost
Performance Ratio which would be
achieved at- the expected or most
likely level of construction costs for
the pipeline. The differerce between
the Center Point and 1.0 is a measure
of the likely or expected level of cost
overruns from the Projected Capital
Costs of the'project.

Center rate of return.-The rate of
return allowed at the Center Point of
the IROR schedule. This rate of
return should provide compensation to
equity Investors for the unusual risks
created by the IROR mechanism itself
in addition to the risks borne during
the construction and operation of the
pipeline.

Certification cost and schedule esti-
mate.-The estimate of construction
costs and schedule submitted to and
approved by the Commission prior to
issuing a final certificate of public con-
venience and necessity for the project
and which is the basis of the Projected
Capital Costs.

Change in scope.-An event or situa-
tion, not anticipated ,in preparing the
Certification Cost and Schedule Esti-
mate for which the Commission allows
the Projected Capital Costs of the
project to be altered totake into ac-
count that event or situation.

Cost performance ratio.-The ratio
of Deflated Actual Capital Costs to
Projected Capital Costs. This ratio is
used to measure the performance of
the project sponsors in achieving the
budgeted cost of construction and re-
ducing cost overruns.

Deflated actual capital costs.-The
cost of- construction actually experi-
enced including an allowance for
funds used during construction
(AFUDC) and after deflating to base
year prices using an index measuring
the inflation in construction costs.
The AFUDC is based on the Real Rate
of -Return. In earlier versions of the
IROR mechanism this was referred to
as the Deflated Actual Rate Base.

Incentive rate of return (IROR).-
The rate of return on.equity that shall
be decreased as the Cost Performance
Ratio is increased in order to provide
an incentive for project sponsors to
keep construction costs as low as possi-
ble. This rate of return is referred to
as a variable rate of return in the
President's Decision.

Incentive rate of return schedule.-A
table or formula establishing a value
of the Incentive Rate of Return for
each value of the Cost Performance
Ratio.

IROR risk premium.-The differ-
ence between the Non-Incentive Rate
and the Center Rate of Return and
provides compensation for the finan-
cial risks created by the imposition of
the IROR mechanism.

Marginal rate of return.-The rate of
return earned on each additional or in-
cremental dollar of capital cost invest-
ed in construction. In order to provide
an incentive to reduce construction
costs this rate shall be set at a level
below the cost of capital for an invest-
ment in this project. A marginal rate
is implicit in the IROR schedule but a
single overall rate of return will be
earned on all equity investment which
is the Incentive Rate of Return.

Non-incentive rate of return.-The
rate of return on equity used to calcu-
late the allowance in the rate base for
equity funds used during construction.
This rate of return shall be equal to
the rate that would have been granted
for this pipeline if an IROR mecha-
nism had not been instituted and will
compensate equity investors for any
unusual financial risks during con-
struction of the pipeline as well as
during operation.

One-time adjustment to rate base-
An increase (or decrease) in the allow-
ance for equity funds during construc-
tion which -is equal to the present
worth of the difference -between the
return to equity at the Incentive Rate
of Return and at the Operation Phase
Rate of Return. -

Operation phase rate of return.-The
rate of return on equity to be used to
_determine the cost of service of the
pipeline after construction is complete
and a one-time adjustment has been
made to the rate base. The rate of
return shall compensate equity inves-
tors for any unusual financial risks
during the operation of the pipeline.

Project risk premiun,-The differ-
ence between the Operation Phase
Rate and the Non-Incentive Rate of
Return and provides compensation for
any unusual financial risks borne by
the equity investors during the con-
struction of the pipeline.

Projected capital costs.-The esti-
mated cost of the pipeline including
direct construction costs and an allow-
ance for funds used during construc--
tion (AIFUDC). The estimate of direct
construction costq is provided by the
Certification Cost and Schedule Esti-
mate. The AFUDC is based on the
Real Rate of Return. The Projected
Capital Costs may be adjusted for cer-
tain changes in scope of the project
that occur during construction. In ear-
lier versions of the IROR mechanism,
'this was referred to as the Projected
Rate Base.

Real rate of return.-The rate of
return used to calculate an allowance

,for, funds used during construction
(AFUDC) to be included in both the
Projected Capital Costs and Deflated
Actual Capital Costs of the project.
This rate shall be set approximately
equal to the weighted cost of debt and
equity capital after subtracting an
amount equal to the rate of inflation
currently expected by investors.

TRmsS AND CoNDrrIoNs

(1) Applicability. The Incentive Rate
of Return (IROR) Rule will apply to
two of the three segments of the Alas-
kan Natural Gas Transportation
System within the United States, as
defined in the President's Decision
and Report to Congress on the Alaska
Natural Gas Transportation System
(referred to hereinafter as the Deci-
sion). These segments are: (1) the por.
tion of the system within the State of
Alaska, and (2) the portion of the
system from the United States/Cana-
dian border near Monchy In the Piov-
ince of Saskatchewan to a point near
Dwight in the State of Illinois. In the
following terms and conditions, the
term "pipeline" refers to each of these
two segments, and the terms and con-
ditions apply to each. The values for
schedules, parameters, or variables to
be established by the COmmission in
order to implement the IROR rule
pursuant to some future proceeding
may be different for each of the seg.
ments.

(2) Cost performance ratio. Pursuant
to the second finance term and condi-
tion of the Decision (p. 36), the rate of
return on equity during the operating
period of the pipeline will be increased
if the pipeline is completed under bud-
geted cost and reduced if the pipeline
is ,completed over budgeted cost, The
relationship between budgeted cost
and completed cost will be determined
by a Cost Performance Ratio. This Is
the ratio of the Deflated Actual Capt.
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tal Costs (see condition 4 below) to the
Projected Capital Costs (see condition
5 below).
.(3) Incentive rate of return schedule

The, Commission will establish an
IROR schedule which may be in the
form of a table or formula. The IROR
schedule will specify a value for the
IROR for each value of the Cost Per-
formance Ratio. The IROR schedule
will compensate equity investors for
the .degree of construction cost over-
run and schedule delay risk which
they bear. The IROR schedule will
take into account financing plans, cost
estimates, and any other factors which
the Commission determines to be ma-
terially relevant.

(4) Deflated actual capital costs. The
Deflated Actual Capital Costs will be
determined at the start of operations
as the sum of direct construction costs
actually incurred in the construction
of the pipeline after conversion into
base year prices (see condition 9
below) plus AFUDC calculated from
the Real Rate of Return (see condi-
tion 13 below). AFUDC will be calcu-
lated quarterly, based on the Deflated
Actual Capital Cost incurred prior to
the beginning of the quarter.

(5) Projected capital costs. The Pro-
jected Capital Costs will be deter-
mined at the start of operations as the
sum of direct construction costs in-
cluded in the Certification Cost and
Schedule Estimate approved by the
Commission pursuant to condition 6
below and after any adjustments for
changes in scope (see condition 10
below) plus AFUDC calculated from
the Real Rate of Return (see condi-
tion 13 below). AFUD. will be calcu-
lated quarterly, based on the Project-
ed Capital Costs estimated to be in-
curred prior to the beginning of the
quarter.

(6) Certification cost and schedule
estimate. Pursuant to the second fi-
nance condition in the Decision, the
applicant for a certificate of public
conveniened and necessity for the'
pipeline shall submit to the Commis-
sion a Certification Cost and Schedule
Estimate in 1975 prices, adjusted to re-
flect any design changes resulting'
from the Agreement on Principles
with Canada and any addendum there-
to, for comparison with the capital
cost estimates filed by Alcan with the
Federal Power Commission March 8,
1977. This estimate will not include
AFUDC but will include costs actually
incurred prior to submission of the es-
timate. This Certification Cost and
Schedule Estimate must also be sub-
mitted in 1978 or later base-year prices
.and with costs set forth according to
formats to be specified by the Com-
mission (See condition 8 below). The
March 1977 cost estimate referred to
in the second finance term and condi-
tion in the Decision must __0 be re-

submitted- in the same format, for
comparability with the certification
estimate. An explanation of any sig-
nificant differences between the
March 1977 and the Certification cost
and Schedule Estimate must be pro-
vided. The date of the base-year
period for submitting costs may be de-
termined by the applicant. With these

- estimates, the applicant shall also pro-
* vide a Construction Plan and Pipeline
Design which show the techniques and
procedures the applicant proposes to
use in constructing the pipeline and
provide a detailed description of the
pipeline as it will appear when com-
pleted.

(7) Financing plan. The financing
plan (Exhibit L) submitted pursuant
to the Commission's regulations (18
CFR 157.14) as part of the application
for a certificate of public convenience
and necessity under Section 17 of the
Natural Gas Act shall describe how
the applicant -proposes to finance the
estimated cost of the project and any
overruns, including the proportions of
debt and equity financing to be used.
If the actual financing of the project
deviates significantly from the financ-
ing plan submitted to, and approved
by, the Commission, these terms and
conditions and any determinations
concerning parameters of the IROR
schedule may be altered by the Com-
mission.

(8) Cost estimate format. All cost es-
timates shall be submitted to the Com-
mission according to a Cost Estimate
Format to be determined by the Com-
mission. Prior to submittal of the Cer-
tification Cost and Schedule Estimate,
the applicant may submit a proposal
for the Cost Estimate Format to the
Commission. The Cost Estimate
Format will specify the functional cat-
egories or components into which the
total cost estimate must be divided
and the key parameters or assump-
tions for which values must be pro-
vided. Each functional category of cost
must be further divided according to
the time period in which the costs are
estimated to occur. The breakdown of
costs shall be in sufficient detail that
the Commission may compare the var-
ious cost estimates and determine the
reasonableness of any changes.

(9) Inflation adfustmenL The direct
construction costs actually incurred,
excluding interest during construction,
will be deflated to base year prices,
where the base year will be that used
in calculating the Projected Capital
Costs. The Commission will specify a
construction cost index that generally
measures the increase in pipeline con-
struction costs due to inflation. Direct
construction costs in any period will be
divided by the ratio of the index in
that period to the value of the index
in the base year period.
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(10) Changes in scope. Prior to calcu-
lation of the Projected Capital Cost
for detdrmining the Cost Performance
Ratio. the Certification -Cost and
Schedule Estimate will be adjusted to
reflect changes in cost that result
from certain events not anticipated in
preparing the Estimate, or agreed to
changes in values of parameters from
those assumed in making the Esti-
mate. The type and number of such
events or changes in parameters and
the procedure for adjusting the Certi-
fication Cost and Schedule Estimate
will be determined by the Commission
pursuant to a future rulemaking, hear-
ing, or order.

(11) Non-incentive rate of return.
Prior to final certification of the pipe-
line, the Commission shall specify a
Non-Incentive Rate of Return on
Equity that compensates equity inves-
tors for any abnormal risks they will
bear during the construction of the
pipeline, excluding the risk created by
the IROR rule. To the extent that
equity investors in this pipeline bear
greater construction-phase risks than
investors in other regulated gas pipe-
lines, this Rate will be higher than the
general range of rates allowed for
other pipelines. Once established, this
Rate will not be altered during the
construction phase of the pipeline.

(12) Operation phase rate of return.
Prior to final certification of the pipe-
line, the Commission shall specify an
Operation Phase Rate of Return that
Is within the general range of rates of
return for other pipelines with similar
operating risks. This rate of return
will be determined separately and in-
dependently from the IROR. Pursu-
ant to the Natural Gas Act, through-
out the construction and operation of
the pipeline, the Operation Phase
Rate of Return may be altered to re-
flect changes in rates allowed for
other pipelines of similar operating
risk or to provide just and reasonable
compensation to equity Investors.

(13) Real rate of return. Prior to
final certification of the pipeline, the
Commission shall specify a Real Rate
of Return to be used to calculate the
AFUDC to be included in the Actual
Capital Costs and Projected Capital
Costs. The general approach to calcu-
lating this rate will be to subract from
current market rates of interest and
rates of return on equity an amount
approximately equal to the inflation-
ary expectations of current investors.

(14) Cost of service calculations. The
allowed rate of return on equity used

* to calculate cost of service during op-
eration of the pipeline will be the Op-
eration Phase Rate defined above in
condition 12. The rate base will in-
clude an allowance for equity funds
used during construction. The equity
rate of return during construction
used to calculate the allowance is the
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Non-incentive, Rate defined above in.
condition 11. The allowance will also
include a one-time adjustment calcu-
lated pursuant t6 condition 15 below.
The cost of service for the pipeline
shall include a charge for depreciation
of the one-tinie adjustment, and a
charge for an equity rate of return on
the one-time adjustment where the
rate of return is the Operation Phase
Rate. The one time adjustment will be
depreciated in the same manner as the
remainder of the allowance for equity
funds used during.construction.

(15) Adjustment to rate base. Upon
completion of construction and initial
operation of the pipeline, a one-time
adjustment to the equity AFUDC ac-
count in the rate base will be calculat-
ed in three steps. First, for each year
in the assumed 25 year operating life
of the pipeline, a revenue stream for
equity will be derived assuming that
the equity investment including
AFUDC in the pipeline at the start of
operation is fully recovered by depreci-
ation over a 25 year 'period in equal
annual installments, and that an
annual return on equity is derived by
applying the Incentive Rate to the un-
depreciated equity investment at the
beginning of each year. Second, the
present worth of' this revenue stream
will be calculated using a discount rate,
equal to the Operation Phase Rate de-
termined pursuant to condition 12
above. Third, the difference between
this present worth sum and the equity
investment including equity AFUDC
at the start of operations will be added
to the equity AFUDC in the rate base
of the project. If the difference is nbg-
ative, the allowance for equity funds
during construction in the rate base
will be reduced by the difference.

Within six'months after the initial
operation of the pipeline, the one-time
adjustment must be submitted for ap-
proval by the Commission. If the Com-
mission reduces the one-time adjust-
ment, the excess in transportation
charges incurred during the interven-
ing period will be subtracted from the
one-time adjustment. Similarly, any
shortfall will be added to the one-time
adjustment.

[FR Doc. 78-34428 Filed 12-7-78; 8:45 am]

[6560-01-M]

ENVIRONMENTAL PROTECTION
AGENCY

[FRL 1022-3; OPP-42027C]-

DISTRICT OF COLUMBIA.

District Plan for Certification of Commercial
and Private Applicators of Restricted Use
Pesticides; Approval Status

Section 4(a)(2) of the Federal Insec-
ticide, Fungicide, and Rodenticide Act
(FIFRA), as amended (86 Stat. 9,73; 7

U.S.C. 136 et seq.), and the implement-
ing regulations of 40 CFR Part 171 re-
quire each State desiring to certify ap-
plicators to submit a plan for such
purpose, subject to approval by the
Environmental Protection Agency
(EPA).

On February 22, 1977, the District of
Columbia Plan was aipproved contin-
gent upon enactment of legislation
and promulgation of implementing
regulations. Notice of contingent ap-
proval was published in the FEDERAL
REGISTER on March 11, 1977 (42 FR
13580). On October 21, 1977, the Re-
gional-Administrator, EPA, Region III,
extended contingent approval of the
District of Columbia Plan until De-
cdmber 31, 1977. Notice of extension of
contingent approval was published in
the FEDERAL REGISTER on November
11, 1977 (42 FR 58780).

On April 18, 1978, legislation for en-'
forcement of the District Plan was en-
acted. On September 25, 1978, regula-
tions necessary to implement the Dis-
trict of Columbia's legislation were
promulgated. Having reviewed the leg-
islation- and regulations and finding
that all requisite legal authorities re-
quired by FIFRA and 40 CFR Part 171
are nov enacted and promulgated, the
Regional Administrator, EPA, Region
III, hereby gives notice that the Dis-
trict of Columbia Plan -is fully ap-
proved.

Dated: November 27, 1978.
A. R. MORRIS,

Acting Regional Administrator,
Region III.

[FR Dec. 78-34225 Fled 12-7-78; 8:45 am]

[6560-01-M]

ERL 1022-4]

SCIENCE ADVISORY BOARD, ENVIRONMENTAL
POLLUTANT MOVEMENT AND TRANSFOR-
MATION COMMITTEE

Open Meeting

Under Pub. L. 92-463, notice is
.hereby given of a meeting of the Envi-
ronmental -Pollutant Movement and
Transformation Committee of the Sci-
ence Advisory Board of the U.S. Envi-
ronmental Protection Agency. The
meeting will be held on January 8-9,
1979; beginning each day at 9:30 a.m.
in Conference Room 1112A of Crystal
Mall Building 2 (1921 Jefferson Davis
Highway, Arlington, Virgifila 22209).

The agenda for the meeting includes
discussions on topics of continuing in-
terest to the Committee: Statistical
needs within EPA,, theoretical method-
ologies and models in risk assessment
and exposure assessment of orgailisms
to pollutants, utilization of Agency de-
veloped modeling methods in air and
water resources by non-Federal agen-

cies and groups, and other topics of
Committee member interest,

The meeting is open to the public.
Members who wish to attend are re-
quested to notify Ms. Carolyn Osborne
at the Science Advisory Board Secre-
tariat (703) 557-7710, by close of busi-

-ness on January 4, 1979.
RIcHARD M. DOWD,

Staff Director,
Science Advisory Board.

DEcEmBaER 4, 1978.

(FR Doec. 78-34226 Filed 12-7-78; 8:45 am]

[6730-01-M]

FEDERAL MARITIME COMMISSION

[Docket No. 77-4; Agreements Nos, 9002-3,
9902-4, 9902-5 and 9902-0]

Availability of Final Energy Environmental
Impact Statement

Upon completion of a Final Energy
and Environmental Impact Statement'
("FEEIS"), the Federal Maritime
Commission's Office of Environmental
Analysis ("OEA") has Identified the
energy and environmental conse-
quences of'the Commission's final res-
olution in this proceeding. The FEEIS
indicates that the energy and environ-
mentally preferable resolution of this
proceeding is Commission approval of
the Amendments. Approval would
result In conservation of energy,
though more in-port air pollutants
would be produced.

The assessment of energy consump-
tion is required under section 382(b) of

-the Energy Policy and Conservation
Act of 1975, and an environmental,
analysis is required under section
4332(2)(c) of the National Envlroh-
mental Policy Act of 1969.

Docket No. 77-4 was instituted to de-
termine (1) the continued applicability
of Agreement No. 9902-3, and (2)
whether Agreements Nos. 9902-4,
9902-5, 9902-6 and 9902-8 should be
approved, disapproved or modified,
pursuant to section 15 of the Shipping
Act, 1916.

The OEA's conclusions are con.
tained in the FEEIS, which Is availa-
ble on request from the Office of the
Secretary, Room 11101, Federal Mari-
time Commission, Washington, D.C.
20573, telephone (202) 523-5725.

FRNrcIs C. HURNV,
Secretary

[FR Doc. 78-34292 Filed 12-7-78; 8:45 am]

[6750-01-M]
FEDERAL TRADE COMMISSION

CORPORATE MERGERS OR ACQUISITIONS

Notification and Special Repots

AGENCY: Federal Trade Commission,
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ACTION: Revised amendment of Com-
mission's existing premerger notifica-
tion program implemented pursuant
to its resolution requiring, notification
and submission of special reports re-
lating to corporate mergers or acquisi-
tions, dated August 15, 1974.

SUMMARY: An amendment to the
Commission's existing premerger noti
fication program was published in the
FEDERAL REGISTER of June 28, 1978, at
page 28045. The amendment was de-
signed to eliminate any overlapping
obligations imposed by the Commis-
sion's old program and the new pre-
merger notification program under
the Hart-Scott-Rodino Antitrust Im-
provements Act of 1976. The amend-
ment, however, was inadequate and is
revised to provide that persons that
file under the new program, persons
that are exempt from filing under the
new program and persons that do not
meet the statutory "size-of-person"
(§ 7A(a)(2)) or "size-of-transaction"
(§ 7A(a)(3)) test will be relieved of any
obligations -to file under the Commis-
sion's existing program.

EFFECTIVE DATE: December 8,
1978.

FOR FURTHER INFORMATION
CONTACT.

Malcolm R. Pfunder, Associate'Di-
rector for Premerger Notification,
Bureau of Competition, Room 303,
Federal Trade Commission, Wash-
ington, D.C. 20580, telephone 202-
523-3894.

SUPPLEMENTARY INFORMATION:
The Federal Trade Commission pub-
lished in the FEDERAL REGISTER (39 FR
35717, October 3, 1974) its notification
program relating to corporate mergers
or acquisitions ("existing premerger
notification program"). This program
was implemented pursuant to the
Commission's Resolution Requiring
Notification and submission of Special
Reports Relating to Corporate Merg-
ers or Acquisitions, dated August 15,
1974, and its Order Requiring Filing of
Special Report, dated August 15, 1974.
Statutory authority for the existing
premerger notification program is pro-
vided by Sections 3, 6, 9, and 10 of the
Federal Trade Commission Act (15
U.S.C. 43, 46, 49, and 50).

The existing premerger notification
program was instituted prior to Con-
gress' enactment of the Hart-Scott-
Rodino Antitrust Improvements Act of
1976, which added a new § 7A to the
Clayton Act, 15 U.S.C. 18a ("the Act"),
relating to premerger notification.
Pursuant to the Act, the Commission
has promulgated implementing rules
.("new. premerger notification pro-
gram") which were published in the
FEDERAL REGIsTER of July 31, 1978, at
page 33450. The Commission has de-
termined that persons that submit, a

NOTICES

notification and report form under the
new premerger notification program
should not be required to file a special
report under the existing premerger
notification program. Because the new
premerger notification program re-
quires the submission of more compre-"
hensive and detailed Information than
does the existing premerger notifica-
tion program, compliance with the
lattter would be unnecessary for law
enforcement purposes.
.The Commission has also deter-

mined that persons that need not
report because of an exemption con-
tained in the Act or the new pre-
merger notification rules or because
they do not meet the "size-of-person"
(§ 7A(a)(2)) or "size-or-transaction"
(§ 7A(a)(3)) test of the Act need not
report under the existing premerger
notification program.

In doing so, the Commission has
chosen to amend, rather than repeal.
the existing premerger notification
program. Persons required to comply
with the requirements of the new pre-
merger notification program, which
fail or decline to do so, are not relieved
of their obligations to comply with the
requirements of the existing pre-
merger notification program.

REvivsw AMENDMENT TO FEERAL TRADE
COMMISSION PRmsxnGER NOTrxICA-
TION PROGRAM
Accordingly, the Commission's exist-

ing premerger notification program is
amended by adding the following pro-
viso between the second and third
paragraphs under the heading "Intro-
duction" at 39 FR 35717:

Provided, That notification shall not ie
required from any company (1) that files
notification in accordance with Section 7A
of the Clayton Act. 15 U.S.C. 18a, and the
rules promulgated thereunder. (2) that is
exempt from filing requirements under Sec-
tion 7A or the rules, or (3) that does not sat-
isfy the criteria of Section 7A(a)(2) or (aX3)
of the Act.

Appropriate amendments have been
made in the Commission's Resolution
Requiring Notification and Submis-
sion of Special Reports Relating to
Corporate Mergers or Acquisitions,
dated August 15, 1974, and Order Re-
quiring Filing of Special Report. dated
August 15, 1974.

This revision does not materially-
change the reporting obligations
under the original resolution, 4 CFR
310.5(d). Thus, it s determined that
the advance 30-day notice of such
change provided for In 5 U.S.C. 553 is
unnecessary. The rvision will take
effect December 8, 1978.

By direction of the Commission
dated November 17, 1978.

CAROL M. Tnomxs,
Secretary.

[FR Doc. 78-34277 Filed 12-7-78: 8:45 am]
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[1610-01-M]
GENERAL ACCOUNTING OFFICE

REGULATORY REPORTS REVIEW

Recelpt of Report Proposals

The following requests for clearance
of reports intended for use in collect-
ing information from the public were
accepted by the Regulatory Reports
Review Staff, GAO, on December 4,
1978. See 44 U.S.C. 3512 (c) and (d).
The purpose of publishing this notice
in the FEDERAL REGiSTzR is to inform
the public of such receipts.

The notice includes the title of each
request received: the name of the
agency sponsoring the proposed collec-
tion of information; the agency form
number, if applicable; and the fre-
quency with which the information is
proposed to be collected.

Written comments onr the proposed
CAB requests are invited from all in-
terested persons, organizations, public
interest groups, and affected business-
es. Because of the limited amount of
time GAO has to review the proposed
requests, comments (in triplicate)
must be received on or before Decem-
ber 26. 1978, and should be addressed
to Mr. John M. Lovelady, Assistant Di-
rector. Regulatory Reports Review,
United States General Accounting
Office, Room 5106, 441 G Street NW.,
Washington, D.C. 20548.

Further information may be ob-
tained from Patsy J. Stuart of the
Regulatory Reports Review Staff, 202-
275-3532.

CIvIL AEnoNAuT cs BOARD

The CAB requests an extension
without change clearance of Form 257,
Certificate of Insurance, Air Taxi Op-
erator Policies of Insuraice for Air-
craft Bodily Injury and Property
Damage Liability. Data to be reported
on this form is set forth in Part 298 of
the Board's Economic Regulations and
its submission to the Board is manda-
tory under the Federal Aviation Act of
1958, as- amended. The CAB estimates
respondents number approximately
4,000 and reporting burden averages
30 minutes per report.

The CAB requests an extension
without change clearance bf Form 262,
Standard Endorsement, Air Taxi Op-
erator Policies of Insurance for Air-
craft Bodily Injury and Property
Damage Liability. Data to be reported
on this form is set forth in Part 298 of
the Board's Economic Regulations and
its submission to the Board is manda-
tory under the Federal Aviation Act of
1958. as amended. The CAB estimates
respondents to number approximately
4.000 and reporting burden to average
15 minutes per annual report.

The CAB requests an extension
without change clearance of Form
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298-C, Report of Scheduled Oper-
ations of Commuter Air Carriers. This
form is filed quarterly with the Board
by all commuter air carriers registered
under Part 298 of the Board's Eco-.
nomic Regulations, and its submission
is mandatory under the' Federal Avi-
ation Act of 1958, as amended. The
CAB estimates respondents number
approximately 350 and reporting
burden averages 8 hours perreport.

The CAB requests an extension
without change, clearance of Form
298-D, Report of All Revenue Oper-
ations (Excluding Rotary-Wing and
All-Cargo Operations) Performed by
Air Taxi' Operators, Including Com-
muter Air Carriers. This form is filed
annually with the Board by all air taxi
operators registered under Part 298 of
the Board's Economic Regulations,
and its submission is mandatory under
the Federal Aviation Act of 1958, as
amended. The, CAB estimates respon-
dents number approximately 4,000 and
reporting burden averages 2 hours per
annual report.

NoRmN F. HEYL,
Regulatory Reports

. Review Officer.
EFR Dce. 78-34282 Filed 12-7-78; 8:45 am]

[4110-03-M]
DEPARTMENT OF HEALTH,

EDUCATION, AND WELFARE

Food and Drug Administration

RHODIA, INC., HESS AND CLARK DIVISION

Dr. Hess, SQX (Sulfaquinoxaline); Withdrawal
of Approval of New Animal Drug Applica-
tion

AGENCY: Food and Drug Administra-
tion.

ACTION: Notice.
SUMMARY: This is a notice of with-
drawal of approval of a new animal-
drug application (NADA) 7-221 for Dr.
Hess SQX solution (sulfaquinoxaline)
for certain uses in chickens -and tur-
keys. This action is.taken in response
to a request by Rhodia, Inc., the spon-
sor.
EFFECTIVE DATE: December 8,
1978.
FOR FURTHER INFORMATION
CONTACT:

David' N. Scarr, Bureau of Veteri-
nary Medicine (HIFV-214), Food and
Drug Administration, Department of
Health, Education, and Welfare,
5600 Fishers Lane, Rockville, MD
20857, 301-443-1846.

NOTICES

SUPPLEMENTARY INFORMATION:
Rhodia, Inc., Hess and Clark Division,
7th and Orange Streets, Ashland, OH
44805, is sponsor of NADA 7-221,
which provides for use of Dr. Hess
SQX (sulfaquinoxaline) in chickens
and turkeys for control of outbreaks
of fowl typhoid caused by S. gallinar-
ium, fowl cholera caused byP. multo-
cida, and also in chickens for control
of cecal coccidiosis caused by Eimeria
tenella and intestinal coccidiosis
caused by E..necatrix, E. acervulina,
E. maxima, and E. brunetti and in tur-
keys for control of cecal and intestinal
coccidiosis caused by E. meleagrimitis
and E. adenoeides. The firm was re-
quested, by letter of June 21, 1978, to
submit certain additional information
to update its application. In lieu of
submitting the requested information,
by letter of July 6, 1978, the sponsor
requested that approval of NADA 7-
221 be withdrawn because this product
has not been marketed for a number
of years. I

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(e), 82
Stat. 345-347 (21 U.S.C. 360b(i)), under
authority delegated 'to the Cominmis-
sioner of Food and Drugs (21 CFR 5.1)
and redelegated to the Director of the
Bureau of Veterinary Medicine (21

- CFR 5.84), and in accordance with
§ 514.115 Withdrawal of approval of
applications (21 CFR 514.115), notice
is hereby given that approval of
NADA 7-221 and all supplements
thereto is hereby withdrawn effective
December 8, 1978.

Dated: November 29, 1978.

LEsmE M. CRAWFORD,
Director,

Bureau of Veterinary Medicine.
[FR Doc. 18-33955 Filed 12-7-78; 8:45 am]-

[1505-01-M]

MEDICAL DEVICE CLASSIFICATION PANELS

Request for Nominations for Nonvoting Repre-
sentatives of Industry Interests on Public
Advisory Committee; Extension of Due Date

Correction

In FR DOC. 78-27082 appearing on
page 44887, in the issue of Friday, Sep-

tember 29, 1978, under "Supplemen-
tary Information," eighteenth line,
"86 Stat. 779" should read "86 Stat.
770".

[1505-01-M]

[FDA 225-78-4005]

WATER QUALITY ANALYSIS

Memorandum of Agreement With the
Environmental Protection Agency

Correction

In FR DOC. 78-27080, appearing at
page 44888, in the Issue for Friday,
September 29, 1978, on page 44889, In
the table for Total anticipated >lnan-
power expenditure for services pro.
vided, under Chemistry, the entry
"Hexavalent+hromium" should be
corrected to read
"Hexava> lent+ Chromium".

[1505-01-M]

WIEN LABORATORIES

Requestfor Data and Information on Petition
for Reclassification

Correction

In FR DOC. 78-27081, appearing at
page 44889, In the issue of Friday, Sep-
tember 29, 1978, on page 44889, third
column under "Supplementary Infor-
mation," third line, "Succassunna,"
should-be corrected to read, "Succa-
sunna".

[41 10-39-M]

National Institute of Education
PROGRAM OF RESEARCH GRANTS ON

ORGANIZATIONAL PROCESSES IN EDUCATION

Closing Dates for Applications

The National'Institute of Education
gives notice that, under the authority
contained in Section 405 of the Gener-
al Education Provisions Act, as amend-
ed (20 U.S.C. 1221e), applications are
being accepted for support of research
related to organizational processes in
elementary and secondary education.
This announcement covers applica-
tion for new awards that are to be
considered in Fiscal Year 1979 at es-
tablished intervals of four months
each.

A. Types of awards. The program
funds two types of grants. Small
grants may be made for projects of up
to twelve months' duration In amounts
not to exceed $7,500 in direct costs.
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Grants (other than small grants) may
be made in any amount for projects of
up to three years' duration.

B. Application procedures. Applica-
tion for a grant (other than a small
grant) requires a preliminary proposal,
which is reviewed by NIE staff, schol-
ars, and educators. NIE returns to the
applicant an indication of the relative
standing of the preliminary proposal
among those received in the same
cycle, and information on any major
strengths or weaknesses found in the
review. An applicant may submit a full
proposal for a grant (other than a
small grant) only after receiving the
review of the preliminary proposal.

Application for a small grant re-
quires only a full proposal, not a pre-
liminary proposal.

In order to conduct its reviews, NIE
requires 10 copies of any proposal sub-
mitted.

C. Closing dates. Applications for
new awards are reviewed in batches at
four-month intervals. The closing
dates for submitting small grant, pre-
.liminary, and full proposals which an-
ticipate award of fiscal year 1979
funds are:

December 18, 1978
April 16,4979

(NIE expects to continue the program
in future years, depending on the
availability of funds and other factors. -

.Closing dates for review cycles leading
to awards of fiscal year 1980 funds will
be published at a later date. August
15, 1979, has been tentatively set as
the first of them.)

D. Applications sent by maiL An ap-
plication sent by mail must be ad-
dressed to: National Institute of Edu-
cation, Proposal Clearinghouse, Wash-
ington, D.C. 20208. Attention: Organi-
zation Research.

A mailed proposal will be accepted
for review if it is mailed on or before
the closing date. Proof of timely mail-
ing may consist of a legible U.S. Postal
Service postmark or a legible mail re-
ceipt with the date of mailing stamped
by the U.S. Postal Service. Private me-
tered postmarks or mail receipts will
not be accepted.

No=n The U.S. Postal Service does not
uniformly provide a dated postmark. Appli-
cants should check with their local post
office before relying on this method.

Applicants are encouraged to use
first-class mail, registered or certified.
Each late applicant will be notified
that the proposal will not be consid-
ered in the current review cycle. Late
applications may be withdrawn or held
over for review in the next cycle.

E. Hand-delivered applications. An
application to be hand-delivered must
be taken to the Proposal Clearing-

- house, National Institute of Educa-
tion, 8th floor, 1200 19th St., N.W.,
Washington,- D.C. Hand-delivered ap-

plications will be accepted daily be-
tween the hours of 8:00 am. and 4:30
p.m. Washington. D.C. 'time, except
Saturdays, Sundays, and federal holi-
days.

F. Program information. Interested
persons may obtain a program an-
nouncement from the Head. School
Organization and Management Stud-
ies, Program on Educational Policy
and Organization, National Institute
of Education. 1200 19th St., N.W.,
Washington, D.C. 20208. Telephone
202-254-7930. The announcement con-
tains all rules governing the program.
as well as Information on eligibility
and review criteria, available funds
and 9ward history, and instructions on
how to apply. Persons interested in ap-
plying for research support under this
program are strongly urged to obtain
the program announcement. Written
requests for the program announce-
ment should be accompanied by a self-
addressed mailing labeL

G. Multiple year awards. Grants
(other than small grants) may be for
projects lasting up to three years. If
an application for a multi-year project
is approved, an initial grant award will
be made for a budget period of one
year. Continuation awards will be
made on a non-competitive basis sub-
ject to satisfactory performance and
the availability of funds In future
fiscal years.

L Availability of funds and estimat-
ed number of awards. Research pro-
jects approved for support in the
review cycles announced in this notice
will be awarded initial funds from the
NIE fiscal year 1979 appropriation.
The total amount of funds available
for support of new projects of all kinds
in this program is about $1.0 million.
Approximately 25 new grants will be
awarded, of which about 12 will be
small grants. The range of funding for
projects in 1978 was from about
$35,000 to $100,000 per year for grants.
and $5,000 to $12,000 for one-year
small grants. However, the majority of
awards was for under $80,000 per year
for grants, and under $9,000 for small
grants.

The program will support only pro-
jects of the highest quality, whether
or not the program's resources are ex-
hausted. Nothing in this announce-
ment commits NIE to award any spe-
cific amount. The actual total of funds
awarded may change because of a
need to reserve funds for continuation
of projects begun in earlier years, for
contract, or in-house research, or be-
cause of budget or staffing restrc-
tions.

I. Applicable regulations. The regu-
lations applicable to this program In-
clude the NIE General Provisions Reg-
ulations (45 CFR*Part 1400) published
in the FEERAL Rsrs=m on November
4, 1974. at 39 FR 38992, and the final

regulations for the Program of Re-
search Grants on Organizational Proc-
esses in Education published in the
FMDEAL RwsrEra on November 22,
1977, at 42 FR 59847.
(Catalog of Federal Domestic Assistance
Number 13.950, Educational Research and
Development)

Dated: December 1. 1978.
PATiUCIA AML G GRAEms,

Director,
National Institute of Education.

EFR Doc. 78-34223 Filed 12-7-78; 8:45 aml

[4110-39-M]
TEACHING AND LEARNING RESEARCH

GRANTS PROGRAM

Closing Date for Receipt of Applications

Notice is given that applications are
being accepted for grants in the
Teaching and Learning Research
Grants Program according to the au-
thority contained in Section 405 of the
General Education Provisions Act, as
amended (20 U.S.C. 1221e).

An individual, a college, university,
State department of education, local
education agency, other public or pri-
vate agency, organization or group, or
any combination of these is an eligible
applicant.

Awards will be made for research in
the areas of Literacy, Mathematics
Learning, Teaching, and Methodology,
with primary emphasis on research ex-
amining how learning and teaching
are affected by race, ethnic or lan-
guage background, gender and social
class.

Applicants should note that under a
new procedure, a mailed application
meets the deadline requirement if it is
mailed on or before the closing date
and the required proof of mailing is
provided as explained in paragraph C
below.

CLOSING DATE: March 29, 1979.
A. APPLICATION AND PROGRAM4

INFORMZATION: Persons interested in
applying for research support under
this program must submit a written
request for the program announce-
ment from the Program Staff. Teach-
ing and Learning Program, National
Institute of Education, 1200 19th
Street, NW, Washington, D.C. 20208,
telephone 202-254-6572, (A self-ad-
dressed mailing label must be pro-
vided.) The program announcement
includes the guidelines governing the
program, information on the availabil-
ity of funds, expected number of
awards, eligibility, and review criteria,
and Instructions on how to apply.
Prospective applicants who have previ-
ously requested that their names be
placed on the mailing list for this pro-
gram will be sent copies of the an-
nouncement as soon as it is available.
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B. ESTIMATED DISTRIBUTION OF
PROGRAM FUNDS: The program has
a proposed funding allocation of $2.5
million in Fiscal Year 1979. It is ex-
pected that there will be about 45-50
project awards. The program will sup-
port only projects of the"highest qual-
ity. Further, nothing in the announce-
ment will commit the Institute to
award any specific amount. The actual
total of funds awarded may change be-
cause of a need to reserve funds for
continuation of projects begun earlier,
for contract or in-house research, or
because of budget or staffing restric-
tions.

C. APPLICATIONS DELIVERED BY
MAIL: An application sent by mail
must be addressed .to the Proposal
Clearinghouse, National Institute of
Education, Attention: Teaching and
Learning Research Grants, Room 813,
1200 19th Street, _NW, Washington,
D.C., 20208. Applications will be ac-
cepted only if they are niailed on or
before the closing date and the follow-
ing proof of mailing is provided:

Proof of mailing must consist of a
legible U.S. Postal Service dated post-
mark or a legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service. Private metered post-
marks or mail receipts will not be ac-
cepted vithout a legible date stamped
by the U.S. Postal Service.

NOTE. The U.S. Postal Service does not
uniformly provide a dated postmark. Appli-
cants should chbck with their local post
office before relying on.thlis method.

Applicants are encouraged to use
registered or at least first-class mail.

Each late applicant will be notified
that the late application will not be
considered in the current competition.

D. APPLICATIONS DELIVERED BY
HAND: An application that is hand-de-
livered must be taken to the Proposal
Clearinghouse, National Institute of
Education, Room 813, 1200 19th
Street, NW, Washington, D.C. The
proposal Clearinghouse will accept
hand-delivered applications between
8:00 a.m. and 4:30 p.m. (Washington,
D.C. time) daily, except Saturdays,
Sundays, and Federal holidays. Appli-
cations for new awards that are hand-
delivered will not be accepted after
4:30 p.m., March 29, 1979.

E. APPLICABLE REGULATIONS:
The regulations applicable to this pro-
gram include the National Institute of
Education General Provisions Regula-
tions (45 CFR Chapter XIV) published
in the FEDERAL REGISTER on November
4, 1974, 39 FR 38992, and the final reg-
ulations as amended for the Basic
Skills Grants Program published in
the FEDERAL REGISTER on September
28, 1976, 41 FR 42661 and on January
20, 1978, 43 FR 2878.

(Catalog of Federal Domestic Assistance
,Number 13.950, Educational Research and
Development)

Dated: December 1, 1978.

PATRICIA ALBJER GRAHAm,
Director,

National Institute of Education.
[FR Doe. 78-34224 Filed 12-7-78; 8:45 am]

[4110-89-M]

Assistant Secretary for Education

COMMENTS ON COLLECTION OF INFORMA-
TION AND DATA ACQUISITION ACTIVITY

Pursuant to Section 406(g)(2)(B)
General Education Provisions Act
notice is hereby given as follows:

The U.S. Office of Education has
proposed collections or information
and data acquisition activities which
will request information from educa-
tional agencies or institutions.

The prupose of 1ublishing this
notice in the FEDERAL REGISTER iS to
comply with paragraph (g)(2)(B) of
the Contr61 of Paperwork amendment
which provides that each educational
agency or institution subject to a re-
quest under the collection of informa-
tion and data acquisition activity and
their representative organizations
shall have an opportunity during a 30-
day period before the transmittal of
the request to the Director 6f the
Office of MVanagement and Budget to
comment to the Administrator of the
National Center for Education Statis-
tics on the collection of information
and data acquisition activity. -

These data acquisition activities are
subject to'review by the HEW Educa-
tion Data Acquisition Council and the
Office of Managdment and BUidget.

Descriptions -of the proposed collec-
tions of information and data acquisi-
tion activities follow below.

Written comments on the proposed
activities are invited. Comments
should refer to the specific sponsoring
agency and form number and must be
received on or before January 8, 1979,
and should be addressed to Adminis-
trator, National Center for Education
Statistics, ATTN: Manager, Informa-
tion Acquisition; Planning, and Utiliza-
tion, Room 3001, 400 Maryland
Avenue, SW., Washington, D.C. 20202.

Further information may be ob-
tained from Elizabeth M. Proctor of
the National Center for Education
Statistics, 202-245-1022;

MAIE D. ELDRIDGE,
Administrdtor, National

Centerfo Education Statistics.

Dat6d: December 5, 1978.

Description of a Proposed Collection of In.
formation and Data Acquisition Activity

1. Title of Proposed Activity: Law
School Clinical Experience Program-
Application.

2. Agency/Bureau/Office: , U.S.
Office of Education/Bureau of Higher
and Continuing Education/Division of
Training and Facilities.

3. Agency Form Number: OE 595,
4. Legislative Authority for This Ac-

tivity: "The Commissioner is author-
Ized to enter into grants or constracts
with accredited law schools in the
States for the purpose of paying not
to exceed 90 per centum of the cost of
establishing or- expanding programs in
such schools to provide clinical experi-
ence to students in the practice of law,
with preference being given to pro-
grams providing such experience, to
the extent practicable, in the prepara-
tion and trial of cases." (Pub. L. 90-
575, as amended by Pub. L. 92-318, 20
U.S.C. 1136, Sec. 1101. (a).

5. Voluntary/Obligatory Nature of
Response: Required to obtain benefits.

6. How Information To Be Collected
Will Be Used: This information will be
used in the evaluation of applications
by a panel of consultants to determine
which proposed programs should be
funded.

7. Data Acquisition Plan:
a. Method of Collection: Mall.
b. Time of Collection: Fall.
c. Frequency, Once a year.
8. Respondent:
a. Type: Accredited Law Schools.
b. Number: 160.
c. Estimatd Average Man-Hours Per

Respondent: 30.
9. Information To Be Collected:
a. Information required on Standard

Form 424 (OE 595).
b. The application must show com-

pliance with the Proposed Funding
Criteria which will be published In the
FEDERAL REGISTER. This includes such
items as:

1, Need for clinical program.
2. Nature and scope of clinical pro-

gram.
3. Relevant faculty and institutional

resources.
4. Legal skills to be developed.
5. Degree of clinical supervision.
6. Appropriate academic credit,
7. The law school's commitment to

clinical legal education.

Description of a Proposed Collection of In-
formation and Data Acquisition Activity

1. Title of Proposed Activity. Evalu-
ation of the Special Services for Disad-
vantaged Students Program.

2. Agency/Bureau/Office: Office of
Education/Office of Evaluation and
Dissemination/Postsecondary Pro-
grams Division.

3. Agency Form Number: OE-627.
4. Legislative Authority for this Ac-

tivity: ",..the Secretary shall trans.
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mit to (appropriate -Congressional
committees) an annual evaluation
report which evaluates the effective-
ness of applicable programs.. such
report shall... contain information on
the progress being made .. . describe
the cost and benefits of the applicable
program ... identify which sectors of
the public receive the benefits of such
program.. ." (20 U.S.C. 1226) See.
417. (a)(1)(B)(C), Pub. L. 93-380.

5. Voluntary/obligatory Nature of
Response: Voluntary.

6. How Information Collected Will
Be Used: The U.S. Office of Education
(USOE) is required by law to conduct
evaluations of the special educational
programs supported throughout the
country with federal tax dollars. The
SSDS Program evaluation will address
the following general questions:

* What types of postsecondary in-
stitutions are receiving SSDS grants?

* How are projects operating?.
* What kinds of services and re-

sources do projects provide to stu-
dents?

* What effects does project partici-
pation have on the .participating stu-
dents and host institutions?

The lbroposed questionnaires, inter-
view schedules, and other data acqul-
sistion forms have been designed to
collect the information necessary to
answer these evaluation questions.

The results of the SSDS Program
evaluation- will be used to prepare an
Executive Summary of the evaluation
results that will be submitted to Con-
gress. In addition, a Program Informa-
tion Memorandum (PIM) summarizing
the results of the evaluation, will be
prepared detailing the evaluation re-
sults; these documents will be made
available to members -of the education-
al community.

7. Data Acquisition Plan:
a. Method of Collection:
i. Form for Listing SSDS Eligibles

and Participants: Mail.
iL Student Participation Record of

Instructional Services: Mail.
-li. Student. Participation Record of

Needs Assessment, Counseling and Re-
ferral Services: MaiL

iv. Student Participation Record of
Student Orientation Services: Mail.

.v. Student Participation Record of
Cultural Services: MaiL
vL Project Director Survey:. Mail.
vii. Project Director Interview: On-

Site Interview. -
viii. Student Survey: Mail.
ix. Site Observation Form: On-Site

Completion by Contractor.
x. Institutional Survey:. Mail.
xL Institutional Interview: On-Site

Interview.
xiL Faculty Survey: Mail.
b. Time of Collection:
I. Form for Listing SSDS Eligibles

and Participants: September-October,
1979.
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iL Student Participation Record of
Instructional Services: October, 1979
through May, 1980.

iW. Student Participation Record of
Needs Assessment, Counseling and Re-
ferral Services: October, 1979 through
May 1980.

iv. Student Participation Record of
Student Orientation Services: October,
1979 through May, 1980.

v. Student Participation Record of
Cultural Services: October. 1979
through May 1980.

vi. Project Director Survey:. Febru-
ary, 1980.

vii. Project Director Interview: April,
1980.

viii. Student Survey: October, 1979
and May, 1980.

ix. Site Observation Form: April,
1980.

x. Institutional Survey: October,
1979.

xi. Institutional Interview: Decem-
ber, 1979.

xii. Faculty Survey: October, 1979.
c. Frequency:
L Form Listing SSDS Eligibles and

Participants: One Time.
IL Student Participation Record of

Instructional Services: Sixteen Times.
Iii. Student Participation Record of

Needs Assessment, Comselng and Re-
ferral Services: Sixteen Times.

iv. Student Participation Record of
Student Orientation Services: Sixteen
Times.

v. Student Participation Record of
Cultural Services: Sixteen Times.

vL Project Director Survey: One
Time.

vii. Project Director Interview, One
Time.

viii. Student Survey: Two Times.
ix. Site Observation Form: One

Time.
x. Institutional Survey: One Time.
xi. Institutional Interview: One

Time.
xli. Faculty Survey: One Time.
8. Respondents:
a. Type: Project Staff Members.
b. Number. 300.
c. Estimated Average Man-Hours Per

Respondent: 5 hours.
a. Type: Project Director.
b. Numbef. 60.
c. Estimated Average Man-Hours Per

Respondents: 1 hours.
a. Type: Students.
b. Number, 12,000. -
& Estimated Average Man-Hours Per

Respondent: 1 hours.
a.'Type: Dean of Academic Affairs.
b. Number. 60.
c. Estimated Average Man-Hours Per

Respondent: T hour.
a. Type: Institutional Administrator

Responsible for Special Projects.
b. Number. 60.
c. Estimated Average Man-Hours Per

Respondent: -Y hour.
a. Type: Faculty Members.
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b. Number. 600.
c. Estimated Average Man-Hours Per

Respondent: z hour.
9. Information To Be Collected:

Project Staff Members

9 Lists of freshmen who are eligible
to receive project services, and lists of
freshmen and non-freshmen project
participants.

e Information on the project eligibil-
Ity criteria met by students.

e Students' current and permanent
address/telephone numbers.

e Estimates of amount of project
service needed by students.

* Information on project services in-
dividual students receive throughout
academic year; dates services provided;
length of service; project staff mem-
bers providing service.
Project Director

e Project staffing information (for
current year): Number of full-/part-
time staff, formal training of staff,
years of experience, staff ethnicity/
race, official title of Project Director,
percent time Director devotes to proj-
ect/non-project activities/functions,
Project Director's prior administrative
experience and formal education.

* Project budget information: Level
of current funding from Federal,
State, and other sources, level of cur-
rent funding by type of staff, total
budget figures for prior academic
years Federal, State, and other
sources.

e Project background information:
Number of years project has been
operational, number of students
served each year, number of full-/part-
time staff each year, number of Direc-
tors project has had, level of project
staff turnover.

• Project needs assessment informa-
tion: Information on procedures/crite-
ria used for student needs assess-
ments, and information on how needs
assessment data are used by project
staff.

*Project Director's perceptions of
project's role relationships with host
institution and the students served by
project.

e Information on the communica-
tion channels and flow of operations
within the project and between the
project staff and host institution stu-
dents.

*Descriptive background informa-
tion: Prior participation in Upward
Bound and Talent Search projects,
student's marital status, ethnicity/
race, income level, number of depend-
ents, enrollment status, student's high
school program, parental/spouse
income levels.

* Student performance information:
Student's perception of educational
progress, type/number of problems en-
countered In postsecondary institu-
tion, perceived role of project in solv-
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Ing problems, student's educational
and career aspirations, type/level of fi-
nantial aid received by student, and
perceived adequacy of aid.

On-Site Observation by Contractor

" Accessibility of project.
" Project visibility within institu-

tion.
* Physical quality of project's facili-

ties.
• Instructional climate of project.
" Resident/non-resident tuition,

fees, and other educational expenses.

Institutional Administrator Responsi-
ble for Special Projects.

* Institutfonal characteristics: Type
of institution, types of special educa-
tional programs or services provided to
disadvantaged students, total number
of students served by special programs
or services, total level of funding of
special programs or services from Fed-
eral, State, and other sources, faculty/
staff sex and ethnicity/race composi-
tion, per-student expenditure level.
* Institutional policies and practices

regarding admissions, probation, re-
tention, and graduation.

Dean of Academic Affairs

9 Information on the relationship
between project goals and objectives
and those of the host institution.

* Perceived status of the project
within the host institution.

9 Perceived project impact' on the
host institution in terms of benefits to
participating students and effects on
the institution's educational environ-
ment, administrative problems and
policies, and institution's perceived
need, to assist disadvantaged students.

Faculty Members

* Faculty member's previous experi-
ence in working with disadvantaged
students.

* Awareness of project staff and
project services within institution, and
type and degree of interaction with
project staff members.

e Perceived project impact on stu-
dent participants and on the institu-
tion.

e Perceived educational goals and
priorities of host institution.

Registrar

* Transcripts on -students participat-
ing in the evaluation study.

[FR Dec. 78-34300 Filed 12-7-78; 8:45 am]

NOTICES

[4310-17-M]
DEPARTMENT OF THE INTERIOR

Bureau of Land Management

COORDINATION OF FEDERAL LANDS REVIEW
UNDER THE SURFACE MINING CONTROL
AND RECLAMATION ACT, LAND USE PLAN-
NING UNDER THE FEDERAL LAND POLICY
AND MANAGEMENT ACT, AND THE FEDER-
AL COAL MANAGEMENT REVIEW UNDER
THE PRESIDENT'S ENVIRONMENTAL MES-
SAGE OF MAY 1977

Statement of Policy; Request for Comments

AGENCY: Bureau of Land Manage--
ment (BLM), U.S. Department of the
Interior.

ACTION: Statement of Policy; Re-
quest for Comments.

SUMMARY: The BIM is preparing
supplements to some of its manage-
ment framework plans to make the
plans consistent with recent statutory
changes- involving new environmental
protection measures that may affect
potential development of coal" re-
sources on federal lands. The criteria
used to make these changes are inter-
im criteria which may be revised after
the Department completes its coal
programmatic environmental impact
statement. If the final criteria are dif-
ferent from the interim ones, all plans
would be changed to conform to the
final criteria. The interim criteria are
being applied to avoid waste of time
and money in ongoing planning ef-
forts, to ensure that plans are as envi-
ronmentally sensitive as possible, and
to give the Department as much infor-
mation as possible on the effect bf the
criteria before it adopts any final regu-
lations.

DATE: Comments, may be submitted
until February 1, 1979.
ADDRESS: Comments should be sent
to: Director, Bureau of Land Manage-
ment, U.S: Department of the Interior,
Washington, D.C. 20240. -
FOR FURTHER INFORMATION
CONTACT:

Robert Moore, Director,' Office of
Coal Management, 202343-6821 or
Robert A. Jones, Chief, Division of
Environmental and Planning Coordi'
nation, 202-343-5682.

I. STATE OF POLICY

.On November 8, 1978, the Bureau of
Land Management (BLM) issued In-
struction Memorandum 79-76 autho-
rizing five- of its western state offices
and-the Eastern States Office to revise
portions of existing' approved land
management framework plans
(AMF's) after the offices' review of
certain areas of the plans to see how
the plans are affected by tentative cri-
teria for "unsuitability." A copy of the

Instruction Memorandum is attached
to this Notice as Appendix A. Addi.
tional instructions will soon be sent to
these offices for applying the criteria
to ongoing and future land-use plan-
ning. The three purposes for this
review are: (1) to make sure that the
MFP's reflect as carefully as possible
existing statutory requirements and
policies; (2) to begin to carry out the
requirements of the federal lands
review mandated by section 522(c) of
the Surface Mining Control and Recla-
mationAct (SMCRA) and (3) to make
these MFP's more complete, accurate
and environmentally sensitive so that
the BLM could better delineate pro-
posed leasing tracts after the program-
matic environmental Impact statement
on a federal coal management pro-
gram is completed if the Secretary de-
cides to adopt a program and to lease
coal under that program.

The purpose of this notice Is to
inform the public of the steps that the
Department of the Interior (Depart-
ment) has taken and why these steps
are needed to effect its obligations
under the SMCRA, the Fedekal Land
Policy and Management Act
(FLPMA), and the Federal Coal Leas-
ing Amendments Act (FCLAA) in d co-
herent manner consistent with our ob-
ligations under each statute.

II. BACKGROUND
The Department has the responsibil-

ity to carry out similar land-use plan-
ning related duties under several stat-
utes and must coordinate lts'responsi-
bilities to minimize waste and duplica-
tion. The statutes related to the BLM
instruction memorandum are de-
scribed briefly below.

A. FEDERAL LAND POLICY AND
MANAGEMENT ACT OF OCTOBER 21, 1906

Section 202 of FLPMA, 43 USC 1712,
directs the Secretary of the Interior to
develop land-use plans for the admin-
istration and use of discrete areas
(planning units) of the public lands.
The plans are to be designed on inter-
disciplinary, multiple use and sus-
tained yield principles. Section 202 au-
thorizes the Issuance of management
decisions to implement land-use plans.

Under this authority, the BLM in-
ventories the resources of public lands
in each planning unit and formulates
MFP's which indicate the resource
values and the- potential for the use
and management of the lands, includ-
ing exclusive and mutually conflicting
uses. These MFP's are devised with ex-
tensive public input and opportunity
for public comment. Prior to the en-
actment of FLPMA, the BLM carried
out planning activities under sections
1601 to 1609 of the BLM Manual. In
response to FLPMA, the Department
is modifying and codifying its land-use
planning system. 43 FR 8814 (March 3,
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1978) (advanced notice of proposed
rulemaking). Activities can and are
continuing to take place under exist-
ing plans and will most likely continue
to do so even after regulations are
adopted. The Act has not halted new
planning or the revision of. existing
plans.

B. SURFACE IENING CONTROL AND RECLA-
MATION ACT OF AUGUST 3, 1977 (SMCRA)

SMCRA established the Office of
Surface ining Reclamation and En-
forcement (OSM), and directed it to
establish performance standards and
permitting procedures for all surface
coal mining operdtions. The full back-
ground of this Act and an explanation
of its requirements and the Depart-
ment's proposals to carry out the re-
quirements of this Act can be found in
the Department's proposed permanent
program regulations, 43 FR 41828
(September 18, 1978), and in the draft
environmental impact statement and
draft regulatory analysis prepared on
that proposal.

With regard to federal lands, sec-
tions 522(b) and- 523 of SMCRA, 30
USC sections 1272(b), 1273, require the
Secretary. (1) to establish a federal
lands program to govern surface and
underground coal mining operations
on federal lands; (2) to conduct a fed-
eral lands review to determine if cer-
tgin classes of federal lands should be
designated unsuitable for all or certain
types of surface coal mining opera-
tons; and (3) to establish a process by
which the public may petition to have
federal lands designated unsuitable for
all or certain types of surface coal
mining operations.

The specific requirements of the fed-
eral lands review are to determine
whether there are areas of federal
lands "which are unsuitable for all or
certain types of surface coal mining
operations." Surface mining i permit-
ted on federal lands before the review
is completed, but when unsuitable
lands are identified, the- Secretary is
required to limit surface coal mine op-
erations and underground mining with
surface effects on those lands. The
federal lands review segment of
SMCRA's requirement is quite similar
to the kind of evaluation that the
BIM does during the land-use plan-
ning process.

C. PRESIDENT'S ENVIRONMENTAL MESSAGE
OF MAY 1977

The President's Environmental Mes-
sage to Congress of May 23. 1977 (VoL
13, No. 22, Compilation of Presidential
Documents 782), and an accompanying
memorandum to the Secretary of the
Interior directed the Secretary to
review the existing federal coal leasing
program, the Energy Minerals Activity
Recommendation System (EMARS),
43 CFR Subpart 3525, 42 FR 25471

(May 17, 1977)), and stated the Admin-
istration's emphasis on the need for
strong strip mining control legitlation.

The Department immediately began
to study how the leasing program
should be redesigned to provide for
leasing only in environmentally ac-
ceptable areas where mining would be
compatible with other land uses, how
best to guarantee timely development
of existing, environmentally accept-
able leases, and how to treat leases on
environmentally sensitive lands. As is
explained in section D. the Importance
and urgency of the review was magni-
fied by a court decision on the envi-
ronmental Impact statement that the
Department filed in 1975 before adopt-
ing the EMARS program on June 1,
1976. The Department plans to pub-
lish a new, draft environmental Impact
statement on Its current "preferred al-
ternative" coal management program
by mid-December of 1978. The final
environmental impact statement is
scheduled to be published by April 30,
1979, and a decision by the Secretary
whether to adopt a program will occur
shortly thereafter.

D. LITIGATION

On September27, 1977, the US. Dis-
trict Court for the District of Colum-
bia enjoined the further Implementa-
tion of the coal leasing program de-
scribed in the 1975 programatic envi-
ronmental impact statement. EMARS,
until the Department completed a new
or supplemental impact statement on
its coal leasing program that would
cure deficiencies the court found in
the impact statement on which the
EMARS program was based. Natural
Resources Defense Council v. Hughes,
437 F. Supp. 981 (D.D.C. 1977). On
June 14, 1978, the court modified the
Injunction: (1) to enjoin the Depart-
ment "from taking any steps whatso-
ever, directly or indirectly, to Imple-
ment the EEMARS] program, includ-
ing calling for nominations of tiacts
for ... leasing, and issuing any coal
leases except [for listed types of
cases];" and (2) to provide that
"[flederal defendants may prepare
comprehensive land use plans as long
as they do not recommend the leasing
of any tracts of federal coal; however,
the plans can consider present and po-
tential uses of the public lands." 454 F.
Supp. at 151, 152 (D.D.C. 1978), appeal
pending.

E. DISThThtBION OF FUUCTIOS

After the passage of SMCRA, De-
partmental officials agreed on how the
functions that relate to federal coal
management would be distributed
among Departmental agencies to Im-
plement the federal lands program
under SMCRA in a manner consistent
with existing authorities and responsi-
bilities for federal coal administration.
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The Assistant Secretaries for Energy
and Minerals and Land and Water Re-
sources, and the Directors of OSM,
BLI and the Geological Survey trans-
mitted their recommendations for Sec-
retarial approval. On July 5, 1978, the
Under Secretary adopted these recom-
mendations. That distribution of func-
tions is attached to this notice as Ap-
pendix B. The distribution of responsi-
bilty will be formally adopted in a
memorandum of understanding among
the three agencies that more specifi-
cally details the procedures and the
functions distributed., that memoran-
dum Is currently in preparation. One
particularly important decision is that
the BLM has the primary responsibili-
ty to conduct the federal lands review
under section 522 of SMCRA. The De-
partment made this decision because
of the overlap between the federal
lands review and the existing BLM
land-use planning system; a failure to
consolidate the two programs would
have created unnecessary expense and
duplication. The Identification of "un-
suitable" lands will be done in the
BLr land-use planning process; the
formal designation will be made sepa-
rately by BL.

F. DEVELOPMENT OF UNSUITABILITY
CRITERIA

In November of 1977, a Department-
al task force began to formulate crite-
ria for the designation of lands as un-
suitable for all or certain types of coal
mining operations. The Task Force's
review was not limited to criteria re-
quired by SMCRA. It addressed all Kel-
evant statutory and Executive Order
obligations and authorities. It not only
reviewed what authority existed, but it
also "field tested" different criteria. In
the field tests, the Task Force mem-
bers went to the planning unit, applied
the criteria, and determined ho*
much land and how much coal would
be excluded from development by each
criterion. The Final Task Force
Report was filed on September 11,
1978, and Is available upon request.
The Task Force's recommended unsui-
tability criteria and the format for the
designation process were transmitted
for Secretarial review as an issue
paper with the coal management
review. Although the federal lands
program (including the federal lands
review) is exempt from the require-
ments of the National Environmental
Policy Act (NEPA) for preparation of
an environmental impact statement,
30 USC 1292(d), on September 28,
1978, the Under Secretary endorsed a
set of criteria as the preferred alterna-
tive for further consideration in the
federal coal management programatic
environmental impact statement. At
the same time, the Under secretary en-
dorsed as part of the preferred alter-
native the implementation of the cri-
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teria through the BLM's land-use
planning process. The Under Secre-
tary's decision on this subject is Ap-
pendix C to this Notice.

The Department intends to include
in the example rules that will be at-
tached as an appendix to the draft
programatic impact statement detailed
unsuitability criteria. The Depart-
ment's example rules, if adopted,
would fulfill some pf the requirements
of the federal lands program required
by section 523 of SMCRA. The re-
mainder of the federal lands program
is covered by other regulations that
the Department will adopt. See pro-
posed 30 CFR Part 762 (43 FR 41828-
29, September 18, 1978).

III. EXPLANATION OF DECISION To CON-
SIDER UNSUITABILITY CRITERIA IN
ONGOING LAND-USE PLANNING- Ac-
TIONS

For the following reasons, the De-
partment has decided to incorporate
these draft unsuitability criteria into
the ongoing land-use planning process.
This process will start first with exist-
Ing approved MFP's, and will be quick-
ly expanded to include all new MFP's.

First, because BLM's land-use plan-
ning process is ongoing, the failure to
include these standards in the re-
source inventory and planning process
would require subsequent wasteful du-
plication of efforts now under way or
soon to be initiated. This kind of plan-
ning Is in no way testrained by NRDC
v. Hughes, supra, and the decision to
incorporate new, more environmental-
ly sensitive factors into the planning
process is fully consistent with that
decision. The Hughes decision allows
all necessary planning to take place; it
only prohibits having the plan recom-
mend tracts for leases. There is no im-
pediment to eliminating lands from
eligibility for leasing or from identify-
ng areas in which tracts could be

Identified and considered for leasing if
and when a leasing, program is adopt-
ed.

If the Secretary were to conclude
after completion of the coal program-
matic environmental impact statement
that he should adopt'a coal manage-
ment program and if that program
were to include prompt competitive
leasing to fill existing needs for feder-
al coal, the existence of this completed
planning would permit significantly
more timely, more informed and more
environmentally sensitive preliminary
tract identification,, tract ranking and
tract selection. Failure to exercise this
existing authority could also- lessen
the quality of information available to
the Secretary in the final coal pro-
grammatic environmental impact
statement and at the time of his deci-
sion on whether to adopt a leasing
program.
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Second, although the SMCRA does
not require the Department to com-
plete the federal lands review segment
of the federal lands program within
any particular time, there are several
important reasons why the review
should be carried out promptly. Once
lands have been reviewed for unsuita-
bility characteristics, government, in-
dustry and the general public will
know where coal development could
potentially take place on public lands
and where it cannot. Each can then
undertake the kind of long-term anal-
ysis that wilultimately contribute to
sfund coal development on federal
lands.

The need to avoid delay is also un-
derseored by the ongoing coal manage-
ment review. The Department, after
reviewing the final coal programmatic
environmental impact statement,
could decide that a program should be
adopted and that new leasing should
take place. Secretary Andrus has
stated that if new leasing is needed,
lease sales could begin to be held as
early as 1980. If leasing is needed, the
interests- of the government, the in-
dustry and the public in having leases
located in environmentally sound
areas will be accommodated if BLM
has reviewed for potential unsuitabi-
lity problems as many of the MFP's as
is possible prior to the time the initial
round of selection of tracts takes
place.

Third, the department and the
public will benefit greatly from this
early application of the criteria before
they are formally adopted by the De-
partment. This information will be
used to supplement the results of the
field tests described in-the Task Force
Report, and will allow better, more in-
formed decisionmaking. The testing of
the initial criteria took place in only
three units. This additional testing
and use of revised criteria will take
place in nine units with full public
participation. Final regulations will re-
flect the results of this round of appli-
cation, and changes will be made to
correct either procedural or substan-
tive shortcomings.

The Department believes that these
steps are fully consistent With the
NEPA. This is true not only because
SMCRA exempts from the environ-
mental impact statement process the
criteria ultimately adopted as part of

- the federal lands program, 30 U.S.C.
§ 1292, but also because the planning

- process discussed in this notice and es-
tablished in the BLM's Instruction
Memorandum is the-step prior to, and
does not include, formal designation of.
lands as unsuitable.* This step will not

" Similarly, proceeding to this stage in the
land-use plnning process does not involve
the delineation or selection of leasing tracts,

" and is fully consistent with the present in-
junction in Natural Resources Defense"
Council v. Hughes supra.

be taken until after the procedure and
criteria for actual designation are es-
tablished by regulation. The Depart-
ment will change the MFP's If neces-
sary to comply with the final regula-
tions. Thus, this process does not Irre-
trievably or Irreversibly commit any
resources.

In this manner, the Department be-
lieves It has begun and will proceed to
implement the directives described
above in a timely, efficient and lawful
manner. The Department will soon
publish a schedule for formal rule-
making proceedings ori these unsuita-
bility criteria.

Public comment on this notice is
welcome. Any comment on the con.
tents of this Notice may be used by
the Department in the formulation of
coal-related portions of the BLM's
land-use planning regulations, in eval-
uating the BLM's instruction memo-
randum on this subject, and in the
completion of the draft coal program-
matic environmental impact statement
and example coal regulations to be ap-
pended to It. Comments on matters
dealt with in this notice should be sent
to: Director, Bureau of Land Manage-
ment (220), Department of the Irterl-
or, Washington, D.C. 20240.

Dated: December 5, 1978.
GuY R. MANTIn,

Assistant Secretary, •
Land and Water.Resourccs,

AprENrix A
UNI STATES DzPARTAIaT

OF THE INTERIOR,
BUREAU OF LAND MANAGEMENT,

Washington, D.C., November 8, 1978
Instruction Memorandum No. 79-76.
Expires 9/30/79.
To: SD's-Colorado, Montana, New Mexico,

Utah, Wyoming; and D-ESO.
From: Associate Director.
Subject: Coal Related Land-use Planning:

Interim Guidelines: Existing, Approved
MFFs.
Enclosed find -the current unsuitability

criteria along with relevant background and
procedural instructions from the Depart-
ment.

Upon receipt of this memorandum, you
are cleared to do an unsuitability review of
the planning areas approved by the offIce of
Coal Mangement in already existing ap-
proved MIFP's. We will soon be sending you
.instructions how to apply these criteria as
part of N-P's or land-use analyses now un-
derway, and future MFP's. This review is
the part of the Department's first effort to
satisfy the Federal lands review recluire-
ments of section 522(b) of the Surface
Mining Control and Reclamation Act
(SMCRA); it will be under critical scrutiny
from many sources. It is Important that you
proceed in a consistent fashion and in total
compliance with Departmental guidance, To
facilitate this, the following step by step
procedure is provided.

Our objective is a printed and reproduc-
ible MFP' supplement, for each MFP in-
volved, which shows clearly how the criteria
were applied to the coal area, how the un.
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suitability determinations were made, addi-
tional coal aras that were eliminated based
on multiple use tradeoffs, and the condi-
tions/stipulations to be imposed for the re-
maining areas which are acceptable for fur-
ther consideration for coal development.

As explained by the Director to the Coal
State Directors on October 18, we also
expect these supplements to be the best pos-
sible base for (1) formally designating lands
unsuitable for- mining once the Federal
Lands Program is adopted under section 523
of SMCRA, and (2) initiating an efficient
coal activity planning process should the
Secretary decide to initiate a competitive
leasing program following the filing of the
final environmental statement next spring.

Lead responsibility for this review is as-
signed to the Division of Environmental and
Planning Coordination (E&PC) since this is
part of the land use planning process. The
Office of Coal Management will be heavily
involved in view of the importance of this
process to the Department's coal program.

The MFP supplements are to be complet-
ed by May 1, 1979.

General

In acomplishing this review, you should
not apply criteria or reach judgments re-
garding non-Federal coal included within
the review area. I an area includes a Feder-
al coal lease and would, based upon the
process dekribed in the following steps, be
in an area covered by a criterion, this
should be noted. If you do so, make It clear
that the unsuitability criteria will be for-
maly applied when mining plans are sub-
mitted for approval. The Department will
have the opportunity to decide whether-the
standard can legally be applied to the lease
and to review the factual basis for the con-
clusion in greater detaiL

Step I

Identify areas which are to be reviewed.
The areas are being approved by the Direc-
tor (140), and, to begin with, the review will
be limited to these areas.

Step 2

Issue a public notice of intent (Federal
Register as well as other methods) to apply
the criteria and supplement the MFP. Hold
meetings as necessary to explain the proc-
ess.

The Director (140) will provide a standard
notice as soon as possible for your use. The
SD has discretion as to whether a meeting is
needed at this point. If there is sufficient
public interest to make such a meeting
useful, it should be held. In any 'bvent, the
process should be discussed fully with all in-
terested parties. The Department will be
making shortly a national announcement.

Step 3

Apply each criterion separately. Do not
apply any exceptions. (See Step 6 for appli-
cation of exceptions).

1. Where additional -data is needed to
apply the criteria, such data should (a) be
requested immediately from State agencies,
-universities, or other Federal agencies in-
eluding the GS, OSM and FWS; or (b) ob-
tained "in-house" by BLM or via contract
when it is not available from other sources
within the needed time frames, if any.

2. Make determinations as well as possible
given the data available. If it is uncertain
whether a criterion applies to an area due to

a lack of data, but you are quite certain that
the area would be judged unsuitable If the
data are collected, determine that the area
is unsuitable. If data are deficient and you
have no indication what adequate data
would show, conclude that the area is ac-
ceptable, subject to further data collection
at the coal activity planning stage should
the Secretary decide to undertake a coal
leasing program, and subject to further data
collection in subsequent MFP revisions
whether or not coal program is adopted.

Step 4

Identify areas which are "unacceptable"
from a multiple use tradeoff point of view
but which are. not ruled out based on the
unsuitability criteria. This in an Important
step for those areas outside the coal areas
shown on your existing MFP. This step will
show how you are either confirming your
prior multiple use plan or modifying It to
provide for additional areas acceptable for
further consideration for coal development.

Step 5

Prepare composite maps showing (1) all
areas to whiclh criteria apply without using
exceptions and (2) additionaI areas that are
unacceptable based on multiple use trade-
offs.

Step 6

Apply exceptions to the unsuitability cri-
teria.

1. Exceptions are not Identified until this
step to avoid the work necessary In consId-
ering an exception In the event that more
than one criterion might apply to the area.
or if the area is unacceptable because of
multiple use tradeoffs.

2. Note that under the Secretary's pre-
ferred alternative, use of exceptions is dis-
cretionary. Use the exception process to
insure that the resulting areas acceptable
for further consideration are a rational and
logical base for further planning. In other
words, do not Identify a small acreage ex-
ception in a large area that Is otherwise un-
suitable. Consider using an exception when
a large acceptable area has a few small
areas based on the criteria alone.

3. Identify the stipulations and conditions
to accompany each exception area that
would apply to leasing or mining activitie

Step 7
If not previously done, consult with the

landowners in the remaining acceptable
areas. Solicit comments from surface owners
using the process prescribed in Instruction
Memorandum No. 78-382.

Step 8
Consider surface owner preference and de-

termine additional areas not ayallable for
further consideration for coal development.
As a general rule, determine an area to be
not available if you receive negative com-
ments from the surface landowner.

Step 9

Review with the public and other Feder-
al/State agencies, the resulting areas to
which the criteria apply and the areas ac-
ceptable for further consideration for coal
development. This should be accomplished
through the regular form of meeting or
workshop or solicitation of comment on a
draft MFP supplement, at the discretion of

the SD and DM. The results of this review
shall be incorporated into the supplement.-

Step 10

Prepare a statement for the areas on
which the criteria would exclude ninig
based on the Department's unsuitability cri-
teria only. We view this as a fairly concise
and brief Item (4-5 pages) including for that
area (1) the potential coal resources in-
volved: (2) the demand for such resources,
and (3) the impact of such designation on
the environment, the economy, and the
supply of coal. The material for this state-
ment should be available in your ongoing re-
gional ES and In the new programmatic ES
which will be in DES form during the
period involved.

Step 11
Make a decision on which areas would be

excluded from mining by the criteria and
multiple-use trade-offs. The remaining areas
are acceptable for further consideration for
coal development. This decision is permissi-
ble under the Federal Land Policy and Man-
agement Act (FLMPA), and portions of such
decisions are the first step in the Federal
Lands Review. Formal designation will
follow after the Federal Lands Program is
adopted, and all steps required by SMCRA
are followed. The MFrP supplement should
be approved by the Bureau officer who ap-
proved the MFP.

Format and Documentation Requirements

The results of the above steps shall be re-
corded in a reproducible format as follows:

1. Introduction

This should be a brief introduction to the
area being reviewed and a statement of the
original MFP decision (map and narrative).
It should explain why the unsuitability
review is being accomplished. If appropri-
ate. explain why a larger area Is being evalu-
ated than was planned for coal In the re-
centiy completed MFP. Such an explanation
should Indicate that the review Is

a. To begin to carry out the Federal lands
review required by section 522(b) of
SMCRA. The actual formal designation will
foliow approval of the plan supplemenL

b. To Identify areas acceptable for further
consideration for coal development should
the Secretary decide to proceed with a coal
leasing program.

c. Not to Identify tracts and, In fact, to
look again at larger coal areas In those in-
stances where the recently approved plan
displayed potential tracts.

Budget and time limitations should be de-
scribed and the process which led the par-
tial MPP review should be explained. Indi-
cate that the balance of the area will be re-
viewed the next time the MIFP Is revised.
Also, if any existing Federal coal leases
appear in an area otherwise considered un-
suitable and no conclusion Is reached for
these areas (see Step 1). explain that the
criteria will be applied when mining plans
are submitted for review and approval.

The introduction should be accompanied
by map(s) showing the location of the coal
areas relative to the State, the counties in-
volved. major access routes, etc. Keep in
mind the fact that many people will see the
IP supplement who have not seen the
total MFP.

The introduction should also include (by
reference to an appendix if necessary) a
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base map which can be overprinted to docu-
ment the details of the unsuitability review.

2. The Updated Plan

This Is the approved area considered un-
suitable for coal mining and the stipulations
and conditions for the remaining area con-
sidered acceptable for further consideration
for coal development. This should not be
construed in anyway as an authorization to
recommend tracts for lease. The stipula-
tions and .conditions should be those origi-
nally developed for the area plus any devel-
oped during the application of the criteria
and exceptions. The above should be shown
by map overprint and narrative.

3. Impact of the Unsuitability Designation

This is the statement developed during
Step 10.

4. Record of How the Unsuitable Area Was
Developed

a. Include a separate narrative and map
overprint for eaqh criterion showing how it
was applied (see Step 3). The applications of
several criteria may be shown" on the sanle
map, if this is possible without cluttering
the map.

Include in the narrative the rationale for
the unsuitability determination, and the
quality of data used for each criterion (see
paragraphs on pages 2, 3, 4 of the enclosed
Secretarial memorandum).

b. Print and include the composite map
prepared during step 5 showing separately
(1) the application of all criterion before ex-
ceptions are considered and (2) any addi-
tional areas excluded based on multiple use
tradeoffs. This map need not distinguish be-
tween areas determined unsuitable under
each criteria.

c. Print and include a map (over. the com-
posite map if the map is not too cluttered)
showing all exceptions identified in Step 6
and a narrative indicating the terms or stip-
ulations required.

d. Describe changes in the unsuitable area
that you made as a result of public and
state consultation.

Since this is the first application of these
criteria and, thus, constitutes their first test
under field conditions, and because these
criteria are subject to change at the time
the Secretary makes his decision on the coal
management review, the Director (140)
should be notified of any serious difficulties
encountered in applying any of the criteria
Immediately. This notice should describe
not only the nature of the difficulty, but
also how it was adjusted for, and construc-
tive suggestions for change.

GERALD E. PL-Y.
Acting.

1 Enclosure:
Encl. 1-Ltr dtd 11/3/78 to Assistant See-

retaries and Director, BLM, re: The Lands
Unsuitability Criteria in the Preferred Fed-
eral Coal Management Program

APPENDIx B

DIVISION OF FUNCTIONS AND RESPONSISILIrTIS
cONcERNING MANAGEMENT OF FEDERAL COAL
BETWEEN THE OFFICE OF SURFACE MINING,
THE U.S. GEOLOGICAL SURVEY AND THE
BUREAU OF LAND MANAGEMENT

A, PRE-LEASING FUNCTIONS

1. Function: Evaluate the coal resources.
a. Description of functions: evaluating the

coal resources includes determining the
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mineral characteristics' and values of the
land proposed for leasing and recommend-
ing logical mining units (where applicable),
recommending royalty type and amount
and rent.

b. Present responsibility of., GS
c. Alternatives: Leave evaluating the coal

resource with GS
d. Decision: In as much as neither OSM or

BLM has any statutory authority under
which they could assume this function, GS
shall continue exercising this responsibility.

2. Function: Petition process for designa-
tion of Federal lands msuitable fdr all or
certain types of surface coal mining oper-
ations.

a. Description of function: Persons with
an interest which is or may be adversely af-
fected have a right to petition the Secretary
of Interior to have an area of Federal lands
designated unsuitable for all or certain
types of surface coal mining operations or
to have such designation terminated. In ad-
dition, BLM has authority to manage publi-
cally-owned resources under FLPMA of
1976.

b. Present responsibility of: Not assigned
c. Alternatives:
1. GS in consultation with OSM, BIL and

other agencies as appropriate.
2. BLM in consultation with OSM, GS and

other agencies as appropriate.
3. OSM in consultation with GS, BLM and

other agencies as appropriate.
4. OSM receives all petitions, and refers

them to field offices of the Federal surface
management agency and other appropriate
State and local agencies. Surface managing
agency makes substantive review and devel-
ops a tentative recon~nendation. OSM con-
ducts public hearing. Surface managing
agency makes final recommendations to
OSM. If OSM concurs, decision is issued at
field level by OSM. If OSM does not concur,
the decision is referred to headquarters for
resolution. OSM is to assure consistency
with State systems to designate lands and
be generally responsible for coordinatibn
and preparation of decision documents.

d. Decision:
OSM, as the regulatory authority, is re-

sponsible for receiving petitions, conducting
hearings, and issuing decisions. At the same
time, the surface managing agencies have
responsibility for the overall planning and
management of public lands. Alternative 4
recognizes these responsibilities and we
adopt it.

3. Function: Federal Coal Lands Review.
a. Description of function: Section 522(b)

of the SMCRA of 1977 charges the Secre-
tary with reviewing the Federal lands to de-
termine if'any areas are unsuitable for all or
certain types of surface coal.mining oper-
ations and to condition any mineral leasing
consistent with the designation.

Sections 201 and 202 of FLPMA direct the
Secretary to inventory resources of the
public lands, designate areas of critical envi-
ronmental concern and to prepare land use
plans on appropriate uses of the public
lands.

b. Present responsibility of- Not assigned
c. Alternatives:
1. GS in consultation with OSM, BLM and

other agencies as appropriate.
2. BLM in substantial consultation with

OSM, GS and other surface managing agen-
cies as appropriate. OSM to have concur-
rence in establishing ground rules and crite-
ria for Federal coal lands review. BLM ap-

plies the criteria in the determination of
suitability.

3. OSM in consultation with 0S, BTAM and
other agencies as appropriate.

4. Special Interagency task force to make
an in-depth review of the Federal coal lands
and report to the Assistant Secretaries op.
tions and recommendations concerning
which areas should be designated unsuitable
for all or certain types of surface coal
mining operations.

d. Decision: Because of management au-
thorities of the different agencies we adopt
alternative 2.

4. Function: Review Process and Petition
process for designation of Federal lands un-
suitable for non-coal mining.

a. Descriptioft of function: Persona with
an interest which Is or may be adversely af.
fected have a right to petition the Socretary
of Interior to have an area of Federal lands
designated unsuitable for non-coal mining
operations. In addition, the Secretary may
initiate a review process on his own motion,
or initiate such a review at the request of a
Governor. The Secretary may withdraw des.
ignated areas from mineral entry or leasing
according to the nature of the designation,

b. Present responsibility of., Not assigned
c. Alternatives:
1. GS In consultation with OSM, BLM and

other agencies as appropriate.
2. BLM in consultation with OSM, CS and

other agencies as appropriate.
3. OSM in consultation with GS, BIM and

other agencies as appropriate,
4. OSM receive all petitions, and refer

them to agencies with expertise. Agencies
make recommendations to their Assistant
Secretaries who then vote and make a rec-
omimendation to the Secretary, OSM to
handle consultation with State and local in-
terests, to arrange hearing and be generally
responsible for coordination and prepara.
tion of decision document.

d. Decision. We adopt alternative 2,
5. Function.: Preparation of regional EIS

or, where required, a site specific pro-lease
EIS concerning lease tract selection.

a. Description of function: Section
,102(2)(c) of NEPA requires agencies taking
major Federal actions significantly affecting
the environment to prepare environmental
impact statements on those actions.

b. Present responsibility of., BLM and CS.
c. Alternatives for lead agency.-
1. 05 with OSM, BLM ethelk appropriate

agencies, and State and local interests.
2. OSM with BLM, GS, other appropriate

agencies, and State and local interests. "
3. BLM as the lead agency with special ex.

ceptions where another agency is designated
as lead agency, in substantial consultation
with OSM, GS, other appropriate agencies
and State and local interests.

d. Decision:'Because of BLM's basic re.
sponsibility relating lease tract selection, we
adopt alternative 3.

6. Function: Preparation of special lease
terms and conditions.

a. Description of function: This function
includes preparing special stipulations re-
garding environmental performance stand.
ards and other protective provisions.

b. Present responsibility of., BLM and CS,
c. Alternatives for the coordinating agency

with input from relevant agencies:
1. BLM with OSM and GS concurrence
2. GS
3. OSM
d. Decision: Because BLM is the official

-representative of the Secretary dealing with
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lease applicants and taking into considera-
tion OSM's responsibilities under SMCRA
(to administer the environmental protection
requirements of the Act) and GS responsi-
bilities under the MLA, we adopt alternative
1.

7. Function- Acting as the Secretary's offi-
cial representative in dealing with lease ap-
plicants. This function is currently assigned
to BLM and is not considered an issue.

8. Function: SurfaceOwner Consent,
a. Description of the function: Section 714

of the SMCRA of 1977 prohibits leasing
Federal coal where the mineral estate Is
owned by the Federal Government without
the consent of private surface owners. Con-
sultation with surface owners concerning
lease tract proposals is required.

b. Present responsibility of: Not assigned.
e Alternatives:
1. BLM
2. GS
3. OSM
d. Decision: We adopt alternative 1 be-

cause this function is a lease tract selection
function and therefore belongs with BLM.

B. POST LEASING PRE-MfINING
FUNCTIONS

1. Function: Prepare recommendations on
applications for use of federally owned sur-
face over leased coal for uses unrelated to
rights granted under Federal coal lease.

a. Description of function: Upon request
of BLM or other surface management
agency a mineral report is prepared. The
report takes into account whether or not
the intended use would interfere with
mining, cause damage to coal or other min-
erals, or make coal or other minerals inac-
cessible for future extraction or conflict
with proper reclamation of the lands.

b. Present responsibility of, GS
c. Alternatives:
1. GS to continue to exercise entire func-

tion
2. OSM to assume entire function.
3. OSM and GS to jointly exercise func-

tion.
- Decision: We agree that BLM should

continue to receive applications. Prior to re-
ceipt of coal mining plan it is solely GS re-
sponsibility to report on surface use applica-
tion. After receipt of coal mining plan GS
retains responsibility with OSM concur-
rence. Alternative 3.

2. Function: Delineation of "area of oper-
ations" (AO) on coal leases and approved
gurface use areas within the AO.

a. Description of function: A map is pre-
pared showing the "AO" which is defined as
the area within a lease where mining, recla-
mation, and related activities take place.
The purpose of delineating the "AO" is to
make clear agency jurisdiction.,

b. Present-responsibility of: GS
c. Alternatives:
1. GS to continue to exercise function.
2. GS to retain responsibility until a

mining plan is received then OSM to assume
responsibility with concurrence of BLM and
GS.

3. OSM anLd GS to jointlyexercise func-
tion.

d. Decision: We adopt alternative 2 be-
cause we conclude that GS should retain
the authority to delineate AO's until a
mining plan is received. After a mining plan
is received the AO must be adjusted. Since
OSM will receive mining plans, OSM should
then have responsibility for delineating the
AO in consultation with BLM and GS. OSM

will monitor off-site effects of mining oper-
ations outside the AO. OSM will obtain con-
currence from GS in connection with GS
royalty, production, and diligent develop-
ment responsibilities.

3. Function: Review and approval of
mining plans or major modifications there-
of, lead agency for preparation of site spe-
cific EA/EIS and coordination with other
agencies outside DOL

a. Description of function: Approval of
mining plans or major modifications there-
of. Existing procedures require the prepara-
tion of an environmental analysis or EIS of
a proposed mining plan or a major modifica-
tion thereof. Under NEPA one agency is des
ignated as the lead agency for preparation
of these documents In consultation with the
surface managing agency, and for coordina-
tion of review by other agencies.

b. Present responsibility off GS has sole
authority to recommend approval of mining
plans to the Assistant Secretary. Energy
and Minerals. after consulting with BL?.T.
GS is responsible for EA and EIS prepara-
tion and coordination of review thereof.

c. Alternatives:
1. OSM to assume legal responsibility for

recommending approval of mining plans
and modifications and environmental review
to the Assistant Secretary, Energy and Min-
erals, with written concurrence of the GS
on production and resource recovery re-
quirements. OSM to have responsibility for
contacts with the mining companies regard-
ing mining plans and post-mining land use.
with coordination by GS with OSM on GS
contacts with companies regarding matters
concerning GS responsibilities relating to
development, production and resource re-
covery requirements. BLM to retain author-
ity to recommend and approve special re-
quirements relating to protection of natural
resources and post-mining land use of af-
fected lands and to participate in prepara-
tion of EA/EIS.

2. GS to retain existing responsibilities
with oversight by OSM. BLM to retain au-
thority to recommend and approve special
requirements relating to protection of natu-
ral resources and post-mining land use of af-
fected lands, and participate in preparation
of EA/ElS.

d. Decision: We adopt alternative 1, as-
signing this function to OShf because It Is
an essential function delegated to It under
Section 201 of SMCRA.

4. Function: Responsibility for all non-
lessee activity on leased land prior to oper-
ations.

a. Description of function: Existing proce-
dure assigns sole responsibility to BLM for
the control of activities on leased land prior
to mining by persons other than the lessee.
Section 301(b) of the Federal Lands Policy
and Management Act mandates BL juris-
diction over such activities. GS has responsi-
bility for supervision of exploration license
activities and multiple mineral development
activities. Other surface managing agencies
such as the Forest Service also have respon-
sibillty for managing surface resources.

b. Present responsibility of. BLM
c. Decision: We do not consider this func-

tion to be an issue.
C. FUNCTIONS AND RESPONSIBILITIES

DURING MINING OPERATIONS

1. Function: Act as Secretary's representa-
tive in dealing with lessees and/or operators
during operations.
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a. Description of function: Agency(ies)
acts as Secretary's representative and point
of contact with lessees and/or operators
concerning operations and compliance with
lease terms, regulations and approved
mining plans. Function involves assuring
compliance with:

(1) production requirements such as dii-
gent development and minimum production.
royalty payments, and determination of
logical mining units;

(11) environmental performance standards
and other mining plan requirements:.

(III) inspection and enforcement actions;
and

(lv non-mining functions outside the AO.
b. Present responsibility of. GS performs

all functions except non-mining functions
outside AO which are BLMA's responsibility.

c. Alternatirew
1. GS to retain production functions, envi-

ronmental and enforcement functions; BLM
to retain non-mining functions outside the
AO,

2. GS to retain production functions: OSM
to assume environmental and related en-
forcement functions; and BLU to retain
non-mining functions outside AO. including
rights-of-way and ancillary activities related
to mining.

d. Decision: We adopt alternative 2 be-
cause the environmental and enforcement
functions are delegated to OS, under Sec-
tion 201 of SMCRA. GS and B2M inspec-
tion in connection with GS and BLM func-
tions shall be coordinated with OSM inspec-
tions, except BLM inspections outside the
AO. GS makes royalty audits and other
non-field inspections independent of OSM.

2. Function: Take necessary action in
emergency environmental situations.

a. Description offunctio. Agency(les) has
responsibility in emergency situations in-
volving either imminent danger to public
health or safety or where conditions, prac-
tices or violations of regulations or lease
terms are causing or may cause significant.
Imminent environmental harm to land, air
or water, or significant waste of the coal re-
source, to order cessation of such activities
or violations and to order immediate reme-
dial action.

b. Present responsibility of: GS and BLM
c Alternatires:
1. GS and BIM to retain authority to act

In emergency situations; OSM to also
assume authority.

2. OSUA to have primary emergency au-
thority. BLM and GS to have such authori-
ty when OSM inspectors are unable to take
action before significant harm or damage
will occur.

d. Decision: We adopt alternative 2 since
this function applies only to emergency ac-
tions for environmental damage. GS and
BELI vil retain their present procedures
for emergencies involving loss, waste, or
damage to coal and other mineral resources
and to other MLA functions.

3. Function" Conduct inspection prior to
abandonment and specify and approve
abandonment procedures.

a. Description of responsibility: Agency
conducts an inspection upon receipt of
notice of intention to abandon operations,
specifies abandonment procedures, and ap-
proves final abandonment of operations.

b. Present re'ponsIbility of. GS with BLM
confirmation of satisfactory reclamation of
affected lands.

c. Alternatives:
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. 1. GS to retain authority with BLM con-
firmation to inspect and approve abandon-
ment of operations.

2. OSM to have primary authority to in-
spect and approve abandonment procedures
and approve abandonmzent of opeiations
with BLM concurrence with respect to ap-
proval of compliance with special -require-
ments relating to protection of natural re-
sources and post-mining land use of affected
lands; and with GS concurrence with re-
spect to compliance with production and
coal resource recovery requirements. The
abandonment inspection shall be a joint in-
spection by OSM,-GS and BLVL

d. Decision: We adopt alternative 2 be-
cause this function coincides with other in-
spection and enforcement functions delegat-
ed to OSM by SMCRA. It preserves land
management agency authority over lands
under its jurisdiction and preserves GS au-
thority to insl~ect for production require-
ments consistent with previous decisions. In
order to avoid multiple final inspections, a
Joint final inspection will be conducted by
BLM, GS and OSM with each agency in-
specting for Its particular area of concern.

4. Function: Release of performance bond.
a. Description of function: Upon a satis-

factory showing that all mining and recla-
mation requirements of a lease and ap-
proved mining plan have been met, agency
releases performance bond.

b. Present responsibility of BLM.
c. Alternatives:
At the present time, BLM has sole author-

ity to grant release of performance bonds.
The initial regulatory program under
SMCRA does not include a performance
bond requirement. A bond will be required
in the permanent program by section 509 of
the Act. Consequently, BIM should contin-
ue to exercise tois authority with concur-
rence by OSM during the initial regulatory
program.

d. Decision: BLM will continife to exercise
bond release authority with OSM afid GS
concurrence during the initial regulatory
program. This will be renegotiated at the
time the permanent. program is being devel-
oped.

I concur:.

JoAN DAVENPORT,
Assistant Secretary,-
Energy and Minerals.

GuY R. MAIRn;,
Assistant Secretary,

Land and Water Resources.
WALTER N. HEIN,

Director,
Office of Surface Mining.

FRANK GREGG,
Director,

Bureau of Land Management
H. WILLIAM MENARD,

Director,
U.S. Geological Survey.

APPENDIx C

PROPOSED UNSUITABILITY CRITERIA SELECTED
BY THE UNDER SECRETARY

General .Exception

Federal lands with coal which -Will be
mined by underground mining methods will
not be considered unsuitable for coal mining
where the mining will result in no surface
effects. Where underground mining will
produce surface effects on Federal lands to
which a criterion applies, those lands will be

NOTICES

considered unsuitable unless the conditions
exist to permit an exception. Surface effects
include surface occupancy, subsidence, fire,
and other environmental impacts of under-
ground mining which are manifested on the
surface.

1. Federal Land Systems
Criterion: All Federal lands included in

the following land systems or categories and
an appropriate buffer zone, if necessary, as
determined by the land -management
agency, shall be considered unsuitable for
coal mining: National Park System, Nation-
al Wildlife Refuge System. National Sys-
tems of Trails, National. Wilderness Preser-
vation System, National Wild and Scenic
Rivers System, National Recreation Areas,
and other Federally purchased recreation
lands, Custer National Forest, and Federal
lands in incorporated cities, towns, and vil-
lages. All Fetleral lands which are recom-
mended for inclusion in such systems or cat-
egories by the Admiristration in legislative
proposals submitted to the Congress or
which are required by statute to be studied
for inclusion in such systems or categories
shall be considered unsuitable for coal
mining.

Exception: A lease may be Issued for un-
derground coal mining within the Custer
National Forest with the consent of the De-*
partment of Agriculture.

2. Rights-of-Way and Easements
Criterion: Federal lands that are within

rights-of-ivay and easements and within sur-
face leases for residential, commercial in-
dustrial, public purposes, and agricultural
crop production over Federally-owned sur-
face shall be considered unsuitable for coal
mining.

Exceptions: A lease may include such
areas if the land management agency deter-
mines that:

(1) Coal development (e.g. underground
mining) will not interfere with the purpose
of the right-of-way or easement, or

(2) The right-of-way or easement was
granted for mining purposes, or

(3) The right-of-way or easement was
issued for a purpose for which it Is not being
used, or

(4) The parties involved in the right-of-
way or easement agree to leasing, or

(5) It is impractical to exclude such areas
due to the location of coal and method of
mining and such areas can be protected
through use of appropriate stipulations.

3. Buffer Zones Along Rights-of-Way and
Adjacent to Communities and Buildings

Criterion: Federal lands affected by sec-
tion 522(e) of the Surface Mining Control
and Reclamation Act shall be considered un-
suitable for coal mining. This includes lands
within 100' outside of the right-of-way of a
public highway or within 100"-of a cemetery,
and within 300' of an occupied building,
school, church, community or insitutional
building or public park or within 300' of an
occupied dwelling.

Exception: A lease may include mine
access roads or haulage roads that join the
right-of-way for a public road. Additionally,
the Surface Mining Regulatory Authority
may issue a permit to have public roads re-
located. Finally, owners of occupied build-
ings may give permission to mine near the
buildings.

4. Wilderness Study Areas
Criterion: Federal lands designated as wil-

derness study areas shall be considered un-
suitable for coal mining while under review
by the Administration and the Congress for

possible, wilderness designation. 1'or any
Federal land which Is to be leased or mined
prior to completion of the wilderness inven-
tory by the land management agency, the
environmental impact statement (or analy-
sis) of the lease sale or mine plan must con-
sider whether the land possesses the charac-
teristics of a wilderness study area, If the
finding is affirmative, the land shall be con-
sidered unsuitable for coal mining,

Exception: Issuance of noncompetitive
coal leases and mining on leases may pro-
ceed if authorized by the Wilderness Act
and the Federal Land Policy and Manage-
ment Act of 1976.

5. Scenic Areas
Criterion: Scenic Federal lands designated

by visual resource management analysis as
Class I or II (areas of outstanding scenlo
quality and/or high visual sensitivity) but
not currently on the National Register of
Natural Landmarks shall be considered Un-
suitable for coal mining.

Exception: A lease may -be Issued If the
land management agency determines that
coal mining will not significantly diminish
or adversely affect the scenic quality of the
designated area.

6. Lands Used For Scientific Studies
Criterion: Federal lands under permit by

the land management agency, and being
used, for scientific studies involving food
and fiber production, natural resources or
technology demonstrations and experiments
shall be considered unsuitable for coal
mining.

Exceptions: A lease may be Issued,
1. With the concurrence of the princllal

scientific user or agency, or1 2. Where the mining could be done In such
a way as not to Jeopardize the purpose of
the study as determined by the land man
agement agency.

7. Historic Lands and Sites
Criterion: All districts, sites, buildings,

structures, and objects of historic, architec-
tural, archeological, or cultural significance
which are included In or eligible for Inclu
sion in the National Register of Historo
Places, and an appropriate buffer zone
around the outsid6 boundary of the proper-
-ty (to protect the inherent values of the
property that made It ellgibe for listing In
the National Register) as determined by the
land management agency, In consultation
with the Advisory Council on Historic Pres-
ervation or by procedures approved by the
Advisory Council, shall be considered un-
suitable for coal mining.

Exceptions: Leasing may be allowed if the
land management agency determines:

1. The site, structure, or object Is of re-
gional or local significance only with the
concurrence of the State, or

2. In consultation with the Advisory Coun-
cil on Historic Preservation, the direct and
indirect effects of coal mining to properties
on or eligible for the National Register of
Historic Places will not result In significant
adverse impacts to the site, structure, or
'object.

8. Natural Areas
Citerion: Federal lands designated as nat-

ural areas or as National Natural Land-
marks shall be considered unsultuable for
coal mining.

Exceptions: Leasing may be allowed In
these areas or sites if the land management
agency determines that:

1. The area or site Is only of regional or
local significance only with the concurrence
of the State, or
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2. The use of appropriate mining technol-
ogy will result in no significant adverse
impact to the area or site, or

3. The mining of the coal resource will en-
hance information recovery (e.g., paleonto-
logical sites).

9. Federally Listed Endangered Species'
Criterion: Legally designated critical habi-

tat for Federal threatened/endangered (T/
E) plant and animal species, and habitat for'
Federal T/E species which Is determined by
the Fish and Wildlife Service and the land
managenient agency to be of essential value
and where the presence of T/E species has
been scientifically documented, shall be con-
sidered unsuitable for coal mining.

Exception: Leasing may be allowed if,
after consultation with the Fish and Wild-
life Service, the land management agency
determines the species habitat will not be
adversely affected by coal development.

10. State Listed Endangered Species
Criterion: Habitats deemed critical or es-

sential for plants and animal species listed
by the State pursuant to State law as en-
dangered or threatened shall be considered
unsuitable for coal mining.

Exception: A lease may be issued If, after
consultation with the State, the land man-
agement agency determines that the species
will not be adversely affected by the coal de-
velopment.

ii. Bald and Golden Eagle Nests
Criterion: Bald and golden eagle nests

that are determined to be active and a
buffer zone of land in a mile radius from
the nests are areas which shall be consid-
ered unsuitable for coal mining, except that,
during the non-breeding season, mining can
be conducted within the buffer zone. Con-
sideration of availability of habitat for prey
species shall be included in the determina-
tion of buffer zones.

Exceptions: A lease may be issued if:
1. It can be conditioned in such a way, and

during periods of time, that eagles will not
be disturbed during breeding season, or

2. A permit or special approval is granted
by the Fish and Wildlife Service to allow
the eagle nest to be moved.

Buffer zones may be increased or de-
creased if the land management agency de-
termines that the active eagle nests will not
be adversely affected.

12. Bald and Golden Eagle Roost and Con-
centration Areas

Criterion: Bald and Colden Eagle roost
and concentration areas used during migra-
tion and wintering shall be considered un-
suitable for coal mining.

Exception: A lease may Abe issued if the
land management agency determines that
mining can be conducted in such a way, and
during such periods of time, to ensure that
eagles will not be adversely disturbed.

13. Falcon Cliff Nesting Sites
Criterion: Federal lands containing falcon

cliff nesting sites with active nests and a
buffer zone of Federal lands mile radius
from the nest to provide needed prey shall
be considered unsuitable for coal mining,
except that, during the non-breeding
season, mining can be conducted within the
buffer zone. Consideration of availability of
habitat for prey species shall be included in
the determination of buffer zones.

Exceptions: A lease may be issued if:
1. The land management agency deter-

mines that coal mining will not adversely
impact the nesting sites during the breeding
season, or-

2. Nest sites may be moved with concur-
rence of the Fish and Wildlife Service.

Buffer zones may be Increased or de-
creased If the land management agency de-
termines the active falcon nests will not be
adversely affected.

14. Migratory Birds
Criterion: Federal lands which are high

priority habitat for migratory bird species
of high Federal Interest on a regional or na-
tional basis, as determined jointly by the
Federal land management agency and the
Fish and Wildlife Service, shall be consid-
ered unsuitable for coal mining.

Exception: A lease may be Issued where
.the land management agency, after consul-
tation with the Fish and Wildlife Service.
determines that coal mining will not ad-
versely impact the migratory bird habitat
during periods when such habitat Li used by
the species.

15. State Resident Fish and Wildliffe
Criterion' Federal lands which the land

management agency and the State jointly
agree are fish and wildlife habitat for resA-
dent species of high interest to the State
and which are essential for maintaining
these priority wdidlife species shall be con-
sidered unsuitable for coal mining.

Such lands shall include:

-Active dancing and strutting grounds for
sage grouse, sharp-tailed grouse, and prai-
rie chicken.

-The most critical winter ranges for deer.
antelope and elk.

-Migration corridors for elk.

Such lands may include appropriate
buffer zones as determined jointly by the
land management agency and the State.

Exceptions: A lease may be Issued if.
1. It Is demonsfrated that complete miti-

gation is possible; or
2. Following discussions between the State

wildlife agency and the Federal land man-
agement agency, the Federal land manage-
ment agency determines that the species
being protected will not be adversely affect-
ed by the mining activity.
16. Wetlands
Criterion: Federal lands containing: (1)

inland lakes, impoundments, and associated
wetlands: (2) inland shallow, predominantly
vegetated wetlands; or (3) riverine wetland
systems., lower perennial and upper peren-
nial systems with flow greater than 5 cubic
feet per second and riparian zones In a "rel-
atively undisturbed" state that are larger
than one linear mile along a riverine system.
shall be considered unsuitable for coal
mining.

Exceptions: A lease may be Issued where
the land management agency determines
that:

1. The use of appropriate mining or recla-
mation technology will not significantly
affect the wetlands or will provide for com-
plete restoration, or

2. The wetlands contain no significant
values for groundwater recharge, fish and
wildlife habitat, recreation or scientific
study.

17. Floodplains
Criterion: Riverine, coastal, and special

floodplains (100-year recurrence interval)
shall be considered unsuitable for coal
mining.

Exception: Leasing may be allowed where
the land management agency determines
that

1. leasing a particular tract is the only
practicable alternative, and

2. Potential for harm to people or proper-
ty and natural and beneficial values of
floodplains can be minimized through use of
demonstrated and available mining and
mitigation mea-ures.

18. Municipal Watersheds
Criterion: Federal lands which have been

committed by the land management agency
to use as municipal watersheds shall be con-
sidered unsuitable for coal mining.

Exception: Leasing may be allowed where:
1. The land management agency deter-

mines that mining will not adversely affect
the watershed to any significant degree, and

2. The municipality or water users concur
In the Issuance of the lease.

19. National Resource Waters
Criterion: Federal lands with National Re-

source Watem, as Identified by States in,
their water quality management plans, and
a buffer zone of Federal lands VA mile from
the outer edge of the far banks of the
water, shall be unsuitable for coal mining.

Exception: The buffer zone may be elimi-
nated or reduced in size where the land
management agency determines that It Is
not necessary to protect the National Re-
cource Waters.

20. State Lands Unsuitable
Criterion: A buffer zone of Federal lands

nece=ary to provide protection for any ad-
Jacent area designated as land unsuitable
for mining by the State shall be considered
unsuitable for coal mining.

Exception: The buffer zone may be modi-
fied or elminated where the land manage-
ment agency. In consultation with the State,
determines that all or parts of the zone are
not necesmry to protect the desingated
area,

21. State Proposed Criteria
Criterion Federal lands in a State to

which is applicable a criterion (I) proposed
by the State. and (il) adopted by rulemaking
by the Secretary of the Interior, shall be
considered unsuitable for coal mining.

Exceptions: A lease may be Issued:
1. For any area. irrespective of the appli-

cability of the State-nominated criterion, If
such criterion is adopted by the Secretary
less than 12 months prior to the publication
of the draft land use plan which includes
such area.

2. Where the land management agency, in
consultation with the State. determines
that, although the criterion applies, mining
will not adversely affect the value which the
criterion would protect.

22. Prime Farm Lands
When the land management agency, with

the concurrence of the Secretary of Agricul-
ture (Soil Conservation Service). Identifies
Federal lands having prime farm land soils.
such lands shall be considered unsuitable
for coal mining.

Exceptions: A lease may be Issued when:
1. CondItions such as soil rockiness, angle

of slope or historic or other conditions lead-
Ing to a negative determination under per-
manent regulations of the Office of Surface
Mining Reclamation and Enforcement
(OSM) are present: or

2. Scientific studies show that crop yields
equivalent to pre-mining crop yields on non-
mined prime farm lands in the surrounding
area under equivalent levels of management
could be obtained and that an operator or
potential operator could meet the soil re-
construction standards In section 515(b)(7)
of the Surface Mining Control and Recla-
mation Act (SMCRA) and OSMs perma-
nent regulations.
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23. AllUivial Valley Floors
federal lands identified by the land man-

agement agency, with the concurrence of
the State in which they are located, as allu-
vial valley floors according to the definition
and standards of the SMCRA, the regula-
tions, final alluvial valley floor guidelines,
and approved State programs, where mining
would interrupt, discontinue, or preclude
farming shall be considered unsuitable for
coal mining. Additionally, when mining Fed-
eral land outside an alluvial valley floor
would materially damage the quantity or
quality of water in surface or underground
water systems that would. supply alluvial
valley floors, that land shall be considered
unsuitable for coal mining.

Exception.: A lease may be issued where
mining would not interrupt, discontinue, or
preclude farming on land to which the first
sentence of the criterion applies.

24. Reclaimability
As information regarding reclaimability

on a local or regional basis becomes availa-
ble; the land management agency shall use
such information to determine 1f areas of
Federal land are reclaimable to -the stand-
ards of, SMCRA, the regulations, and ap-
proved State programs. Examples of infor-
mation on reclaimability would be soil stud-
ies, hydrologic studies, and studies concern-
ng revegetatation. If any area is deter-

mined not to be so reclaimable, such area
shall be considered unsuitable for coal
mining.

Exception A lease may be issued upon
presentation of information which contains
results of studies showing that reclamation
is possible to the standards of the SMCRA,
the regulations, and approved State pro-
grams, including State regulations.

[FR Doc. 78-34391 Filed 12-7-78; 8:45 am]

[4310-84-M]

(NM 35392]

NEW MEXICO

Application °

NovEmER 30, A978.
Notice is hereby given that, pursu-

ant to Section 28 of the Mineral Leas-
ing Act of 1920 (30 U.S.C. 185), as
amended by the Act of November 16,
1973 (87 Stat. 576), Gas Company of
New Mexico has applied for one 4-inch
natural gas pipeline right-of-way
across the following land:

NEw MExico PRINcIPAL MEarDiAN, NswlMxco

T. 29 N., R. 12 W.,
Sec. 12, SW NW .
This pipeline will convey natural gas

across 0.061 of a mile of public land in
San Juar, County, New. Mexico.

The purpose of this notite is to
inform the public that the Bureau will
be proceeding with consideration of
whether the application should be ap-
proved, and if so, under what terms
and conditions.

Interested persons desiring to ex-
press their views should promptly
send their name and address- to the
District Manager, Bureau of Land
Managenent, P.O. Box 6770, Albu-
querque, New Mexico 87107.

FREI E. PADIIA,
Chief, Branch ofLands

and Minerals Operations.

(FR Doc. 78-34052 Filed 12-7-78; 8:45 am]

[4310-70-M]

National Park Service

BATHHOUSE ROW AND VICINITY, HOT
SPRINGS NATIONAL PARK, ARK. -

Availability of General Management Plan

The National Park Service prepared
and distributed, in November 1977, a
Proposal/Assessment which delineat-
ed a preferred plan and described the
impacts of the plan and of the alterna-
tives thereto to revitalize the Bath-
house- Row and vicinity at Hot Springs
National Park, Garland County, Ar-
kansas. A public workshop was held in
Hot Springs, Arkansas, on December
14, 1977 to discuss the plan and elicit
citizen reaction and comment.

As a result of the public input re-
ceived at the workshop and in com-
ment letters received, the National
Park Service has prepared a General
Management Plan for Bathhouse Row
and vicinity in Hot Springs National
Park.

It has been concluded the proposed
plan does not constitute a major Fed-
eral action that would have a signifi-
cant effect on the human environ-
ment. No environmental statement
will be prepared and the Service will
develop comprehensive drawings and
specifications to implement the plan.

Copies of the General Management
Plan are available at the following lo-
cations: Southwest Regional Office,
National Park Service, 1100 Old Santa
Fe Trail, P.O. Box 728, Santa Fe, New
Mexico 87501; Hot Springs National
Park, P.O. Box 1860, Hot Springs, Ar-
kansas 71901; and National Park Serv-
ice, Room 10-G-3, Fritz G. Lanham
Federal Center, 819 Taylor Street,
Fort Worth, Texas 76102.

Dated: November 8, 1978.

JOHN E. Coox,
Regional Director, Southwest
Region, National Park Service.

[FR Doc. 78-34280 Filed 12-7-78; 8:45 am]

[4510-26-M]
DEPARTMENT OF LABOR

Occupational Safety and Health Administration

ALASKA STATE STANDARDS

Notice of Approval

1. Background: Part 1953 of Title 29,
Code of Federal Regulations pre-
scribes procedures under section 18 of
the Occupational Safety and Health
Act of 1970 (hereinafter called the
Act) by which the Regional Adminis-
trator for Occupational Safety and
Health (hereinafter called the Region-
al Administrator) under a-delegation
of authority from the Assistant Secre-
tary of Labor for Occupational Safety
and Health (hereinafter called the As-
sistant Secretary) (29 CFR 1953.4) Will
review and approve standards promul-
gated pursuant to a State plan which
has been approved in accordance with
section 18(c) of the Act and 29 CFR
Part 1902. On August 10, 1973, notice
was published in the smEAL REGiSTER
(38 FR 21628) of the approval of the
Subpart R to Part 1952 containing the
decision.

The Alaska plan provides for the
adoption of State standards which are
at least as effective as comparable
Federal standards promulgated under
section 6 of the Act. Section 1953.20
provides that."where any alteration in
the Federal program could have an ad-
verse impact on the 'as least as effec-
tive as' status of the State program, a
program change supplement to a State
plan shall be required."

In response to Federal standards
changes, the State has submitted by
letter dated August 16, 1978 from
Edmund N. Orbeck, Commissioner to
James W. Lake, Regional Administra-
tor, and incorporated as part of, the
plan, State standards comparable to 29
CFR 1910.401 Subpart T, Commercial
Diving Operations; and amendments
to Parts 1915, Safety and Health Reg-
ulations for Ship Repairing; 1916,
Safety and Health Regulations for
Shipbuilding; 1917, Safety and Health
Regulations for Shipbreaking; 191,
Safety and Health Regulations for
Longshoring; 1926, Safety and Health
Regulations for Construction: and
1928, Safety and Health Regulations
for Agriculture as published in the
FsEmUu. REGISTER Vol. 42 No. 141
dated July 22, 1977.

These State standards which are
contained in Subchapter 6, Alaska Oc-
cupational Safety and Health Code,
were promulgated after public notice
under authority vested by AS
18.60.020 to Elimund Orbeck, Commis-
sioner, on August 21, 1978.

2. Decision. Having reviewed the
State submission in comparison with
the Federal standards, it has been de-
termined that the State standards are
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at least as effective as the Federal
standards and accordingly are ap-
proved. The State standards differ
from the Federal standards in that the
State does not address the Maritime
Employment Safety and Health Regu-
lations, Parts 1915 to 1918, due to the
State returning jurisdiction for these
issues to the Federal Government.
Other differences are in the scope, ter-
minology, and the addition of defini-
tions to make the standards applicable
to the State.

3. Location of supple7ient for inspec-
tion and copying. A copy of the stand-
ards supplement, along with the ap-
proved plan, may be inspected and
copied during normal business hours
at the following locations: Office of
the Regional Administrator, Occupa-
tional Safety and Health Administra-
tion, Room 6003, Federal Office Build-
ing,' 909 First Avenue, Seattle, Wash-
ington 98174: State of Alaska, Depart-
ment of Labor, Office of the Commis-
sioner, Juneau, Alaska 99801; and the
Technical Data Center, Occupational
Safety and Health Administration,
New Department of Labor Building,
Room N2349R, 3rd and Constitution
Avenue, Washington, D.C. 20210.

4. Public participation. Under 29
CFR 1953.2(c) the Assistant Secretary
may prescribe alternative procedures
to expedite the review process or for
other; good cause which may be con-
sistent with applicable laws. The As-
sistant Secretary finds that good cause
exists for not publishing the supple-
ment to the Alaska plan as a proposed
change and making the Regional Ad-
ministrator's approval effective upon
publication for the following reason:

The standards were adopted in ac-
cordance with the procedural require-
ments of State law which included
public comment and further public
participation would be repetitious.

This decision is effective December
8, 1978.
(Sec. 18, Pub. L. 91-596, 84 Stat. 1608 (29
U.S.C. 667).)
. Signed at Seattle, Washington this
31st day of October, 1978.

JAMES W. LAKE,
Regional Administrator-OSHA.

EFR Doc. 78-34295 Filed 12-7-78; 8:45 am]

[4510-26-M]

CALIFORNIA STATE STANDARDS

Notice of Approval

1. Background. Part 1953 of Title 29,
Code of Federal Regulations, pre-
scribes procedures under section 18 of
the Occupational Safety and Health
Act of 1970 (hereinafter called the
Act) by which the Regional Adminis-
trator for Occupational Safety and
Health (hereinafter called Regional
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Administrator-OSHA) under a dele-
gation of authority from the Assistant
Secretary of Labor for Occupational
Safety and Health (hereinafter called
the Assistant Secretary) (29 CFR
1953.4) will review and approve stand-
ards promulgated pursuant to a State
plan which has been approved in ac-
cordance with section 18(c) of the Act
and 29 CFR Part 1902. On May 1, 1973
notice was published in the FmmEAL
REGISTER (38 FR 10717) of the approv-
al of the California plan and the adop-
tion of Subpart K to Part 1952 con-
taining the decision.

The California plan provides for the
adoption of State standards which are
at least as effective as comparable
Federal standards promulgated under
section 6 of the Act. State standards
have been revised in accordance with
Part 1953 to meet the requirement of
adopting Federal standard revisions
and State initiated changes. Accord-
ingly, California has revised these
standards and promulgated them in
accordance with applicable State pro-
cedures. By letter dated July 19, 1978
from Steven A. Jablonsky, Program
Manager, California Occupational
Safety and Health Administration to
Gabriel J. Gillotti, Regional Adminis-
trator, OSHA, and incorporated as
part of the plan, the State submitted
proof documents concerning standards
equivalent to Federal amendments to
Walking and Working Surfaces stand-
ards of 29 CFR 1910.22(b)(1),
1910.23(c)(1), 1910.23(e)(1),
1910.23(e)(3)(i) and 1910.24(h); Person-
nel Protective equipment 29 CFR
1910.133(a)(6), Materials Handling and
Storage 29 CFR 1910.178(g)(9); Ma-
chinery and Machine Guarding, 29
CFR 1910.213(h)(5); Special Industries
29 CFR 1910.265(c)(21)(i),
1910.266(c)(6)(xx), 1910.268(s),
1910.268(h)(2), 1910.268(i)(8),
1910.268(n)(3)(li), 1910.268(s)(28) and
1910.268(s)(31); Toxic and Hazardous
Substances 29 CFR 1910.1045; Tools-
Hand and Power 29 CFR
1926.302(b)(2) and 1926.304(f); Demoli-
tion 29 CFR 1926.854(b). The State
initiated standards changes concerned
Accident Prevention Program, General
Safety Precautions, Personal Protec-
tive Devices, Rock Drilling Operations,
Portable Compressors, Definitions, Li-
censing of Drivers, Industrial Rail-
roads, Box Shook Cut-Off Saw and
Truck Driving (Logging and Sawmills).
These standards, which are contained
in Title 8, Chapter 4 of the California
Administrative Code were promulgat-
ed by the State, after public hearings
between the dates of October 5, 1977
and May 2, 1978.

2. Decision. Having reviewed the
State submission In comparison with
the Federal standards, it has been de-
termined that the State standards are
at least as effective as the comparable
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Federal standards. The detailed stand-
ards comparison is available at the Io-
cations specified below.

3. Location of supplement for inspec-
tion and coring. A copy of the stand-
ards supplement, along with the ap-
proved plan. may be inspected and
copied during normal business hours
at the following locations: Office of
the Regional Administrator-OSHA,
450 Golden Gate Avenue, Room 9470,
San Francisco, California 94102 and
California Occupational Safety and
Health Administration, Room 3052,
455 Golden Gate Avenue, San Francis-
co, California 94102; and the Technical
Data Center, Room N2439R, 3rd and
Constitution Avenue NW., Washing-
ton, D.C. 20210. 0

4. .Public participation. Under
§ 1953.2(c) of this chapter, the Assist-
ant Secretary may prescribe alterna-
tive procedures to expedite the review
process or for other good cause which
may be consistent with applicable
laws. The Assistant Secretary finds
that good cause exists for not publish-
ing the supplement to the California
plan as a proposed change and making
the OSHA Regional Administrator's
approval effective upon publication
for the following reason.

The standards were adopted in ac-
cordance with the procedural require-
ments of State law which inclUded
public comment and further public
participation would be repetitious.

This decision is effective December
8, 1978.
Sec. 18. Pub. L. 91-956, 84 Stat. 1608 (29
U.S.C. 667).

Signed at San Francisco, California
this 21st day of September 1978.

GABniE J. Grtomrr,
RegionalAdministrator.

[FR Doc. 78-34296-Filed 12-7-78; 8:45 am]

[4510-26-M1

HAWAII STATE STANDARDS

Notice of Approval

1. Background. Part 1953 of Title 29,
Code of Federal Regulations pre-
scribes procedures under section 18 of
the Occupational Safety and Health
Act of 1970 (hereinafter called the
Act) by which the Regional Adminis-
trator for Occupational Safety and
Health (hereinafter called Regional
Administrator-OSHA) under a delega-
tion of authority from the Assistant
Secretary of Labor for Occupational
Safety and Health (hereinafter called
the Assistant Secretary) (29 CFR
1953A) will review and approve stand-
ards promulgated pursuant to a State
plan which has been approved in ac-
cordance with section 18(c) of the Act
and 29 CFR Part 1902. On January 4.
1974, notice was published in the FD-
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ERAL REGISTER (39 FR 1010) of the ap-
proval of the Hawaii plan and the
adoption of Subpart Y to ,Part 1952
containing the decision.

The Hawaii plan provides for the
adoption of State standards which are
at least as effective as comparable
Federal standards promulgated under
section '6 of the Act. State standards
comparable to Federal standard
changes and State initiated standards
continue to be adopted. Accordingly
Hawaii has revised these standards
and promulgated them in accordance
with applicable State procedures.

Section 1952.310(a) of Subpart Y
sets forth the State's procedure for
the adoption of at least as effective
State standards. By letter dated May
26, 1978 from Joshua C. Agsalud, di-
rector of 'Labor and Industrial Rela-
tions to Gabriel J. Gillotti, Regional'
Administrator-OSHA, and incorporat-
ed as part of the plan, the State sub-
mitted proof documents concerning
the adoption of Federal standard
changes and State initiated changes to
29 CFR Part 1910, 29 CFR Part 1926
and 29 CPR Part 1928. These chaiges
include the Commercial Diving Oper-
ations 29 CFR 1910.401-444, 1;2-Di-
bromo-3-Chloropiopane, 29 CFR
1910.1044 and changes from the OSHA
Program Directive- 500 series. These
standards, which are contained in
Hawaii Occupational Safety and
Health Standards-Rules and Regula-
tions, Revision 3, were promulgated by
the State after public hearings.

2. Decision. Having reviewed the
State submission in comparison with
the Federal standards, it has been de-
termined that the State standards are
at least as effective as the comparable
Federal standards. The detailed stand-
ards comparison is available at the lo-
cations specified below.

3. Location of supplemnt for inspec-
tion and copying. A copy of the stand-
ards supplement, along with the ap-
proved plan, may be inspected and
copied during normal- business hours
at the following locations: Office of
the Regiorial Administrktor, Occupa-
tional Safety and Health Administra-
tion, 450 Golden Gate Avenue, Room
9470, San.Francisco 94102; and the of-
fices of the Department of Labor and
Industrial Relations, Room 308, 825
Mililani Street, Honolulu,. Hawaii
96313; and the Technical Data Center,
Room N2439R, 3rd and Constitution
Avenue NW., Washington, D.C. 20210.

4. , Public participation. Under
§ 1953.2(c) of this chapter, the Assist-
ant Secretary may prescribe alterna-
tive procedures to expedite the review
process or for other good cause which
may be. consistent with applicable
laws. The Assistant Secretary finds
that good cause exists for not publish-
ing the supplement to the Hawaii plan
as a proposed change and making the ,

NOTICES

Regional Administrator-OSHA's ap-
proval effective upon publication -for
the following reason.

The standards were adopted in ac-
cordance with the procedural require-
ments of State law which included
public comment and further public
participation would be repetitious.

This decision is effective December
8, 1978:
(Sec. 18, Pub. L. 91-596, 84 Stat. 1608 (29
U.S.C. 667)).

Signed at San Francisco, California
this 27th day-of September, 1978.

GABRIEL J. G.LoTTI,
RegionalAdministrator.

[FR Doc. 78-34297 Filed 12-7-78; 8:45 am]

[4510-26-M]

KENTUCKY STANDARDS

Notice of Approval

1. Background. Part 1953 of Title 29,
Code of Federal Regulations pre-
scribes procedures under Section 18 of
the Occupational Safety and Health.
Act of 1970 (29 U.S.C. 667) (herein-
after called the Act) by which the Re-
gional Administrator for Occupational
Safety and' Health (hereinafter called
the Regional Administrator) under a
delegation of authority from the As-
sistant Secretary of Labor for Occupa-
tional Safety and Health (hereinafter
called the Assistant Secretary) (29
CFR 1953.4) will review and approve
standards promulgated pursuant to a
State plan which has been approved in
accordance with Section 18(c) of the
Act and 29 CFR Part 1902. On July 31,
1973, notice was published in the FR-
mER. REGISTER (38 FR 20322) of the ap-
proval of the Kentucky plan and the
adoption of Subpart 0 to Part 1952
containing the decision.

The Kentucky plan provides for the
adoption of Federal standards as State
standards .after public hearing. Section
1953.20 of 29 CFR provides that
"where any alteration in the Federal
program could have an adverse impact
on the 'at least as effective as' status
of .the State program, a program
change supplement to a State plan
shall be required."

The State has submitted by letter
dated April 25, 1978, from James R.
Yocom, Commissioner, Kentucky De-
partment of Labor, to R. A. Wendell,
Acting Regional Administrator, and
incorporated as a part of the plan
amended State standards comparable
tQ amendments to Federal standards.
The State submission in addition to
updating State standards includes the
repromulgation of all previously ap-
proved State standards. The updated
standards covered by this notice are
comparable to amended Federal stand-
ards. The standards are: 29 CFR

'1910.217, Power Presses, corrections
dated January 27, 1975; 29 CFR
1910.93, Vinyl Chloride, amended,
dated March 25, 1975; 29 CFR 1910.40,
1910.100, 1910.116, 1910.105(b),
1910.171, 1910.184, 1910.254, National
'Fire Protection Association, Change of
Address, dated April 28, 1975; 29 CFR
1910.106(d)(2), Flammable Liquids,
correction, dated June 2, 1975; 29 CFR
1910.179, 1910.184, 1910.190, Indtistrial
Slings, dated June 27, 1975; 29 CFR
1910.184, Industrial Slings, correction,
dated July 28, 1975; 29 CFR 1910,401
through .441, a new subpart T, Com-
mercial Diving Operations, dated July
22, 1977; 29 CFR 1926.605, Marine Op-
.erations and Equipment, amended to
include Commercial Diving, dated July
22, 1977; 29 CFR 1928.21, Safety and
Health Standards for Agriculture,
amended to exclude Commercial
Diving, dated July 22, 1977; 29 CF
1928.21, Safety and Health Standards
for Agriculture, amended to exclude
Air Contaminants, dated July 29, 1977:
29 CFR 1910.1044, Emergency Tempo.
rary Standard for 1, 2, Dlbromo-3-
Choropropane, dated September 9,
1977; 29 CFR 1010.1045, Emergency
Temporary Standard for Acrylonitrile,
dated January 17, 1978; 29 CFR
1910.1028, Benzene, dated February
10, 1978.

The Kentucky plan also provides for
the adoption of State standards which
are at least as effective as comparable
Federal standards promulgated under
Section 6 of the Act. The State has
promulgated standards related to sub-
ject matter which is not covered by
the Federal Standards. These State
Standards are: General Industry Con-
fined Spaces, dated July 1, 1977; Con-
struction Industry Confined Spaces,
dated July 1, 1977; Construction
Safety and Testing of Supply Lines in
Excess of 600 Volts, dated January 1,
1978; General Industry Safety and
Testing of Supply Lines in Excess of
600 Volts, dated January 1, 1978,
These Standards were promulgated by
Standards Board meetings in July
1977, August 1977, September 1, 1977,
October 1, 1977, and January 1, 1978;
pursuant to the Kentucky Occupation-
al Safety and Health Act and Chapter
13, Kentucky Revised Statutes.

2. Decision. Having reviewed the
State submission in comparison with
the Federal standards It has been de-
termined that (1) those standards re-
promulgated by the State are identical
to those standards previously ap.
proved on January 13, 1976. (41 FR
1980), February 24, 1977 (42 FR
33814), April 20, 1977 (42 FR 33815),
November 1, 1977 (42 FR 57182); (2)
updated standards are Identical to the
Federal standards, and (3) that the
State 'developed standards relate to
subjects not covered by Federal stand-
ards.
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The State i'tandards are hereby ap-
proved.

3. Locatton of supplenent for inspec-
tion and copying. A copy of the stand-
ards supplement along with the ap-
proved plan, may be inspected and
copied during normal business hours
at the following locations: Office of
the Commissioner of Labor, Kentucky
Department of Labor, Elkhorn Court,
Frankfort, Kentucky 40601; Office of
the Regional Administrator, Suite 587,
1375 Peachtree Street, N.E., Atlanta,
Georgia 30309 and Office of the Direc-
tor of Federal Compliance and State
Programs, Room N3603, 200 Constitu-
tion Avenue, N.W., Washington, D.C.
20210.

4. Public participation. Under 29
CFR 1953.2(c) the Assistant Secretary
may prescribe alternative procedures
to expedite the review process or for
other good cause which may be con-
sistent with applicable laws. The As-
sistant Secretary finds good cause
exists for not publishing the supple-
ment to the Kentucky State Plan as a
proposed change and in making the
Regional Administrator's approval ef-
fective upon publication for the fol-
lowing reasons:

1. The standards are essentially
identical to the Federal standards and
are deemed to be at least as effective.

2. The standards were adopted in ac-
cordance with procedural require-
ments of State law and further partici-
pation would-be unnecessary.

The decision is effective December 8,
1978.
(Sec. 18, Pub. T. 91-596; 84 Stat. 1608 (29
U.S.C. 667)

Signed ateAtlanta, Georgia this 24th
day of May, 1978.

CoIs M. BROWN,
Acting Regional Administrator.

[FR Doe. 78-34298 Filed 12-7:78; 8:45 am]

[4510-26-M]

MARYLAND STATE STANDARDS

Notice of Approval

1. Background.. Part 1953 of Title 29,
Code of Federal Regulations pre-
scribes procedures under Section 18 of
the Occupational Safety and Health
Act of 1970 (hereinafter called the
Act) by which the Regional Adminis-
trators for Occupational Safety and
Health (hereinafter called the Region-
al Administrator) under a delegation
of authority from the Assistant Secre-
tary of Labor for Occupational Safety
and Health (hereinafter called the As-
sistant Secretary), (29 CFR 1953.4)
will review and approve- standards pro-
mulgated pursuant to a State plan
which has been approved in accord-
ance -with section 18(c) of the Act and
29 -CFR Part 1902. On July 5, 1973,

NOTICES

notice was published in the FmSAL
Rrais m (38 FR 17834) of the approv-
al of the Maryland plan and the adop-
tion of Subpart 0 to Part 1952 con-
taining the decision.

The Maryland plan provided for the
adoption of Federal standards as State
standards. Section 1952.213 of Subpart
0 sets forth the State's schedule for
the adoption of Federal standards. By
letter dated August 29, 1978 from
Harvey A. Epstein, Commissioner,
Maryland Division of Labor and Indus-
try to David H. Rhone, Regional Ad-
ministrator and incorporated as part
of the plan, the State submitted State
standards comparable to 29 CFR
1910.44, as published in the FinA
REGLs (43 FR 11527) dated March
17, 1978. These standards, which are
contained in the Annotated Code of
Maryland, were promulgated after
public hearings on June 7, 1978 and
July 20, 1978, pursuant to Article 41,
§ 256(e), Annotated Code of Maryland.

2. Decson. Having reviewed the
State submission in comparison with
the Federal standards, It has been de-
termined that the State standards are
identical to the Federal standards and
accordingly should be approved.

3. Location of 3upplement for inspec-
tion and copying. A copy of the stand-
ards supplement, along with the ap-
proved plan, may be inspected and
copied during normal business hours
at the following locations: Office of
the Regional Administrator, 3535
Market Street, Suite 2100, Philadel-
phia, Pa. 19104; Office of the Commis-
sioner, Maryland Division of Labor
and Industry, Department of Licens-
ing and Regulation, 203 E. Baltimore
Street, Baltimore, Md. 21202; and the
Technical Data Center, Room N2439R,
Third and Constitution Avenue NW.,
Washington. D.C. 20210.

4. Public participation. Under 29
CPR 1953.2(c), the Assistant Secretary
may prescribe alternative procedures
to expedite the review process or for
other good cause which may be con-
sistent with applicable laws. The As-
sistant Secretary finds that good cause
exists for not publishing the supple-
ment to the Maryland State plan as a
proposed change and making the Re-
gional Administrator's approval effec-
tive upon publication for the following
reasons:

1. The standards are Identical to the
Federal standards which were promul-
gated in accordance with Federal law
including meeting requirements for
public participation.

2. The standards-were adopted in ac-
cordance with the procedural require-
ments of State law and further partici-
pation would be unnecessary.

This decision is effpctive December
8, 1978.
(Sec. 18, Pub. L. 91-596. 84 Stat. 1608 (29
U.S.C. 667)).
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Signed at Philadelphia, Pa., this
22nd day of September, 1978.

DAvID H. HOi r,
RegionalAdministrator.

[FR Dec. 78-34299 Filed 12-7-78; 8:45 am]

[4510-28-M]
Office of the Secretary

[TA-W-3515]

ALABAMA CASUAL CO., INC., UNIONTOWN,
ALA.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3515: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
April 18, 1978 in response to a worker
petition received on April 6, 1978
which was filed on behalf of workers
and former workers producing pants
at Alabama Casual Company, Inc., Un-
lontown, Alabama. The investigation
revealed that the plant primarily pro-
duced men's and women's jeans. The
investigation also revealed that Union-
town Manufacturing Company, Inc.
was sold in September 1977. The new
company, Alabama Casual Company,
Incorporated produced women's jeans
until December 1977. From January
1978 to the present the new company
has produced women sportswear only.

The Notice of Investigation was pub-
lished in the PmazuL REGIsR= on
May 2, 1978 (43 FR 18789). No public
hearing was requested and none was
held.

The determination was based upon
information obtained principally from
officials of Uniontown Manufacturing
Company Inc., its manufacturers, Ala-
bama Casual Company, Inc.. the Na-
tional Cotton Council of America, the
U.S. Department of Commerce, the
U.S. International Trade Commission,
industry analysts and Department
files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act -
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that Increases of imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed importantly to the separations,
or threat thereof, and to the absolute de-
cline in sales or production.

U.S. imports of men's and boys,
woven cotton and manmade jeans and
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dungarees increased from 9 mfllior
units in 1975, to 14 million units h
1976 and to 23 million units in 1977
Imports increased - from 6.7 milliox
units in the first six moriths of 1977 tC
17.0 million units in the same perioc
of 1978. The ratio of imports to domes
tic production increased 5.4 percent Ii
1976 to,8.5 percent in 1977.

U.S. imports of women's, misses' anc
children's slacks and shorts, which in
cludes jeans, increased from 10,06'
thousand dozens in 1975, to 11,04(
thousand dozens in 1976 and to 11,624
thousand dozens in 1977. Imports in.
creased from 6,393 thousand dozens ir
the first six months of 1977 to 8,23
thousand dozens in the same period o1
1978. The ratio of imports to domestic
production increased from 36.8 per.
cent in 1976 to 3B.0 percent in 1977.

A survey of the manufacturer.
which contracted most of the produc-
tion of Uniontown Manufacturing
Company, Inc. in 1976 and 1977 re-
vealed that the manufacturers do not
purchase imported finished garmentc
and do not use offshore contractors tc
produce these garments.

Alabama Casual, the successor firm
to Uniontown, was organized in 1971
and began producing women's sports
wear in 1978. Sales increased in the
first eight months of 1978 compared to
the first eight-months of 1977.

CoNcLusION
After careful review, I determine

that all workers of Alabama Casual
Company, Inc., Uniontown, Alabama
are denied eligibility to apply for ad-
justment assistance under Title II,
Chapter 2 of the Tiade Act of 19'74.

Signed at Washington, D.C. this
17th, day of November 1978.

HARRY J. GILISAw,
Acting Director, Office of

Foreign Econbmic Research.
[FR Doec. 34306 Filed 12-7-78; 8:45 am]

[4510-28-M]

[TA-W-3986]
AMA FISHING CORP. BOAT CURLEW,

GLOUCESTER, MASS.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3986: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222- of the Act.

The investigation was initiatef on
July 25, 1978 in response to a worker
petition received on July 18, 1978
which was filed on behalf of workers
and former workers catching and sell-

NOTICES.

i Ing fish for AMA Fishing Corporation,
I Boat Curlewj Gloucester, Mass.

The Notice of Investigation was pub-
I lished in tle FEzRAL REGISTER on

August 1, 1978 (43 FR 33840-33841).
No public hearing was requested and
none was held.

The determination was based upon
information obtained principally from

. officials of the AMA Fishing Corpora-
tion, the -U.S. Department of Com-
merce, the U.S. International Trade
Commission, industry analysts and De-

- partment files.
In order to make a affirmative deter-

m mination and issue a,,certification of
eligibility to apply for adjustment as-

- sistant each of the group eligibility re-
* qurements of Section 222 of the Act

must be met. Without regard to
'whether any of the other criteria have
been met, the following criterion has

. not been met.
that increases of imports of articles like or
directly competitiVe with articles produced
by the firm or appropriate subdivision have
contributed Importantly to the separations,
or threat thereof, and to the absolute de-
cline in sales or production.

U.S. imports of groundfish decreased
in quantity, from 1976 to 1977 and in
the first six months of 1978 compared
to the first six months of 1977. The
ratio of imports to domestic produd-
tion decreased from 1976 to 1977 and

1 from first half of 1977 to in the first
half of 1978.

Commercial landings of groundfish
at Gloucester, Mass. increased from
1976 to 1977 and in the first six
months of 1978 compared to the first
six months of 1977.

On March 30, 1977, the Fisheries
Conservation Zone (FCZ) which limits
domestic and foreign catches within
200 miles of its boundaries was estab-
lished. Domestic landings of cod, had-
dock and yellowtail flounder were re-
stricted and no foreign fishing of these
species is permitted. Since the institu-
tion of FCZ, total imports of ground-
fish have declined.

CONCLUSION

After careful review, I determine
that all workers of the AMA Fishing
Corportion, Boat Curlew, Gloucester,
Mass. are denied eligibility to apply
for adjustment assistance under Title
II, Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C.- this'
29th day of November 1978.

HARY J. GmwAN,
'Acting Director Office of

Foreign EconomiResearch."
[FR Doc. 78-34307 Filed 12-7-78; 8:45 an]

[4510-28-M]

ETA-W-3563]

AMAX SPECIALTY METALS CORP., AKRON,
N.Y.

Negative Determination Regarding ElIgibility
To Apply fo" Worker Adjustment Assstance,

In accordance with Section 223 of
the Trade Act of 1974 the Departmellt
of Labor herein presents the results of
TA-W-3563: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section'222 of the Act.

The investigation was initiated on
May 3, 1978 in response to a worker
petition received on April 20, 1978
which was filed by the O11, Chemical
Atomic Workers International Union
on behalf of workers and former work-
ers melting and fabricating zirconium
sponge metals at the Akron, New York
plant of Amax Specialty Metals Cor-
poration, a division of Amax, Incorpo-
rated.

The Notice of Investigation was pub-
lished in the FEDERAL REGISTER on
May 16, 1978 (43 FR 21068). No public
hearing was requested and none was
held.

The determrination was based upon
information obtained principally from
officials of Amax Specialty Metals
Corporation, its customers the U.S.
Department of Commerce, the-U.S, In-
ternational Trade Commission, Indus-
try analysts and Department files,

In-order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each-of the groujP eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that increases .of Imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed importantly to the separatlons,
or threat thereof, and to the absolute de.
cline in sales or production.

Evidence developed during the
course of the investigation indicated
that the primary customer for zircon-
ium products sold by Amax Specialty-
Metals Corporation has not purchase
imported zirconium products.

Amax Specialty Metals Corporation
announced in 1975 that its Akron, New
York plant would be closed, Produc-
tion of fabricated zirconium and haf-
nium products at the plant was termi-
nated in 1976. Prior to 1976, most of
the zirconium sales and production at
the plant consisted of mill products
fabricated for. the U.S. military, for
use in nuclear xeactors.

The "Department of Defense Appro-
priations Act of 1973". and paragraph
6-302 of the "Armed Services Procure-
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ment regulations" require that domes-
tic sources be used'in the procurement
of specialty metals for the U.S. Armed
Services. Zirconium and zirconium
base alloys are included in the defini-
tion of specialty metals (Armed Serv-
ices Procurement Regulations 6-
301(c)(iv)).

After Amax Specialty Metals Corpo-
ration announced its intention to stop
producing zirconium, several commer-
cial customers increased purchases.
Production of zirconium ingot was
continued at a the Akron plant until
April, 1978. By that time, the stockpile
of crushed sponge metal and scrap,
from which ingots are made, had been
used up. Sales are expected to contin-
ue until inventories are depleted.

CONCLUSION

After careful review, I determine
that all workers of the Akron,' New
York plant of Amax Specialty Metals
Corporation are denied eligibility to
apply for adjustment assistance under
Title II, Chapter 2 of the Trade Act of
1974.

Signed at Washington, D.C. this
29th day of November 1978.

JMsS F. TAYLOR, -
Director, Office of Management,

Administration, and Planning.
[FR Doc. 78-34308 Filed 12-7-78; 8:45 am]

[4510-28-M]

ETA-W-3924 and TA-W-3944]

ANDREX INDUSTRIES CORP., ASHEVILLE, N.C.,
AND NAOMI KNITING MILL, ZEBULON, N.C.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3924 and TA-W-3944: investiga-
tion regarding certification of eligibil-
ity to apply for worker adjustment as-
sistance as prescribed in Secton 222 of
the Act.

The investigation was initiated on
July 5, 1978 in response to a worker
petition received on July 5, 1978 which
was filed on 'behalf of workers and
former workers engaged in employ-
ment related to the production of knit-
ted fabric at the Zebulon, North Caro-
lina Naomi Knitting Mill of Duplan
Fabrics, Incorporated and at the Ashe-
ville, North Carolina finishing plant of
Andrex Industries Corporation. The
Duplan Corporation is the parent firm
of Duplan Fabrics, Incorporated and
Andrex Industries Corporation. ,

The Notice bf Investigation was pub-
lished -in the FEDERAL REGISTER on
July 18, 1978 (43 FR 30928-30929). No
public hearing was requested and none
was held.

NOTICES

The information upon which the de-
termination was 'iade was obtained
principally from officials of Naomi
Knitting Mill, Andrex Industries Cor-
poration, Its customers, Duplan Fab-
rics, Incorporated, the Duplan Corpo-
ration, the U.S. Department of Com-
merce, the U.S. International Trade
Commission, industry analysts and De-
partment files.

In order to make an affirmative de-
termination and Issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
That Increases of Imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed Importantly to the separations,
or threat thereof, and to the absolute de-
cline in sales or production.

The Naomi Knitting Mill and Ashe-
ville finishing plant of Andrex Indus-
tries are part of Duplan Corporation's
integrated production of knitted
fabric. The Duplan Group has market-
ed fabrics produced by these facilities
through Andrex Industries. Customers
purchased fabrics as either Duplan
Prints, Duplan Knits or as fabrics
from Andrex.

A Department of Labor survey re-
vealed that the majority of customers
purchased finished fabrics exclusively
from domestic sources. Customers who
purchased finished fabrics from for-
eign sources from 1976 through June,
1978, constituted an Insignificant pro-
portion of the sales of Duplan Prints,
Duplan Knits and Andrex Industries'
fabrics.

CONCLUSION

After careful review, I deterilne
that all workers at the Asheville,
North Carolina finishing plant of
Andrex Industries Corporation and
the Zebulon, North Carolina Naomi
Knitting Mill are denied eligibility to
apply for trade adjustment assistance
under Title II, Chapter 2 of the Trade
Act of 1974.

Signed at Washington, D.C. this
29th day of November 1978.

JAESs F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
EFR Doe. 78-34309 Filed 12-7-78: 8:45 am]

[4510-28-M]

[TA-W-4289]

ASARCO, INC., HAYDEN, ARIL

Termination of Investigation

Pursuant to Section 221 of the
Trade Act of 1974, an Investigation
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was initiated on October 25, 1978 in re-
sponse to a worker petition received
on October 19, 1978 which was filed by
the United Steelworkers of America
on behalf of workers and former work-
ers engaged in the smeltering oft
copper concentrate at the Hayden, Ar-
izona plant of Asarco, Incorporated.

The Notice of Investigation was pub-
lished in the FP!axAL Rxicirs= on No-
vember 3, 1978 (43 FR 51475). No
public hearing was requested and none
was held.

The petitioner requested withdrawal
of the petition in a letter. On the basis
of the withdrawal, continuing the in-
vestigation would serve no purpose.
Consequently, the investigation has
been terminated.

Signed at Washington, D.C. this
29th day of November, 1978.

MARv M. Fooxs,
Director Office of

TradeAdjustmentAssistance.
(FR Doe. 78-34310 Filed 12-7-78; 8:45 am]

[4510-28-M]

ETA-W-41573

BOAT "GERTRUDE "0," NEW BEDFORD, MASS.

Negative Determination Regarding Eligibilrty
To Apply for Worker Adustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-4157: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
September 14, 1978 in response to a
worker petition received on September
13, 1978 which was filed on behalf of
fishermen and former fishermen
catching fish for the boat Gertrude
'D', New Bedford, Massachusetts.

The Notice of Investigation was pub-
lished in the FIDERAL REGISEn on Sep-
tember 26, 1978 (43 FR 43587-88). No
public hearing was requested and none
was held.

The Information upon which the de-
termination was made was obtained
principally from officials of the Ger-
trude 'D', the U.S. Department of
Commerce, the US. International
Trade Commission, industry analysts,
and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met. the following criterion has
not been met:
that increases of imports of articles like or
directly competitve with articles produced
-by the firm or subdivision have contributed
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importantly to the total or partial sepan
tion, or threat thereof, and to the absolut
decline In. sales or production.

Evidence developed during th
course of the investigation indicated

_downward trend of imports of grounc
fish from 1977 through the first ha]
of 1978.

U.S. imports of groundfish, frest
frozen or otherwise *processed df
creased both absolutely and relative t
domestic production in 1977 compare,
with 1976 and in the first six-month

2 of 1978 compared with the first si
months of 1977. Fresh groundfish er
tering in Northeastern districts fror
foreign sources also decreased over th
same period. _,

On March 30, 1977, the Fisherie
Conservation Zone (FCZ) which limit
domestic and foreign catches withh
200 miles of its boundaries was estat
lished. Domestic landings of cod, had
dock and yellowtail flounder were re
stricted and no foreign fishing of thes,
species is permitted. Since the institu
tion of FCZ, total imports of ground
fish have declined.

CONCLUSION -

After careful review, I determin
that- all, fishermen of the boat Ger
trude 'D', New Bedford, Massachusett
are denied eligibility to apply for ad
justment assistance under Title I]
Chapter 2 of the Trade-Act of 1974.

Signed at Washington, D.C. this 4t1
day of December 1978.

JAMs F. TAYLOR
Director, Office of Mlanagement

Administration, and Planning.
[FR Doe. 34311 Filed 12-7-78; 8:45 am]

[4510-28-M]

ETA-W-37841

BOGUE ELECTRIC MANUFACTURING CO.,
PATERSON, N.J.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance-

In accordance with Section 223 o:
the Trade Act of 1974 the Departmen
of Labor herein presents the results o:
TA-W-3784: investigation regardinl
certification of eligibility to apply foi
worker adjustment assistance as pre
scribed in Secton 222 of the Act.

The investigation was initiated oz
May 31, 1978 in response to a workei
petition received on May 23, 1971
which was filed on behalf of worker.
and former workers producing electri
cal generators and golf cars at Bogu
Electric Manufacturing Company, Pa
terson, New Jersey.

The Notice of Investigation -was pub
lished in the FanEPAL REGISTER O0
June 20, 1978 (43 FR 26497-26498). N(
public hearing was requested and non(
was held.

V The determination was based upon
te information obtained principally from

officials of Bogue Electric Manufac-
e turing Company, its customers, the
a U.S. Department of Commerce, the
. U.S. International Trade Commission,

I industry analysts and Department
files.,

In order to make an affirmative de-
termination and issue a certification of

o eligibility to apply for adjustment as-
d sistance each of the group eligibility
s requirements of Section 222 of the Act
X must be met. Without regard to
L- whether any of the other criteria have
a been met, the following criterion has
e not been met:

that increases of imports of articles like or
S directly competitive with articles produced
s by the firm or appropriate subdivision have
n contributed importantly to the separations,

or threat thereof, and to the absolute de-
cline in sales or production.

- Imports of golf cars increased in
e 1977 compared to 1976.

Bogue Electric Manufacturing Coin-
- pany's Golf Car Divison was estab-

lished in mid-1976 and produced golf
cars until late 1977. None of the cus-
tomers of golf .cars produced by Bogue
Electric Manufacturing Company who'

- were surveyed purchased imported
5 electric golf cars.

CONCLUSION

After careful review, I determine
that all workers of Bogue Electric
Manufacturing Company, Paterson,
New Jersey are denied eligibility to
apply for adjustment assistance under
Title II, Chapter 2 of the Trade Act of
1974.

Signed at Washington, D.C. this
29th day of November 1978.

J Arra F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
[FR Doc. 78-34312 Filed 12-7-78; 8:45 am]

[4510-28-M]

ETA-W-4259]f
t B-W FOOTWEAR CO., INC. HAVERHILL, MASS.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistancer

- In accordance with Section, 223 of
the Trade Act of 1974 the Department

1 of Labor herein presents the results of
r TA-W-4259: investigation regarding
8 certification of -eligibility to apply for
j worker adjustment assistance as pre-
- scribed in Section 222 of the Act.

The investigation was initiated on
- October 16, 1978 in response to a

worker petition received on October
- 11, 1978 which was filed on behalf of
L workers and former workers stitching
o. men's shoes at the Haverhill, Massa-

chusetts plant of B-W Footwear Co.,
Inc.

The Notice of Investigation was pub-
lishedin the FEDERAL REGISTER on Oc-
tober 27, 1978 (43 FR 50269-70). No
public hearing was requested and none
was held.

The determination was based upon
information obtained principally from
officials of B-W Footwear Co., Inc.,
the U.S. Department of Commerce,
the U.S. International Trade Commis-
sion, industry analysts, and Depart-
ment files.

In order to make an affirmative de-
termination and Issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that increases of imports of articles like or
directly competitive with articleg produced
by the firm or appropriate subdivision have
contributed importantly to the separations,
or threat thereof, and to the absolute do.
cline in sales or production.

Imports of men's dress and casual
footwear, except athletic, increased
from 62.9 million pairs in 1976 to 63.2
million pairs in 1977 and decreased
from 34.0 million pairs in the first six
months of 1977 to 32.5 million pairs in
the first six months of 1978. The rates
of imports to domestic production and
consumption increased from 1976 to
1977 and decreased in the first six
months of 1978 compared to the first
six months of 1977.

The Haverhill, Massachusetts plant
was a' stitching 'plant that stitched
shoe uppers which were then finished
at the company's plant in Webster,
Massachusetts.

The Haverhill plant was closed in
October 1978. The company opened a
new plant in Maine to which produc-
tion previously perforihed at Haverhill
was transferred. In Its first full month
of operation, employment and produc-
tion levels at the new plant were
higher than any comparable period
during the past 3 years at the Haver-
hill plant.

CONCLUSION

After careful review, I determine
that all workers of the Haverhill, Mas
sachusetts plant of B-W Footwear Co.,
Inc. are denied eligibility to apply for
adjustment assistance under Title II,
Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this 4th
day of December 1978.

SJAMEs F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
[FR Doc. 34313 Filed 12-7-78: 8:45 am]
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[4510-28-M]

ETA-W-3870]

CAMP BIRD COLORADO, INC., OURAY, COLO.

Certification Regarding Eligibility To Apply for
' Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of' 1974 the Department
of Labor herein presents the resblits of
TA-W-3870: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
June 20, 1978 in response to a worker
petition received on June 16, 1978
which was filed on behalf of workers
and former workers producing zinc ore
concentrates at Camp Bird Colorado,
Incorporated, Ouray, Colorado. The
investigation revealed that lead, zinc,
copper and silver ore concentrates are
mined and produced. Silver is a by-
product only.
• The Notice of Investigation was pub-
lished in the FEDERAL REGISTER on
June 30, 1978 (43 FR 28580). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of Camp
Bird Colorado, Incorporated, the U.S.
Department of Commerce, the U.S. In-
ternational Trade Commission, the
U.S. Department of Interior, industry
analysts and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the grqup eligibility
requirements of Section 222 of the Act
must be met. The Department's inves-
tigation revealed that all of the re-
quirements have been met.

U.S. imports of refined and recov-
ered lead increased from 147 thousand
short tons, in 1976 to 264 thousand
short tons in 1977 and from 47 thou-
sand short tons in the first quarter of
1977 to 66 thousand sbort-tons in the
first quarter of 1978. The ratio of im-
ports to domestic production increased
frofi 10.7 percent in 1976 to 19.7 per-
cent in 1977 and from 14.1 percent in
the first quarter of 1977 to 19.5 per-
cent in the first quarter of 1978.

U.S. imports of slab zinc decreased
from 714,489 short tons in 1976 to
555,147 short tons in 1977. Imports of
slab zinc increased from 121,120 short
tons in the first quarter of 1977 to 155,
998 short tons in the first quarter of
1978. The ratio of imports to domestic
production increased from 127.04 per-
cent in 1976 to 127.90 percent in 1977
and from 94.01 percent in the first
quarter of 1977 to 152.08 percent in
the first quarter of 1978.

U.S. imports of refined copper in-
creased from 384 thousand short tons
in 1976 to 391 thousand short tons in

1977 and from 66 thousand short tons
in the first quarter of 1977 to 150
thousand short tons in the first quar-
ter of 1978. The ratio of imports to do-
mestic production Increased from 21.0
percent in 1976 to 22.2 percent in 1977
and from 13.1 percent In the first
quarter of 1977 to 34.1 percent inthe
first quarter of 1978.

Imports of lead are affected by the
differential between the price estab-
lished by the London Metal Exchange
(LME) and the domestic producers'
prices. In August 1977 there was a six
cent difference between the LME lead
price and the domestic producers
price. This difference may have
prompted some U.S. customers to pur-
chase lead abroad. In late 1977 this
difference declined to less than two
cents per pound. However by the end
of March 1978, lead prices on the IME
were nearly seven cents per pound.
lower than those charged by U.S. pro-
ducers.

Imports of zinc are affected by the
difference between the U.S. producers'
price and price of zinc on the London
Metals Exchange. A price differential
of five cents per pound is approxi-
mately equal to the cost of transport-
ing foreign zinc to the United States.
This differential was exceeded in the
last four months of 1976 and In every-
month of 1977 except March.

Imports of copper are affected by
the differential between the domestic
producers' price for copper and the
price established by the I (London
Metal Exchange). When the lA
price drops more than the estimated
transportation cost of 5-8 cents per
pound below the domestic producers'
price, the demand for Imported copper
increases. A differential of 5 cents per
pound was exceeded during the peri-
ods September through December
1976 and April through August 1977. A
differential of eight cents per pound
was exceeded in October 1976 and
from April through August 1977.

The prices that Camp Bird receives
are tied to the domestic producers'
prices of zinc, lead and'copper. The
prices Camp Bird receives for Its ore
concentrates have fallen to such a low
level-that the mine cannot be operated
profitably. The mine ceased produc-
tion at the end of August 1977.

CONCLUSION

After careful review of the facts ob-
tained in the investigation. I conclude
that increased imports of articles like
or directly cometitive with zinc, lead
and copper concentrate produced at
Camp Bird Colorado, Incorporated,
Ouray, Colorado contributed impor-
tantly to the decline in sales and to
the separation of workers at that
plant. In accordance with the provi-
sions of the Act, I make the following
certification:

All workers of Camp Bird Colorado, Incor-
porated, Ouray, Colorado who became total-
ly or partially separated from employment
on or ater June 13, 19"77 are eligible to
apply for adjustment assistance under Title
11, Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this
29th day of November 1978.

HARRY J. GILMEAN,
Acting Director, Office of

Foreign Economic Research.
FR Doc. 78-34314 Filed 12-7-78; 8:45 am]

[4510-28-M]

LTA-W-2681]

CARNIVALE BAG CO., INC., BROOKLYN, N.Y.

Revised Certification of Eligiblity To Apply for
Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974, the Depart-
ment of Labor Issued a certification of
eligibility to apply for adjustment as-
sistance on February 28. 1978, applica-
ble to all workers at Carnivale Bag
Company Inc., New York, New York
who become totally or partially sepa-
rated from employment on or after
April 1, 1977. The Notice of Certifica-
tion was published in the FnERAL
REGISTER on March 10, 1978 (43 FR
9875).

At the request of a company official
a further investigation was made by
the Director of the Office of Trade
.Adjustment Assistance. A review of
the case revealed that at least one
layoff occurred shortly before the
impact date originally set in the De-
partment's certification. This layoff
was not covered by the original impact
date.

The intent of the certification is to
cover all workers at the Carnivale Bag
Company, Inc., who were adversely af-
fected by the decline in the production
of handbags related to import compe-
tition. The certification, therefore, is
revised, providing a new impact date
of March 1. 1977.

The revised certification applicable
to TA-W-2681 is hereby issued as fol-
lows:

All workers at Carnilvale Bag Company,
Inc., Brooklyn. New York who became total-
ly or partially separated from employment
on or after March 1, 19"77 are eligible to
apply for adjustment assistance under Title
I. Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this 1st
day of December 1978.

HARRY 3. Gimru-,
Acting Director, Office of

Foreign Economic Research.
[FR Doc. 78-34315 Filed 12-7-78; 8:45 am]
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[4510-28-M]

[TA-W-3635]

DAVID SPORTSWEAR, INC., PASSAIC, N.J.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3635: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
May 8, 1978 in response to a worker
petition received on April 28, 1978
which was filed by the International
Ladies' Garment Workers' Union on
behalf of workers and former workers
producing ladies' sportswear at David
Sportswear,'- Incorpoiated, Passaic,
New Jersey. During the course of the
investigation, it was revealed that
workers at David Sportswear produced
women's blazers.

The Notice of Investigation was pub-
lished in the FEDERAL REGIS= on
May 28, 1978 (43 FR 22793). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials' of David
Sportswear, Incorporated, its custom-
ers (manufacturers), the U.S. Depart-
ment of Commerce, the U.S. Interna-
tional Trade Commission, the National
Cotton Council of America, industry
analysts, and Department files.

In order to make an affirmative de-
termination and issue a certifidation of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have-
been met, the following criterion has
not been met:

that increases of imports of articles like or
directly competitive with articles produced
by the firm or subdivision have contributed
Importantly to the total or partial separa-
tion, or threat thereof, and to the absolute
decline in sales or production.

The Department conducted a survey
of the principal manufacturers for
which David Sportswear worked in
1976 and 1977. Manufacturers that ac-
counted for 100 percent of sales in
1976 did not reduce purchases from
David Sportswear and increase pur-
chases of imported women's blazers or
use. foreign contractors in 1977 com-
pared to 1976. These same manufac-
turers had increased sales in 1977 com-
pared to 1976.

CONCLUSION

After careful review, I determine
that all workers 6f the Passaic, New
Jersey-plant of David Sportswear are

denied eligibility to apply for adjust-
ment assistance under Title II, Chap-
ter" 2 of the Trade Act of 1974.

Signed at Washington, D.C. this
30th day of November 1978. "

HARRY J. GILMAN,
Acting Director, Office of

Foreign Economic Research.
[FR Doc. 78-34316 Filed 12-7-78; 8:45 am]

[4510-28-M]

[TA-W-3941 and TA-W-3946]

DUPLAN YARN, DILLON, S.C., AND DWK
FABRICS, INC.; DILLON, S.C.

Negative Determinations Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of tabor herein presents the results of
TA-W-3941 and TA-W-3946: investiga-
tion regarding certification of eligibil-
ity to apply for worker adjustment as-
sistance as prescribed in Section 222 of
the Act.

The investigation was initiated on
July 5, 1978 in response to a'worker
petition received on July 5, 1978 which
was filed on behalf of workers and
former workers producing texturized
yarn at Dupran Yarn, Dillon, South
Carolina, and on behalf of workers
and former workers producing knitted
fabrics at DWK Fabrics, Incorporated,
Dillon, South Carolina. The Duplan
Corporation is the parent firm for
DWK Fabrics and Duplan Yarn.

The Notice of Investigation was pub-
lished in the FEDERAL REGISTER on
July 18, 1978_(43 FR 30928-29). No
public hearing was requested and none
was held.

The information upon which the de-
termination was made was obtained
principally from officials -of Duplan
Yarn, DWK Fabrics, Incorporated, its
customers, the U.S. Department of
Commerce, the U.S. International
Trade. Commission, industry analysts,
and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
mustfbe met.

With respect to. workers producing
texturized yarn at Duplan Yarn, with-
out regard to whether' any of the
other criteria have been met, the fol-
lowing criterion has not been met:
that a significant number or proportion of
the workers in the worker's firm, or an ap-
propriate subdivision thereof, have become
totally or partially separated or are threat-
ened to become totally or partially separat-
ed.

The Department's investigation re-
vealed that the average number of
production workers at Duplan Yarn

has not decreased since the first quar-
ter of 1977. Employment In the fourth
quarter of 1977 and the first two quar-
ters of 1978 increased compared to em-
ployment in like quarters of the previ-
ous year.

The average weekly hours worked
per employee did not change signifi-
cantly during this period. There Is no
immediate threat of separation of
workers at this plant.

With respect to workers producing
finished fabrics at DWK Fabrics, In-,
corporated, without regard to whether
any of the other criteria have been
met, the following criterion his not
been met:
that increases of Imports of articles like or
directly competltve with articles produced
by the firm or appropriate subdivision have
contributed importantly to the separations,
or threat thereof, and to the absolute de-
cline In sales or production.

A Department of Labor survey re-
vealed that customers of DWK Fabrics
generally purchased finished fabrics'
from domestic sources. Only In the
first half of 1978 did a single minor
customer purchase imported finished
fabric. The import purchases of this
customer represented a negligible pro-
portion of Its total purchases. In addi-
tion, the purchases of this customer
constituted an insignificant proportion
of DWK's total sales.

CONCLUSION

After careful review, I determine
that all workers at Duplan Yarn,
Dillon, South Carolina and at DWK

'Fabrics, Incorporated, Dillon, South
Carolina are denied eligibility to apply
for adjustment assistance under Title
II, Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this
29th day of November 1978.

JArES F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
[FR Doe. 78-34317 Filed 12-7-78; 8:45 am]

[4510-28-M]

[TA-W-3940]

DUPLAN CORP., NEW YORK, NY.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3940: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Secton 222 of the Act.

The investigation was initiated on
July 5, 1978 In response to a worker
petition received on July 5, 1978,
which was filed on behalf of workers
and former workers engaged In eh.
ployment related to the production Of
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knitted fabrics at the New York, New
York- office of the Duplan Corpora-
tion. -

The Notice of Investigation was pub-
lished in the FEDERAL REGISTER on
July 18, 1978 (43 FR 30928-29). No
public hearing was requested and none
was held.

The information upon which the de-
termination was made was obtained
principally from officials of Andrex
Industries Corporation, Duplan Fab-
-rics, Incorporated, the Duplan Corpo-
ration, their customers, the U.S. De-
partment of Commerce, the U.S. Inter-
national Trade Commission, industry
analysts and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have"
been met, the following criterion has
not been met:-

that increases of imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed importantly to the separations,
or threat thereof, and to the absolute de-
cline in sales or production.

A Department of Labor survey re-
vealed that the customers of the
Duplan Corporation generally pur-
chased finished fabrics exclusively
from domestic sources.

Of the customers who purchased im-
ports from 1976 through June 1978,
only four increased purchases of im-
ported finished fabrics and decreased
purchases from the Duplan Corpora-
tion.

The import purchases of these cus-
tomers represented a negligible pro-
portion of their total purchased.

In addition, the purchases of these
customers constituted an insignificant
proportion of Duplan Corporation's
finished fabrics sales.

CONCLUSION

After careful review, I determine
that all workers at the New York, New
York office of the Duplan Corpora-
tion, including workers of the subsid-
iaries of Duplan Fabrics Incorporated
and Andrex Industries Corporation,
are denied eligibility to apply for trade
adjustment assistance under Title II,
Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this
29th day of November 1978.

JAmes F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
[FR Doc. 78-34318 Filed 12-7-78; 8:45 am]

[4510-28-M]

[TA-W-39081

E. 1. DU PONT DE NEMOURS & CO., INC.,
CARNEY'S POINT, N.J.

Determination Regarding Eligibility To Apply
for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3908: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
June 26, 1978 in response to a worker
petition received on June 26, 1978
which was filed by the United Chemi-
cal Workers-on behalf of workers and
former workers producing nitrocellu-
lose and smokeless powder at the Car-
ney's Point, New Jersey plant of E. I.
du Pont de Nemours and Company,
Incorporated.

The Notice of Investigation was pub-
lished in the FDmAL REGiscTE on
July 7, 1978 (43 FR 29364). No public
hearing was requested and none was
held.

The determination was based upon
information obtained principally from
officials of E. L du Pont de Nemours
and Company, Incorporated, the U.S
Department of Commerce, the US. In-
ternational Trade Commission, indus-
try analysts, and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of Section 222 of the
Trade Act of 1974 must be met. With
respect to workers producing smoke-
less powder at the Carney's Point
plant, without regard to whether any
of the other criteria have been met,
the following criterion has not been
met:
that increases of imports of articles like or
directly competitive with articles produced
by the workers' firm or an appropriate sub-
division thereof contributed Importantly to
the total or partial separation, or threat
thereof, and to the decline In sales or pro-
duction.

U.S. imports of smokeless powder, in
quantity, declined both absolutely and
relative to domestic production from
1976 to 1977, and increased both abso-
lutely and relative to domestic produc-
tion from the first half of 1977 to the
first half of 1978. Despite this recent
increase In Imports, the ratio of U.S.
imports of smokeless powder to domes-
tic production was below one percent
from 1976 through the first six
months of 1978.

Prior to April, 1978, Du Pont had
transferred part of the smokeless
powder production process from its
Carney's Point plant to-Its plant In
Martinsburg, West Virginia. An explo-

sion in April, 1978 at Ihe Carney's
Point plant destroyed much of the
equipment used in the production of
smokeless powder. As a result, produc-
tion of smokeless powder at Carney's
Point was terminated and production
workers were laid off. At that time,
the company determined that it would
be more economical to import smoke-
less powder than to purchase new
equipment and build a new facility. Du
Pont did not begin importing smoke-
less powder until June, 1978.

With respect to workers producing
nitrocellulose at the Carneys Point
plant, all of the group eligibility re-
quirements of Section 222 of the Act
have been met.

U.S. imports of nitrocellulose de-
creased from 66.1 thousand pounds in
1976 to 66.0 thousand pounds in 1977.
Imports increased from 23.7 thousand
pounds in the first half of 1977 to
9,038.1 thousand pounds in the first
half of 1978. Th6 ratio of imports to
domestic production decreased from
.09 percent in 1976 to .08 percent in
1977. The ratio of imports to domestic-
production increased from .06 percent
In the first half of 1977 to 30.16 per-
cent In the first half of 1978.

In July, 1977, Du Pont announced its
intention to phase out domestic pro-
duction of nitrocellulose. Such produc-
tion would ultimately be replaced by
company Imports. Cutbacks in employ-
ment and production of nitrocellulose
at the Carney's Point plant began at
the time of the announcement. Du
Pont began importing nitrocellulose in
December, 1977. Imports of nitrocellu-
lose increased as a percentage of pro-
duction at Carney's Point from the
first quarter of 1978 to the second
quarter of 1978. In quantity, company
imports of nitrocellulose were 10.0 per-
cent higher in June, 1978 than in De-
cember, 1977. Du Pont'no longer pro-
duces nitrocellulose at Carney's Point
or at any other domestic facility.

CONCLUSION

After careful review of the facts ob-
tained in the investigation, I conclude
that increases of imports of articles
like or directly competitive with the
-nitrocellulose produced at the Car-
ney's Point, New Jersey plant of R_ L
du Pont de Nemours and Company,
Incorporated contributed importantly
to the decline n sales and production
and to the total or partial separation
of workers engaged in employment re-
lated to the production of that prod-
uct at the plant. In accordance with
the provisions of the Act, I make the
following certification:

All workers engaged In employment relat-
ed to the production of nitrocellulose at the
Carney's Point. New Jersey plant of EL. L du
Pont de Nemours and Company, Incorporat-
ed who became totally or partially separat-
ed from employment on or after July 1.
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1977 are eligible. to apply for adjustment as-
sistance under Title II, Chapter a of the
Trade Act of 1974.

I further determine that workers en-
gaged in employment related to the
production of smokeless powder at the
Carney's Point, New Jersey plant of E.
I. Du Pont de Nemours and Company,
Incorporated are denied eligibility to
apply for adjustment assistance under
Title II, Chapter 2 of the Trade Act of
1974.

Signed at Washington, D.C. this
30th day of November 1978.

JAaxms F. TAYLOR,
Director, Office of Managemen,

Administration, and Planning.
CFR Doc. 78-34319 Filed 12-7-78; 8:45 am]

[4510-28-M]

[TA-W-3772]

FAIRFIELD-NOBLE CORP., FARMINGDALE, N.Y.,
NEW YORK, N.Y., LONG ISLAND CITY, N.Y.

Certification Regarding Eligibility To Apply for
Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the rdsults of
TA-W-3772: investigation regarding
certification of eligibility to apply for
worker, adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
May 25, 1978 in response to a worker
petition received on May 23, 1978
which was filed on behalf of workers
and former workers who comprised
the executive, accounting and data
processing personnel of the Fairfield-
Noble Corporation, New York, New
York. The investigatiqn was expanded
to include workers of Fairfield-Noble
Corporatixn at Farmingdale, New
York and Long Island City, New York.

The Notice of Investigation was pub-
lished in the FEDnERAL REGISTER on
June 9, 1978 (43 FPR 25197-25198). No
public hearing was requested and none
was held.

The determination was based upon
information obtained principally from
officials of Fairfield-Noble Corpora-
tion, its customers, the U.S. Depart-
ment of Commerce, the U.S. Interna-
tional Trade Commission, industry an-
alysts and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the gr6up eligibility
requirements of Section 222 of the Act
must.be met. It is concluded that all of
the requirements have been met.

U.S. imports of women's, misses' and,
children's suits (including pant, suits
and jumpsuits) decreased absolutely
and relative to domestic production in
1977 and increased in the first six

NOTICES

months of 1978 compared with the
first six months of 1977.

Inports- of women's, misses' and
children's coats and jackets increased
absolutely and relative to domestic
production in 1977 but decreased in
the first six months of 1978 compared
with the same period of 1977.

Imports. of women's, misses' and
children's sweaters decreased absolute-
ly and relative to domestic production
in 1977 and decreased in the first six
months of 1978 compared with the
first six months of 1977.

Imports of women's, misses' and
children's blouses and shirts increased
from 1976 to 1977. However the ratio
of imports to domestic production de-
creased from 1976 to 1977. Imports in-
creased in the first six months of 1978
'compared with the first six months of
1978.
- Imports -of women's, misses' and

children's skirts decreased absolutely
and relative to domestic production in
1977 and in the first six months of
1978 compared 'with the same -period
of 1977.

Imports of women's, misses' and
children's slacks and shorts increased
absolutely and relative to domestic
production in 1977 and increased in
the first six months of 1978 compared
with the first six months of 1977.

Some customers who were surveyed
by the U.S. Department of Labor and
U.S. Department of Commerce indicat-
ed that they had decreased purchases
from Fairfield-Noble and increased
purchases of imported women's appar-
el from 1975 through the first quarter
of 1978. These-findings are consistent
with those of the U.S. Department of
Commerce, which certified Fairfield-
Noble as eligible to apply for .firm ad-
justment assistance on June 29, 1978.

ConcLusioN
After careful review of the facts ob-

tained in the investigation, I conclude
that increases of imports of articles
like or directly competitive with- the
women's tops, sweaters, jackets, pants,
shirts, blouses, skirts and suits pro-
duced by Fairfield-Noble Corporation
contributed importantly to the decline
in sales or production and to the total
or partial separation of workers of the
Fahiingdale, New York, New York
and Long Island City, New York of-
fices of that firm. In accordance with
the provisions of the Act, I make the
following certification:

All workers of the Farmingdale, New
York, New York, New York, and Long
Island City, New York offices of Fairfield-
Noble Corporation engaged in employment
related to the production of women's tops,
sweaters, jackets, pants, shirts, blouses,.
skirts and suits who-became totally or par-
tially separated from employment on or
after May 23, 1977 are eligible to apply for
adjustment assistance under Title H, Chap-
ter 2 of the Trade Actof 1974.,

Signed at Washington, D.C, this
30th day of November 1978.

JAMES 1. TAYLOR,
Director, Office of Managcmeent,

Administration, and Planning.
[FR Doc. 78-34320 Filed 12-7-78, 8:45 am]

[4510-28-M]

[TA-W-3991]

FERAG, INC., BRISTOL, PA.

Certification Regarding Eligibility To Apply for
Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3991: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act,IThe investigation was initiated on
July 25, 1978 in response to a worker
petition received on July 18, 1978
which was filed on behalf of workers
and former workers producing mail-
room machinery and conveyors at
Ferag, Incorporated, Bristol, Pennsyl-
vania.
-The Notice of Investigation was pub-

lished in the FEDERAL* REGISTER on
August 4, 1978 (43 FR 33840). No
public hearing was requested and none
was held.

The determination was based upon
Information obtained principally from
officials of Ferag, Incorporated the
U.S. Department of Commerce, the
U.S. International Trade Commission,
industry analysts, and Department
files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. It Is concluded that all of
the requirements have been met.

U.S. Imports of newpaper maliroom
machinery increased from 1,612 thou-
sand dollars in 1976 to 1,950 thousand
dollars in 1977. Imports increased
from 856 thousand dollars in the first
half of 1977 to 1,971 thousand dollars
in the first half of 1978. The ratio of
imports to domestic production de-
creased from 11.0 percent In 1976 to
10.6 percent In 1977. The ratio In.
creased from 10.8 percent In the first
half of 1977 to 11.1 percent in the first
half of 1978.

•Ferag, Incorporated, Bristol, Penn-
sylvania imports and markets mail-
room machinery produced in Switzer-
land by its parent company In addition
to marketing the mailroom machinery
produced at Its Bristol, PA plant. The
company imports of mallroom machin-
ery increased in the fiscal year ending
March 31, 1978 .compared with the
previous fiscal year and increased In
the period from April through, July
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1978 compared with the same period
of 1977. Company plans, which were
implemented in July, 1978, call for the
replacement of the majoity of produc-
tion at the Bristol plant with imports
of a more advanced type of mailroom
machinery produced in Switzerland by
the parent company.

CONCLUSION

After careful review of the facts ob-
tained in the investigation, I conclude
that increases of imports of articles
like or directly competitive with news-
paper mailroom machinery produced
at Ferag, Incorporated; Bristol, Penn-
sylvania contributed importantly, to
the decline in sales or production and
to the total or partial separation of
workers of that firm. In accordance
with the provisions of the Act, I make
the following certification:

All workers of Ferag, Incorporated, Bris-
tol, Pennsylvania' who became totally or
parially separated from employment on or
after July 1, 1978 are eligible to apply for
adjustment assistance under Title II. Chap-
ter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this
30th day of November 1978.

JAMES F. TAYLOR
Director, Office of Management,

Administration, and Planning.
[F Doc. 78-34321 Filed 12-7-78; 8:45 am]

[4510-28-M]

[TA-W-3992]

FIRESTONE TIRE & RUBBER CO., AKRON II
. PLANT, AKRON, OHIO

Certification Regarding Eligibility To Apply for
Worker Adjustment Assistance

In accordance with Section 223 -of
the Trade Act of 1974 the Department
of Labor herein presents the resultW of
TA-W-3992: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
July 25, 1978 in response to a worker
petition received on July 18, 1978
which was filed by the United Rubber,
Cork, Linoleum and Plastic Workers of
America on behalf of workers former-
ly producing passenger car tires at the.
Akron II plant of the Firestone Tire
and Rubber Company in Akron, Ohio.

The Notice of Investigation was pub-
lished in the FEDERAL REGISTER on
August 1, 1978 (43 FR 33840). No
public hearing was requested and none
was held.

The determination was based upon
information obtained principally from
officials of the Firestone Tire and
Rubber Company, its customers, the
U.S. Department of Commerce, the
U.S. International Trade Commission,

industry analysts and Department
files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met It is concluded that all of
the requirements have been met.

U.S. imports of passenger car tires
increased in 1975 and 1977, decreasing
slightly during the January-August
period of 1978 compared with the
same period of 1977.

A Department survey of customers
of Firestone Tire and Rubber Compa-
ny revealed that, while most of the
customers increased purchases of pas-
senger car tires from Firestone from
1976 to 1977, the ratio of import pur-
chases to total domestic purchases by
these customers increased from 1976
to 1977. A number of customers in-
creased purchases of imported tires
and reduced purchases from Firestone
in the first half of 1978 compared to
the first half of 1977.

The closure of the Akron II plant,
which primarily produced bias tires,
was hastened by the shift in consumer
preference to radial tires which are
imported in greater quantities than
bias tires.

CONCLUSION

After careful review of the facts ob-
tained in the Investigation, I conclude
that increases of imports of articles
like or directly competitive with pas-
senger car tires produced by the
Akron II plant of the Firestone Tire
and Rubber Company contributed im-
portantly to the decline In sales and
production and to the total or partial
separation of workers of that firm. In
accordance with the provisions of the
Act, I make the following certification:

All workers at the Akron IH plant of the
Firestone Tire and Rubber -Company In
Akron. Ohio who became totally or partially
separated from employment on or after
July 17, 1977 are eligible to apply for adjust-
ment assistance under Title II, Chapter 2 of
the Trade Act of 1974.

Signed at Washington, D.C. this
29th day of November 1978.

JAmES F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
FM Doc. 78-34322 Filed 12-7-78; 8:45 am]

[4510-28-M]

'ETA-W-41381

FRONTIER SPAR CORP., SALEM, KY.
Certification Regarding Eligibility To Apply for

Worker Adiustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of

TA-W-4138: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
September 6, 1978 in response to a
worker petition received on September
5, 1978 which was filed by the Interna-
tional Association of Machinists and
Aerospace Workers on behalf of work-
ers and former workers producing ma-
terials which are mined, purified and
dried at Frontier Spar Corporation of
Salem, Kentucky. The investigation
revealed that the product is acid-grade
fluorspar (acid-spar).

The Notice of Investigation was pub-
lished in the FEDERAL REISTER on Sep-
tember 29, 1978 (43 FR 44935). No
public hearing was requested and none
was held.

The determination was based upon -
information obtained principally from
officials of Frontier Spar Corporation,
its customers, the US. Department of
Commerce, the U.S. International
Trade Commission, industry analysts
and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. It Is concluded that all of
the requirements have been met.

The Department's investigation re-
vealed that US. imports of acid-spar
increased from 591 thousand short
tons in 1976 to 594 thousand short
tons in 1977. Imports deceased from
332 thousand short tons during the
first two quarters of 1977 to 314 thou-
sand short tons during the same
period in 1978. The ratio of imports to
domestic production increased from
509.5 percent in 1976 to 588.1 percent
in 1977 and increased from 562.7 per-
cent during the first two quarters of
1977 to 640.8 percent during the same
period in 1978.

Frontier Spar Corporation's sole cus-
tomer increased purchases of imported
acid-spar and decreased purchases
from Frontier Spar Corporation
during January-August, 1978 com-
pared with January-August, 1977.

CoNCLusION

After careful review of the facts ob-
tained in the investigation, I conclude
that increases of imports of articles
like or directly competitive with fluor-
spar produced at Frontier Spar Corpo-
ration of Salem, Kentucky contributed
Importantly to the decline in sales or
production and to the total or partial
separation of workers of that firm. In
accordance with the provisions of the
Act, I make the following certification:

All workers of Frontier Spar Corporation
of Salem. Kentucky who became totally or
partially separated from employment on or
after August 29, 1977 are eligible to apply

FEDERAL REGISTER, VOL 43, NO. 237-PRIDAY, DECEMBER 8, 1978

57681



57682

for adJustment assistance under Title II,
Chapter'2 of the Trade Act of 1974.

Signed at Washington, D.C. this
30th day of November 1978.

JAMES F. TAYLOR,
Director, Office of Managemen4

Administration, and Planning.
[FR Doe. 78-34323 Filed 12-7-78; 845 am]

[4510-28-M]

[TA-W-4034],

F/V MARY ANN, INC., GLOUCESTER,: MASS.

Negative Determinatlon Regarding Eligibility
To Apply for Worker Adjustinent Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-4034: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was, initiated on
August 3, 1978 in response to a worker
petition received on July 27,. 1978
which was filed on behalf of workers
and former -workers engaged in the
catching and selling of fish for-the F1
V Mary Ann, Incorporated, Glouces-
ter, Massachusetts.

The Notice of Investigation was pub-
lished in the F ER. REGISTIER on Sep-
tember 1, 1978 (43 FR 39193). No
public hearing was requested and none
was held.

The determination was based upon
information obtained principally from
officials of the F/V Mary Ann, Incor-
porated, the U.S. Department of Com-
merce, the U.S. International Trade
Commission, industry analysts, and
Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply- for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without xegard to
whether ahy of the other criteria have

'been met, the following criterion has
not been met:
that increases of imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision lhave
contributed importantly to the separations,
or threat thereof, and to the absolute de-
cline In sales or production.

U.S. Imports of groundfish decreased
in quantity from 755,538 thousand
poinds in 1976 to 736,302 thousand
pounds in 1977 and decreased from
349,115 thousand pounds in the first
half of 1977 to 346,559 thousand
pounds.,in the first half of 1978. The
ratio of'imports to' domestic produc-
tion decreased from 191.0 percent in
1976 to 167.8 percent in 1977 and de-
creased from 159.1 percent in the first
half of 1977 to 146.3 percent in the
first half of 1978.

I NOTICES

Total commercial landings of
groundfish by all fishing vessels at

--Gloucester, Massachusetts increased
from 46,672 thousand pounds in 1976
to 70,453 thousand pounds in 1977 and
from 36,483 thousand ,pounds in the
first six months of 1977 -to 44,075
thousand pounds in the' first six
months of 1978.

On March 30, 1977, the Fisheries
Conservation Zone (FCZ) which-limits
domestic and foreign catches within
200 miles of its boundaries was estab-
lished. Domestic landings of cod, had-
dock and yellowtail flounder were re-
stricted and no foreign fishing of these
species is permitted. Since the institu-
tion of FCZ, total imports of ground-
fish have declined.

CONCLUSION

After careful review, I determine
that all workers of the F/V Mary Ann,
Incorporated, Gloucester, Massachu-
setts are denied eligibility to apply for
adjustment assistance under Title II,
Chapter 2 of the Trade of 1974.

Signed at Washington, D.C. this
29th day of November 1978.

HARRY J. GILMAN,
ActingDirector, Office of,

Foreign Ecbnomic Research
(FR Doe.78-34324 Filed 12-7-78;,8:45 am]

[4510-28-M]

[TA-W-40271

F/V BOAT GAETANO S., INC., GLOUCESTER,
MASS.

Negative Deformination. Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
-of Labor herein presents the results of
TA-W-4027: investigation regarding
certification -of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
August 2, 1978 in response to a worker
petition received on July 28, 1978
which was filed on behalf of workers
and former workers engaged in the
catching and selling of fish for the F/
V Boat Gaetano S., Iicorporated,
Gloucester, Massachusetts.

The Notice of Investigation was pub-
lished in the FazasL REGISTER on
August 11, 1978 (43 FR 35759). No
public hearing was requested and none
was held.

The determination was- based upon
information obtained principally from
officials of the F/V Boat Gaetano S.,
Incorporated, the U.S. Department of
Commerce, -the U.S. International
Trade Commission, industry analysts,
and Department files.

In order to make an affirmative de-
termination and issue a certification of

eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met, Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that increases of Imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed Importantly to the separations,
or threat thereof, and to the absolute de-
cline in sales or production.

U.S. imports of groundfish decreased
in quantity from 755,538 thousand
pounds in 1976 to 736,302 thousand
pounds in 1977 and decreased from
349,115 thousand pounds In the first
half of 1977 to 346,559 thousand
pounds in the first half of 1978. The
ratio of imports to domestic produc-
tion decreased from 191.0 percent In
1976 to 167.8 percent in 1977 and de-
creased from 159.1 percent In the first
half of 1977 to 146.3 percent in the
first half of 1978.,

Total -commercial landings of
groundfish by all fishing vessels In the
Gloucester, Massachusetts area in.
creased from 46,672 thousand pounds
in 1976 to 70,453 thousand pounds in
1977 and from 36,483 thousand pounds
in the first six months of 1977 to
44,075 thousand pounds in the first six
months of 1978.

Two fires on the Boat Gaetano S.
has prevented the vessel from fishing
since November 1977, except for a four
week period In February and March
1978. Repairs were completed in
August 1978 and the vessel resumed
fishing. Sales by the Boat Gaetano S.
increased in 1977 compared with 1976.

CONCLUSION

After careful review, I determine
that all workers of the F/V Boat Gae-
tano S., Incorporated, Gloucester,
Massachusetts are denied eligibility to
apply for adjustment assistance under
Title II, Chapter 2 of the Trade Act of
1974. 1

Signed at Washington, D.C. this
-29th day of November 1978.

HAlRY J. GILN,
Acting Director, Office of

Foreign Economic Research.
[FR Dec. 78-34325 Filed 12-7-78; 8:45 am]

[4510-28-M]
[TA-W-4007]

GAF CORP., BUILDING PRODUCTS GROUP,
HOUSTON, TEX.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor'herein presents the results of
TA-W-4007: investigation regarding
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certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
July 31, 1978 in response to a worker
petition received on July 24, 1978
which was filed by the Teamsters
Union on behalf of workers and
former workers producing vinyl asbes-
tos floor tile at the Houston, Texas
plant of GAF Corporation's Building
Product&Group.

The Notice of Investigation was pub-
lished in thi FEDiRAL RGSTSER on
August 8, 1978 (43 FR 35130 and
35131). No public hearing was request-
ed and none was held.

The determination was based upon
information obtained principally from
officials of the GAP Corporation, its
customers, the U.S. Department of
Commerce, the U.S. International
Trade Commission, industry analysts
and Department files.

In order to make an affirmative de-
termination andissue a certification of
eligibility to apply for adjustment as-
sistance each of the grouij eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that increases of imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed importantly to the separations,
or threat thereof, and to the absolute de-
cline in sales or production.

Evidence developed in the course of
the investigation indicated that the
Houston plant was closed as the result
of a management decision by GAP to
consolidate production of tile at its
other domestic plants. Total corporate
production increased *in quantity in
the last quarter of 1977 compared to
1976 and increased in the first three
quarters of 1978 compared to the same
period in 1977. .

CONCLUSION

After careful review,- I determine
that all workers of GAE. Corporation's
Building Products Group, Houston,
Texas are denied eligibility to apply
for adjustment assistance under Title
II, Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this
30th day of November 1978.

JASs F: TAYLon,
Director, Office of Management,

Administration, and Planning.
EFR Doc. 78-34326 Filed 12-7-78; 8:45 am]

[4510-28-M]

[TA-W-34131

GENERAL ELECTRIC CO., YOUNGSTOWN LAMP
PLANT, YOUNGSTOWN, OHIO

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3413: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
March 27, 1978 in response to a worker
petition received on March 9, 1978
which was filed by the International
Union of Electrical, Radio and Ma-
chine Workers on behalf of workers
and former workers producing Incan-
descent lamps at General Electric
Company, Youngstown Lamp Plant,
Youngstown, Ohio.

The Notice of Investigation was pub-
lished in the FEDiERAL REGIS= on
April 11, 1978 (43 FR 15205). No public
hearing was requested and none was
held.

The determination was based upon
information obtained principally from
officials of General Electric Company,
its customers, the U.S. Department of
Commerce, the U.S. International
Trade Commission, Industry analysts,
and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that increases of imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed importantly to the separations.
or threat thereof, and tor the absolute de-
cline in sales or production.

U.S. Imports of large incandescent
lamps decreased absolutely from 162.1
million units in 1976 to 151.1 million
units it 1977. The ratio of Imports'to
domestic production declined from
1976 to 1977.

U.S. imports increased from 82.2 mil.
lion units in the first six months of
1977 to 87.1 million units in the first
six months of 1978. A survey conduct-
ed by the Department revealed that
customers who increased purchases of
imports also increased purchases of in-
candescent lamps from General Elec-
tric in 1977 compared to 1976 and In
the first six months of 1978 compared
to the first six months of 1977.

CONCLUSION

After careful review, I determine
that all workers of General Electric
Company, Youngstown Lamp Plant,
Youngstown, Ohio, are denied eligibil-
ity, to apply for adjustment assistance
under Title II, Chapter 2 of the Trade
Act of 1974.

Signed at Washington, D.C. this 1st
day of December 1978.

HaRRY J. Guwaw,
Acting Director, Office of

Foreign Economic Research.
[FR Doc. 34327 Filed 12-7-78: 8:45 am]

[4510-28-M]

ETA-W-3867]

HEPPENSTALL CO., DAMAN DIVIION, EAST
BRADY, PA.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3867: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Secton 222 of the Act.

The investigation was initiated on
June 19, 1978 in response to a worker
petition received on June 9, 1978
which was filed by the United Steel-
workers of America on behalf of work-
ers and former workers engaged in the
repair of valves and marine internal
parts at Heppenstall Company.
Daman Division, East Brady, Pennsyl-
vania.

The Notice of Investigation was pub-
ished in the FxmmuL Rrmisr on
June 30, 1978 (43 FR 28581). No public
hearing was requested and none was
held.

The determination was based upon
information obtained principally from
officials of Heppenstall Company, the
U.S. Department of Commerce, the
U.S. International Trade Commission,
industry analysts, and Department
files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:

that incrcases of imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed Importantly to the separations,
or threat thereof, and to the absolute de-
cline In sales or production.

Evidence developed during the
course of the investigation indicated
that imports of machine shop jobwork
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like or directly competitive with the
work performed at Heppenstall Com-
pany, Daman Division were negligible.

Industry sources indidate that im-
ports of repaired or rebuilt machine
parts are estimated to amount to less
than one quarter of one percent of do-
mestic output, and that the value of
Imports of machine shop. jobwork
would total less than three quarters of
one percent of domestic machine shop
jobwork.

CONCLUSION
After careful review, I determine

that all workers of Heppenstall Com-
pany, Daman Division, East Brady,
Pennsylvania are denied eligibility to
apply for adjustment assistance under
Title II, Chapter 2 of the Trade Act of
1974.

Signed at Washington, D.C. this
30th day of November 1978.

JAMEs F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
CFR Doe. 78-34328 Filed 12-7-78; 8:45 am]

[4510-28-M]
[TA-W-3999]

JANICE M. INC., GLOUCESTER, MASS.
Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3999: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
July 26, 1978 in response to a worker
petition received .on July. 21, 1978
which was filed on behalf of workers
and former workers catching fin fish
for Janice M. Incorporated, Glouces-
ter, Massachusetts. The investigation
revealed that the F/V Janice M. was
the only fishing vessel of Janice M.
Inc.

The Notice of Investigation was pub-
lished in the FEDERAL REGISTER on
August A, 1978 (43 FR 34562). No
public hearing was requested and none
was held.

The determination -was based upon
information obtained principally from
officials of Janice M. Inc., the U.S. De-
partment of Comiamerce, the U.S. Inter-
national Trade Commission, industry
analysts and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have

NOTICES

been met, the following criterion has
not been met:
that increases of Imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision haVe
contributed mportantly to the separations,
or threat thereof, and to the absolute de-
cline in sales or production.

U.S. imports of groundfish decreased
in quantity from 1976 to 1977 and in
the first six months of 1978 compared
to the first six months of 1977. The
ratio of imports to domestic produc-
tion decreased from 1976 to 1977 and
from first half of 1977 to the first half
of 1978.

Commercial landings of groundfish
at Gloucester, Massachusetts in-
creased from 1976 to 1977 and in the
first six months of 1978 compared to
the first six months of 1977.

On March 30, 1977, the Fisheries
Conservation Zone (FCZ) which limits
domestic and foreign catches within
200 miles of its boundaries was estab-
lished. Domestic landings of cod, had-
dock :and yellowtail flounder were re-
stricted and no foreign fishing of these
species is permitted. Since the institu-
tion of FCZ, total imports-of ground-
fish have declined.

- CONCLUSION

After careful review, I determine
that all workers of the Janice M. In-
corporated, Gloucester, Massachusetts
are denied eligibility to apply for ad-
justment assistance .under Title II,
Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this
29th day of November 1978.

HARRYv J. GniwA,
Acting Director, Office of

Foreign Economic Research.
[FR Doe. 78-34329 Filed 12-7-78; 8:45 am]

[4510-28-M]

[TA-W-3594]

JO-DAN APPAREL, PATERSON, N.J.
Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the-Department
of Labor herein presents the results of
TA-W-3594: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Secton 222 of the Act.

The investigation was initiated on
May 8, 1978 in response to a worker
petition received on April 28, 1978
which was filed by the International
ihadies' Garment Workers' Union on
behalf of workers and former workers
producing ladies' blazers at Jo-Dan
Apparel, Paterson, New Jersey. The
investigation revealed that the firm
produced blazers and coats.

The Notice. of Investigation was pub-
lished in the FEDRAL REGISTER on
May 26, 1978 (43 FR 22793). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was. obtained
principally from officials of Jo.-Dan
Apparel, Its customers (manufactur-
ers), the U.S. Department of Com-
merce, the U.S. International Trade
Commission, the National Cotton
Council of America, industry analysts,
and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:

that Increases of Imports of articles like or
directly competitive with articles produced
by the firm or subdivision have contributed
Importantly to the total or partial separa-
tion, or threat thereof, and to the absolute
decline in sales or production.

Sales and employment at Jo-Dan Ap-
parel, Paterson, New Jersey, Increased
in '1977 compared to 1976, and in-
creased in the first five months of
1978 compared to the first five months
of 1977. Sales equals production since
Jo-Dan is a contractor.

Both sales and employment at Jo-
Dan declined in the first quarter of
1978 compared to the first quarter of
1977. The decline in sales was attribut-
able to the loss of Jo-Dan's major
manufacturer in 1977. However, Jo
Dan was able to replace contracts
from this manufacturer with orders
from a new manufacturer, as reflected
in the increase in Jo-Dan's sales in the
first five months of 1978 compared to
the first five months of 1977.

CONCLUSION

After careful review, I determine
that all workers of the Jo-Dan Appar-
el, Paterson, New Jersey are denied
eligibility to apply for adjustment as-
sistance under Title II, Chapter 2 of
the Trade Act of 1974.

Signed at Washington, D.C. this 4th
day of December 1978.

I JAMES F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
(FR Doc. 78-34330 Filed 12-7-78: 8:45 am]
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[4510-28-M]

[TA-W-39251

KNIT MILL STORE, ASHEVILLE, N.C.

Negative Determination Regarding Eligibilty
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3925: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
July 5, 1978 in response to a worker
petition received on July 5, 1978 which
was filed on behalf of workers and
former workers engaged -in employ-
ment related to the production of knit-
ted fabrics at the Asheville, North
Carolina Knit Mill Store of Andrex In-
dustries Corporation. Duplan Corpora-
tion is the parent firm of Andrex In-
dustries Corporation.

The Notice of Investigation was pub-
lished in the FmE L, REGISTER on
July 18, 1978 (43 FR 30928-30929). No
public hearing was requested and none
was held.

The determination was based upon
information obtained principally from
officials of Andrex Industries Corpora-
tion, its customers, the Duplan Corpo-
ration, the U.S. Department of Com-
merce, the 'US. International Trade
Commission, industry analysts, and
Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met
that increases of imports of articles like or
directly competitve with articles prodticed
by the firm or appropriate subdivision have
contributed importantly to the separations,
or threat thereof, and to the absolute de-
cline in sales or production.

The Knit Mill Stores serve as retail
outlet stores for Andrex Industries
Corporation. Andrex Industries mar-
kets finished fabrics through tlae Knit
M Stores and to outside customers.

A Department of Labor survey re-
vealed that the outside customers gen-
erally purchased finished fabrics ex-
clusively from domestic sources. Of
the customers who purchased imports
from 1976 through June, 1978, only
three increased purchases of imported
finished fabric and decreased pur-
chases from Andrex Industries. The
import purchases by these customers
represented a negligible proportion of
their total purchases.

In addition, the purchases by these
customers constituted an insignificant

proportion of the sales of Duplan
Prints, Duplan Knits, and Andrex In-
dustries' fabrics.

CONCLUSION

After careful review, I determine
that all workers of the Asheville,
North Carolina Knit Mill Store of
Andrex Industries Corporation are
denied eligibility to apply for adjust-
ment assistance under Title II, Chap-
ter 2 of the Trade Act of 1974.

Signed at Washington. D.C. this
29th day of November 1978.

JAmms F. TAYLOR,
Director, Office of Management

Administration, andPlanning.
[FR Do . 34331 Filed 12-7-78; 8:45 aml

[4510-28-M]

[TA-W-3931, 3932, 3934; 3938, 3937]

KNIT MILL STORES, GALJ1POUS, MARIETTA,
HILLSBORO, CHILLICOTHE, COLUMBUS, OHIO

Negative Delerminations Regarding Eligibility
To Apply for Worker Adlustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3931, 3932, 3934, 3936, 3937: in-
vestigation regarding certificatfon of
eligibility to apply for worker adjust-

-ment assistance as prescribed in Sec-
tion 222 of the Act.

The investigation was Initiated on
July 5, 1978 In response to a worker
petition received on July 5, 1978,
which was filed on behalf of workers
and former workers engaged In em-
ployment related to the production of
knitted fabrics at the Gallipolls, Mar-
letta, Hillsboro, Chil icothe and 74
Robin Wood (formerly at 1163 West
Henderson Road West), Columbus,
Ohio-Knit Mill Stores of Andrex In-
dustries Corporation. Duplan Corpora-
tion is the parent firm of Andrex In-
dustries Corporation.

The Notice of Investigation was pub-
lished in the F=osRAL REcisvna on
July 18, 1978 (43 FR 30928-29). No
public hearing was requested and none
was held.

The information upon which the de-
terminations were made was obtained
principally from offJclals of Andrex
Industries Corporation, its customers,
the Duplan Corporation, the U.S. De-
partment of Commerce, the U.S. Inter-
national Trade Commission, industry
analysts, and Department files.

In order to make an affirmative de-
termination and Issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:

57685

that Increases of imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed importantly to the separations.
or threat thereof, and to the absolute de-
Cline In sales or production.

The Knit Mill Stores serve as retail
outlet stores for Andrex Industries
Corporation. Andrex Industries mar-
kets finished fabrics through the Knit
M Stores and to outside customers.

A Department of Labor survey re-
vealed that the outside customers gen-
erlly purchased finished fabrics ex-
clusively from domestic sources. Of
the customers who purchased imports
from 1976 through June 1978, only
three Increased purchases of imported
finished fabric and decreased pur-
chases from Andrex. Industries. The
import purchases by these customers
represented a negligible proportion of
their total purchases. In addition, the
purchases by these customers consti-
tuted an insignificant proportion of
the sales of Duplan Prints, Duplan
Knits, and Andrex Industries' fabrics.

CONCLUSION
After careful review, I determine

that all workers at the Gallipolis, Mar-
ietta, Hillsboro, Chillicothe and 74
Robin Wood (formerly at 1163 West
Henderson Road West), Columbus,
Ohio K.rit Mill Stores of Andrex In-
dustries Corporation are denied eligi-
bility to apply for trade adjustment as-
sistance under Title II. Chapter 2 of
the Trade Act of 1974.

Signed at Washington. D.C. this'
29th day of November 1978.

JA~xs F. TAYLOR.
Director, Office of Managemeent,

Administration, and Planning.
[FR Doe. 78-34332 Filed 12-7-78; 8:45 am]

[4510-28-M]

ETA-W-3927. 3928. 3929,3935.39391
KNIT MILL STORES, LEXINGTON, OWENSBORO,

BOWLING GREEN, FRANKFORT, AND EUZA-
BETHTOWN, KY.

Negative Determinations Regccring Eligibilty
To Apply for Worker Adjustmuent Assista"ce

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3927. 3928, 3929, 3935, and
3939: investigation regarding certifica-
tion of eligibility to apply for worker
adjustment assistance as prescribed in.
Secton 222 of the Act.

The investigation was initiated on
July 5, 1978 in response to a worker
petition received on July 5, 1978 which
was filed on behalf of workers and
former workers engaged in employ-
ment related to the production of knit-
ted fabrics at the Lexington, Owens-
boro, Bowling Green, Frankfort, and
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Elizabethtown, Kentucky Knit Mill [4510-28-M]
Stores of Andrex Industries Corpora-
tion. Duplan Corporation is the parent
firm of Andrex Industries Corpora-
tion. KNIT MILL STI

The Notice of Investigation was pub- Negative Doter
lished in the FEnERAL REGISTER on To Apply for
July 18, 1978 (43 FR 30928-30929). No
public hearing was requested and none In accordai
was held. the Trade Ac

The determinations were based upon of Labor here
information obtained principally from TA-W-3938:
officials of Andrex Industries Corpora- certification
tion, its customers, the Duplan Corpo- worker adjus
ration, the U.S. Department of Coin- scribed in Sec
merce, the U.S. International Trade The investi
Commission, industry analysts and De- July 5, 1978
partment files, I petition recel

In order to make an affirmative de- was filed on
termination and Issue a certification of former work
eligibility to apply for adjustment as- ment related*
sistance each of the group eligibility ted fabric at
requirements of Section 222 of; the Act Virginia Knit
must be met. Without regard to dustries Corp
whether any of the other criteria have tion is the p2
been met, the following criterion has dustries Corp
not been met: The Notice

that increases of imports of.articles like or lished in th
directly competitive with articles produced July 13, 1978
by the firm or appropriate subdivison have public hearin
contributed importantly to the separations, was held.
or threat thereof, and to the absolute de- The inform
cline In sales or production, termination

The Knit Mill Stores serve as retail principally fh
outlet stores for Andrex Industries Industries Cc
Corporation. Andrex Industries mar- the Duplan C
kets finished fabrics through the Knit partment of C
Mill Stores and to outside customers. national Tra

A Department of Labor survey re- analysts, and
vgaled that the outside customers gen- In order to
erally purchased finished fabrics ex- termination
clusively from domestic sources. Of eligibility to
the customers who purchased imports sistance each
from 1976 through June, 1978, only requirements
three increased purchases of imported ,must be mI
finished fabric and decreased pur- whether any
chases from Andrex Industries. The been met, th
import purchases by these customers not been met:
representated a negligible proportion that increases
of their total purchases. In addition, directly compel
the purchases by these customers con- by the firm or
stituted an insignificant proportion of contributed imj
the sales of Duplan Prints, Duplan or threat there
Knits, and Andrex Industries' fabrics. cline in sales or

CONCLUSION The Knit 1
outlet stores

After careful review, I determine Corporation.
that all workers of the Lexington, kets finished
Owensboro, Bowling Green, Frank- Mill Storesai
fort, and Elizabethtown, Kentucky A Departm

-Knit Mill Stores of Andrex Industries vealed that tt
Corporation are denied eligibility to erall purchas
apply for adjustment assistance under sively from c
Title II, Chapter 2 of the Trade Act of customers
1974. from 1976 tl

Signed at Washington, D.C. this- three increas
29th day of November 1978. finished fab

chases from
JAMEs F. TAYLOR, import purch

Director, Office of Management,'. represented a
.Administration, and Planning. their total pi

[FR Doe. 78-34333 Filed 12-7-78; 8:45 am] purchases by
.tuted an ins
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ETA-W-3938]

ORE, HUNTINGTON, W. VA.

mination Regarding Eligibility
corker Adjustment Assistance

ice with Section 223 of
t of 1974 the Department
in presents the results of
investigation regarding
f eligibility to apply for

tment assistance. as pre-
tion 222 of the Act.
gation was initiated on
in response to a worker
red on July 5, 1978 which
behalf of workers and

ers engaged in employ-
to the production of knit-

the Huntington, West
Mill Store of Andrex In-

oration. Duplan Corpora-
rent firm of Andrex In-
oraton.
of Investigation was pub-
e FEDERAL REGISTER on
(43 PR 30928-30929). No
g was requested and none

ation upon which the de-
was made was obtained
rom officials of Andrex
rporation, its customers,
orporation, the U.S. De-
ommerce, the U.S. Inter-

de Commission, industry
Department files.
make an affirmative de-

nd issue a certification of
apply, for adjustment as-

of the group eligibility
of Section 222 of the Act
et. Without regard to
of the other criteria have
e following criterion has

of imports of articles like or
titive with articles produced
appropriate subdivision have
portantly to the separations,
of, and, to the absolute de-
production.
fill Stores serve as retail
for Andrex Industries

Andrex Industries mar-
fabrics through the Knit
id to outside customers.
ent -of Labor survey re-
he outside customers gen-
ed finished fabrics exclu-
lomestic sources. Of the
rho purchased imports
irough June, 1978, .only
ed purchases of imported
ric and decreased pur-
Andrex -Industries. The
ases by these customers.
negligible proportion of

irchases. In addition, the
these customers consti-

ignificant proportion of

the sales of Duplan Prints, Duplan
Knits, and Andrex Industries' fabrics.

CONCLUSION

After carefhil review, I determine
that all workers at the Huntington,
West Virginia Knit Mill Store of
Andrex Industries Corporation are
denied eligibility to apply for trade ad-
justment assistance under Title II,
Chapter 2 of the Trade Act of 1974,

Signed at Washington, D.C. this
29th day of November 1978.

JAESw F. TAYLOR
Director, Office of Management,

Administration, and Planning.
[FR Doc. 78-34334 Filed 12-7-78, 8:46 am]

[4510-28-M]

[TA-W-3926, 3930, 3933]

KNIT MILL STORES, KNOXVILLE AND
NASHVILLE, TENN.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3926, 3930, and 3933: investiga-
tion regarding certification of eligibil-
ity to apply for worker adjustment as-
sistance as prescribed In Section 222 of
the Act.

The investigation was initiated on
July 5, 1978 in response to a worker
petition received on July 5, 1978,
which was filed on behalf of workers
and former workers engaged In em-
ployment related to the production of
knitted fabrics at the 1209 Merchants
Road and 7337 Kingston Pike, Knox-
ville and 4978 Nolensvlle Road, lash-
ville, Tennessee Knit Mill Stores of
Andrex Industries , Corporation.
Duplan Corporation Is the parent firm
of Andrex Industries Corporation.

The Notice of Investigation was pub-
lished in the F=ERAL REGISTER on
July 18, 1978 (43 FR 30928-29). No
public hearing was requested and none
was held.

The information upon which the de-
terminations were made was obtained
'principally from officials of AndreX
Industries Corporation, its customors,
the Duplan Corporation, the U.S. De-
partment of Commerce, the U.S. Inter-
national Trade Commission, industry
analysts, and Department files.

In order to make an affirmative de-
termination and Issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:

that Increases of imports of articles like or
directly competitive with articles produced
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by the firm or appropriate subdivision have
contributed importantly to the separations,
or threat thereof, and to the absolute de-
cline in sales or production.

The Knit Ml Stores serve as retail
outlet stores for Andrex Industries
Corporation. Andrex Industries mar-
kets finished fabrics through the Knit
Mill Stores and to outside customers.

A Department of Labor survey re-
vealed that the outside'customers gen-
erally purchased finished fabrics ex-
clusively from domestic sources. Of
the customers who purchased imports
from 1976 through June 1978, only
three increased purchases of imported
finished fabric and decreased pur-
chases from Andrex Industries. The
import purchases by these customers
represented a negligible proportion of
their total purchases. In addition, the
purchases by these customers consti-
tuted an insignificant proportion of
the sales of Duplan Prints, Duplan
Knits, and Andrex Industries' fabrics.

CONCLUSION

-After careful review, I determine
that all workers at the 1209 Merchants
Road and 7337 Kingston Pike, Knox-
ville and 4978 NolensvilleRoad, Nash-
vile, Tennessee Knit Mill Stores of
Andrex Industries Corporation are
denied eligibility to apply for trade ad-
justment assistance under Title II,
Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this
29th day of November 1978.

JA r s F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
[FR Doc. 78-34335 Filed 12-7-78; 8:45 am]

[4510-28-M]

LTA-W-42391

)McAULEY TEXTILE. CORP., ELLSWORTH, MAINE

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance, with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-4239: investigation regarding
certification of eligibility to apply for
vorker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
October 4, 1978 in response to a
worker petition received on October 3.
1978 which was filed on behalf of
workers and former workers producing
yarn (mostly synthetic) at the McAu-
ley Textile Corporation, Ellsworth,
Maine.

The Notice of Investigation was pub-
lished in the FEDERAL REGISTER on Oc-
tober 20, 1978 (43 FR 49060-61). No
public hearing was requested and none
was held.

NOTICES

The determination was based upon
information obtained principally from
officials -of the McAuley Textile Cor-
poration, the U.S. Department of
Commerce, the U.S. International
Trade Commission, industry analysts
and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:.
that increases of imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivizon have
contributed importantly to the separations,
or threat thereof, and to the absolute de-
cline In sales or production.

Evidence developed In the course of
the investigation indicated that Im-
ports of articles like or directly com-
petitive with yarn produced at McAu-
ley Textile Corporation. Ellsworth,
Maine did not increase from January
through June 1978 compared with the
like period in 1977. Imports of yarn in-
creased both absolutely and relatively
from 1976 to 1977. However, imports
supply only a small percentage of the
domestic yarn market. The ratio of im-
ports to domestic production of yarn
has been below 2 percent in qvery year
since 1974. In 1977, the ratio of im-
ports to domestic production was 1.7
percent.

COxcLUSIOir
After careful review, I determine

that all workers of the McAuley Tex-
tile Corporation, Ellsworth, Maine are
denied eligibility to apply for adjust-
ment assistance under Title II, Chap-
ter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this
29th day of November 1978.

JAamS F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
[FR Doe. 78-34336 Filed 12-7-78; 8:45 am]

[4510-28-M]

ETA-W-4000]
OGDEN ALLOYS, INC., BARTH DIVISION,

NEWARK, NJ.

Negative Determlnolon Regarding Eligibility
To Apply for Worker Adjustment As-Iztance
In accordance with Section 223 of

the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-4000: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Secton 222 of the Act.

The investigation was initiated on
July 26, 1978 in response to a worker
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petition received on July 24, 1978
which was filed by the United Steel-
workers of America on behalf of work-
ers and former workers producing
copper alloy parts. The Investigation
revealed that the plant primarily pro-
duces brass and bronze ingots, and
buys and sells copper based scrap.

The Notice of Investigation was pub-
lished in the FMmvnA Rs msx on
August 4, 1978 (43 FR 34562). No
public hearing was requested and none
was held.

The determination was based upon
information obtained principally from
officials of Ogden Alloys, Incorporat-
ed, Its customers, the U.S. Department
of Commerce, the U.S. International
Trade Commission, industry analysts,
and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion her,
not been met:
that increases of Imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed Importantly to the separations.
or threat thereof, and to the absolute de-
cline In sales or production.

The petitioners allege that increased
Imports of copper at depressed prices
contributed Importantly to the decline
in production and to separations at
Ogden Alloys, Barth Division, Newark,
New Jersey. However, imports of
copper cannot be considered like or di-
rectly competitive with brass and
bronze ingots. Imports of brass and,
bronze ingots (unwrought copper
alloys) must be considered in deter-
mining import injury to workers pro-.
ducing brass and bronze ingots.

A survey by the Department re-
vealed that customers of the Barth Di-
vision who decreased purchases from
the subject firm In 1977 compared to
1976 and in the first nine months of
1978 compared to the first nine
months of 1977 did not purchase im-
ports of brass or bronze ingots. Cus-
tomers indicated that imports of brass
and bronze were not having a signifi-
cant effect on the domestic market.
The Barth Division closed permanent-
ly at the end of August 1978.

CONCLUSION

After careful review, I determine
that all workers of Ogden Alloys, In-
corporated, Barth Division, Newark,
New Jersey are denied eligibility to
apply for adjustment assistance under
Title II, Chapter 2 of the Trade Act of
1974L
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Signed at Washingtofi, D.C. this ance under Title 11, Chapter 2 of the
30th day of November 1978. Trade Act of 1974.

JAMES F. TAYLOR,
Director, Office of Management

Administration, and Planning
[FR Doc. 78-34337 Filed 12-7-78; 8:45 am]

[4510-28-M]
[TA-W-4040]

PIMBI, LTD., KEYPORT, N.J.

Notice of Negative Determination Regarding
Eligibility To Apply for Worker Adjustment
Assistance
In accordance with Section 223 of

the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-4040: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on'
August 7, 1978 in response to a worker
petition received on August 7, 1978-
which was filed on behalf of workers
and former workers producing ceramic
jewelry at Pimbi Limited, Keyport,
New Jersey.

The Notice of Investigation was pub-
lished in the FEmERAL REGISTER on Oc-
tober 29, 1978 (43 FR 38635). No public
hearing was requested and none was
held.

The determination was based upon
information obtained principally from
officials of Pimbi Limited, its custom-
ers, the U.S. Department of Com-
merce, the U.S. International Trade
Commission, industry analysts and De-
partment files.

In order to make an affirmative de-
temrination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222,of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that increases of imports of articles like ordirectly'competitive with articles produced
by the firm or appropriate subdivision have
contributed importantly to the separations,
or threat thereof, and to the absolute de-
cline In sales or production.

The Department conducted a survey
of some of the customers of Pimbi
Limited. Respondents, in general, indi-
cated that they did not purchase im-
ported ceramic jewelry. Several 6f the
respondents stated that they had re-
duced purchases from Pimbi because
ceramic costume jewelry is a fashion
Item which is no longer in style.

CONCLUSION

After careful review, I determine
that all workers of Pimbi Limited,
Keyport, New Jersey are denied eligi-
bility to apply for adjustment assist-

Signed at Washington, D.C. this
30th day of November 1978.

JAMES F. TAYLOR,
Director, Office of Management

Administration and Planning,
[FR Dc. 78-34338 Filed 12-7-78; 8:45 am]

[4510-28-M]

[TA-W-4150J

POND ULY CO., NEW HAVEN, CONN.

Notice of-Negative Determination Regarding
Eligibility To Apply for Worker Adjustment
Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presentsthe results of
TA-W-4150: investigation regarding
certification of eligibility to apply for
worker adjustment assistanc& as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
September 13, 1978 in response to a
worker petition received on September
11, 1978 which was filed on behalf of
workers and former workers dyeing
and finishing of cotton synthetics for
the footwear industry, luggage, hand-
bag and women's apparel at the Pond
Lily Company, New Haven, Conn.

The Notice of Investigation was pub-
lished in the FEnERAL REGrI= on Sep-
tember 26, ,1978 (43 FR 43588). No
public hearing was requested and none
was held.

The information upon which the de-
termination was made was obtained
principally from officials of Pond Lily
Company, its customers (manufactur-
ers), the U.S. Department of Com-
merce, American Textile Manufactur-
ers Institute, the U.S. International
Trade Commission, industry analysts,
and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have -
been met, the following criterion has
not been met:
that increases of imports of articles like or
directly competitive with articles produced
by the firm or subdivision have contributed
importantly to the total or partial separa-
tion, or threat thereof, and to the absolute
decline In sales or production.

The Office of Trade Adjustment As-
sistance conducted a survey of the
principal manufacturers for whom

-Pond Lily worked in 1976 and 1977.
,The Pond Lily Company is a commis-
sioned dyer. 'Manufacturers that ac-
,counted for a majority of sales report-'
ed no use of foreign' commissioned

dyers during the period under investi-
gation.

CONCLUSION

After careful review, I determine
that all workers of The Pond Lily
Company, New Haven, Conn. are
denied eligibility to apply for adjust-
ment assistance under Title II, Chap-
ter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this
29th day of November 1978,

JAMES F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
[FR Doc. 78-34345 Filed 12-7-78, 8:45 am]

[4510-28-M]

[TA-W-4313]

PROFESSIONAL RESOURCE CONSULTANTS,
INC., SAN DIEGO, CALIF.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 -of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-4313: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
October 30, 1978 in response to a
worker petition received on October
2 J, 1978 which was filed on behalf of
workers and former workers providing
engineering and consulting work for
the copper producing industries at
Professional Resource Consultants,
Inc., San Diego, California.

The Notice of Investigation was pub-
lished in the FEDERAL REGxSTER on No-
vember 7, 1978 (43 FR 51866). No
public hearing was requested and none
was held.

The determination was based upon
information obtained principally from
officials of Professional Resource Con-
sultants, Inc., and Department files.

In order to make.an -affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-*
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. The Department has de-
termined that services are not "arti-
cles" within the meaning of Section
222 of the Act, and that independent
firms for which the subject firm pro-
vides services cannot be considered to
be the "workers' firm".

ProfessiOnal Resource Consultants,
Ihc., (PRC, Inc.), was founded in 1974,
and incorporated in 1976 in the state
of Nevada; The company operates out
of a single office location In San
Diego, California. PRC, Inc., is not af-
filiated with any other company.

PRC, Inc., provides management and
engineering consulting for copper com-
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panies, 'primarily those in the South-
west, particularly in Arizona. The con-
sulting work applies to the full range
of copper producing activities from
mining through refining.

Workers -of PRC, Inc., are engaged
exclusively in providing consulting
services, and do not produce an article
within the meaning of Section 222(3)
of the Act.

PRC, Inc., and its customers have no
controlling interest in one another.

All workers engaged in providing en-
gineering and managment consulting
at PRC, Inc., San Diego, California are
enployed by that firm. All personnel
actions and payroll transactions are
controlled by PRC, Inc. All employee
benefits are provided and maintained
by PRC, Inc. Workers are not, at any-
time, under employment or supervi-
sion by customers of PRC, Inc. Thus
P C, Inc., must be considered to be
the "workers' firm".

CONCLUSION
After 6areful review, I determine

- that all workers of Professional Re-
source Consultants. Inc., San Diego,
California are denied eligibility to
apply for adjustment assistance under
Title II, Chapter 2 of the Trade Act of
1974.

Signed at Washington, D.C. this 4th
day of December 1978.

. JAMES F. TAYLOR,
Director, Office of Management

Administration, and Planning.
[FR Doe. 78-34339 Filed 12-7-78; 8:45 am]

[4510-28-M]

ETA-W-4129]

SERAPINA [I, INC., GLOUCESTER, MASS.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-4129: investigation regarding
certification of eligibility to apply for,
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
August 31, 1978 in response to a
worker petition received on August 28,
1-978 which was filed on' behalf of
workers and former workers catching
and selling fish for Serafina II. Inc.,
Gloucester, Massachusetts. The inves-
tigation revealed that the F/V Sera-
fina II, was the only fishing vessel of
Serafina II, Inc. -

The Notice of Investigation was pub-
lished in the FEVERAL REGISTER on Sep-
tember 12,- 1978 (43 FR 40576). No
public hearing was requested and none
was held.

The determination was based upon
information obtained principally from
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officials of Serafina II, Inc.. the U.S.
Department of CQmmerce, the U.S. In-
ternational Trade Commission, Indus-
try analysts and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that increases of Imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed Importantly to the separations.
or threat thereof, and to the absolute de-
cline in sales or production.

U.S. imports of groundfish decreased
in quantity from 1976 to 1977 and in
the first six months of 1978 compared
to the first six months of 1977. The
ratio of imports to domestic produc-
tion decreased from 1976 to 1977 and
from first half of 1977 to the first half
of 1978.

Commercial landings of groundflsh
at Gloucester, Massachusetts in-
creased from 1976 to 1977 and in the
first six months of 1978 compared to
the first six months of 1977.

On March 30, 1977, the Fisheries
Conservation Zone (FCZ) which limits
domestic and foreign catches within
200 miles of Its boundaries was estab-
lished. Domestic landings of cod, had-
dock and yellowtal flounder were re-
stricted and no foreign fishing of these
species is permitted. Since the institu-
tion of FCZ, total imports of ground-
fish have declined.

CONCLUSION

After careful review, I determine
that all workers of Serafina II. Inc.,
Gloucester, Massachusetts are denied
eligibility to apply for adjustment as-
sistance under Title II, Chapter 2 of
the Trade Act of 1974.

Signed at Washington, D.C. this
29th day of November 1978.

HAmY J. Giw tN,
Acting Director, Office of

Poreign Economic Research.
[FR Doc. 78-34340 Piled 12-7-78; 8:45 am]

[4510-28-M]
[TA-W-4148. 4149]

ST. JOE MINERALS CORP., BALMAT AND
- EDWARDS, N.Y.

Certification Regarding Eligibility To Apply for
Worker Adjustment Assistance

In accordance with Section 223 of
the Trade 'Act of 1974 the Department
of Labor herein presents the results of
TA-W-4148. 4149: investigations re-
garding certification of eligibility to
apply for worker adjustment assist-
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ance as prescribed in Section 222 of
the Act.

The investigation was initiated on
September 13, 1978 in response to a
worker petition received on September
11, 1978 which was filed by Local 3701
of the United Steelworkers of America
on behalf of workers and former work-
ers mining zinc ore and producinj zinc
concentrate at the St. Joe Zinc Com-
pany. Balmat and Edwards, New York.
The investigation revealed that the
correct name of the company is the St.
Joe Minerals Corporation.

The Notice of Investigation was pub-
lished in the FimmAL, REGISTER on Sep-
tember 26, 1978 (43 FR 43588). No
public hearing was requested and none
was held.

The determination was based upon
information obtained principally from
officials of the St. Joe Minerals Corpo-
ration, the US. Department of Com-
merce, the U.S. International Trade
Commission. industry analysts and De-
partment files.

In order to make an affirmative de-
termination and Issue a certification of
eligibility to apply for adjustment-as-
sistance each ofr the group eligibility
requirements of Section 222 of the Act
must be met. It is concluded that all of
the requirements have been met.

United States Imports of zinc con-
centrate increased in the first half of
1978 compared to the first half of.
1977.

The St. Joe Minerals Corporation in-
creased its purchases of imported zinc
concentrate in the first five months of
1978 compared to the first five months
of 1977 while reducing production of
zinc concentrate at its facilities in
Balmat and Edwards, New York
during the same period.

CONCLUSION

After careful review of the facts ob-
tained in the investigation, I conclude
that increases of imports of articles
like or directly competitive with zinc
concentrate produced at the Balmat
and Edwards, New York facilities of
the St. Joe Minerals Corporation con-
tributed importantly to the decline in
sales or production and to the total or
partial separation of workers of that
firm. In accordance with the provi-
sions of the Act, I make the following
certification:

All workers of St. Joe Mineral Corpora-
tion. Balmat and Edwards, New York en-
gaged In employment related to the produc-
tion of zinc ore and zinc concentrate who
became totally or partially separated from
employment on or after May 31, 1978 are
eligible to apply for adjustment assistance
under Title 11, Chapter 2 of the Trade Act
of 1974.
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Signed at Washington, D.C. this

29th day of November 1978.

JAmEs F. TAYLOR,
Director, Office of Management,

Adminstration, and Planning.
(FR Doc. 78-34341 Filed 12-7-78; 8:45 am]

[4510-28-M]

[TA-W-4374]

SUPER KNITTING MILLS, BROOKLYN, N.Y.

Termination of Investigation

Pursuant to Section 221 of the
Trade Act of 1974, an investigation
was initiated on Novefjiber 13, 1978 In
response to a worker petition received
on November*3, 1978 which was filed
on behalf of workers and former work-
ers producing sweaters at Super Knit-
ting Mills, Brooklyn, New York.

The Notice of Investigation was pub-
lished in the FEDERAL REGISTER on No-
vember 24, 1978. (43 FR 55012). No
public hearing was requested and-none
was held.

The Department received a letter
from the petitioning group of workers
requestxTg withdrawal of the petition.
On the basis of the withdrawal, con-
tinuing the investigation would serve
no purpose. Consequently, the investi-
gation has been terminated.

Signed at Washington, D.C. this
29th day of November, 1978.

MARVIN M. FooKs,
Director, Office of

Trade AdjustmentAssistance
[FR Doc. 78-34342 Filed 12-7-78; 8:45 am]

[4510-28-MI

[TA-W-3671]

TARGET TOGS, INC., GARFIELD, N.J.

Certification Regarding Eligibility To Apply for
Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3671: investigation regarding
certification of eligibility to apply for,
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
May 8, 1978 in response to a wbrker
petition received on April 26, 1978
which was filed by the International
Ladies' Garment Workers' Union on
behalf of workers and former workers
producing ladies' sportswear and rain-
coats at Target Togs, Inc. Garfield,
New Jersey. The investigation re-
vealed that Target Togs actually pro-
duces ladies' spring and winter coats,
jackets and vests.

The Notice of Investigation was pub-
lished in the FEDERmA REGISTER on
May 26, 1977 (43 FR 22793). No public

NOTICES

hearing was requested and none was
held.

The informatiola upon which the de-
termination was made was obtained
principally from officials of Target
Togs, Inc., its manufacturers, a cus-
tomer of a manufacturer, the U.S. De-
partment of Commerce, the U.S. Inter-
national Trade Commission, the Na-
tional Cotton Council of America, in-
dustry analysts, and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. The Department's inves-
tigation revealed that all of the re-
quirements have been met.

U.S. Imports of women's, misses',
and children's coats and jackets in-
creased from 2252 thousand dozen in
1976 to 2723 thousand dozen in 1977.
Imports declined from 590 thousand
dozen in the -first .quarter of 1977 to
572 thousand dozen in the first quar-
ter of 1978. The ratio of imports to do-
mestic production increased from 48.3
percent in 1976 to 54.9 percent in 1977.

U.S. imports of women's, misses' and
children's suits decreased from 408
thousand dozen- in 1976 to 384 thou-
sand dozen in 1977 and increased from
62 thousand dozen in the first quarter
of 1977 to 104 thousand dozen in the
first quarter or 1978. The.ratio of im-
ports to domestic production de-
creased from 11.4 percent in 1976 to
10.5 percent in 1977.

The Department conducted a survey
of the principal manufacturers for
which Target Togs, Inc. worked in
1976 and 1977. Two manufacturers
that .accounted for a majority of
Target Togs sales in 1976 and 1977 de-
creased sales with the subject firm
during the period under investigation.
One manufacturer increased imports
of coats and jackets. A major customer
of the other manufacturer that had
decreasing sales revealed that the cus-
tomer decreased purchases from the
manufacturer- and increased imports
of ladies' coats and jackets during the
period under investigation.

CONCLUSION

After careful review of the facts ob-
tained-in the investigation, I conclude
that increased imports of articles like
or directly competitive with the ladies'
coats, jackets and vests produced at
Target Togs, Inc., Garfield, New-
Jersey confributed importantly to the
decline in sales and to the separation
of workers at that plant. In accord-
ance with the provisions of the Act, I
make the following certification:

All workers of Target Togs, Inc., Garfield,
New Jersey who became totally or partially
separated from employment on or after Oc-
tober 1, 1977 are eligible to apply for adjust-

ment assistance under Title II, Chapter 2 of
the Trade Act of 1974.

Signed at Washington, D.C. this 1st
day of December 1978.

HARRY J. GiLMA,
Acting Director, Office of

Foreign Economic Research.
[FR Doc. 78-34343 Flied 12-7-78; 8:45 am]

[4510-28-M]

[TA-W-42641

TEXACO, INC., PITTSBURGH DIVISION OFFICE,
CORAOPOLIS, PA.

Negative determination Regarding Eligiblilly
To Apply for Worker Adjustment Assistance

In ,accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-4264: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the Act.

The investigation was initiated on
October 16, 1978 in response to a
worker petition received on October
12, 1978 which was filed on- behalf of
workers and former workers producing
petroleum products at the Pittsburgh
Division Office in Coraopolis, Pennsyl-
vania of Texaco Incorporated. The In-
vestigation revealed that the workers
at the Pittsburgh Division Office are
engaged In employment related to the
marketing of refined petroleum prod-
ucts.

The Notice of Investigation was pub.
lished in the FEDERAL REGISTER on Oc-
tober 27, 1978 (43 PR 50269). No public
hearing was requested and none was
held.'

The determination was based upon
information obtained principally from
officials of Texaco Incorporated, peti-
tioners, the U.S. Department of Com-
merce, the U.S. International Trade
Commission, industry analysts and De-
partment files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each' of the group eligibility
requirements of section 222 of the Act
fhust be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that increases of imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed importantly to the separations,
or threat thereof, and to the absolute de-
cline in sales or production.
. The evidence developed during the

Department's investigation revealed
that the separation of workers at the
Pittsburgh Division office was attrib-
utable to a consolidation move by
Texaco, resulting in a domestic trans-
fer of operations. Prior to the consoli-
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dation move, divisional offices for
Marketing, Supply and Distribution,
and Fuel Oil were located in different
areas of the country, with Marketing
handled by the Pittsburgh Division
Office. During 1978 Texaco united
these various divisions under the title,
Texaco Petroleum US.A., and trans-
ferred this hew organization to Hous-
ton, Texas. All employees at the af-
fected divisional offices were offered
their same positions in Houston but
some workers were not able to move
and therefore hd to be laid off.

The workers at the Pittsburgh Divi-
sion Office were engaged in employ-
ment related to the marketing of all
petroleum products of Texaco, ranging
from fuel oils to gas. These workers
perform clerical and support activities
in the marketing of these products.
The importation of crude oil pro-
motes, not discourages, employment in
the marketing division since increased
crude oil imports enables the company
to maintain or increase its., domestic
production of refined petroleum prod-
ucts which are marketed by the Pitts-
burgh Division Office.

CONCLUSION

After careful review, I determine
that all workers at the Pittsburgh Di-
vision Office in Coraopolis, Pennsylva-
nia of Texaco Incorporated are denied
eligibility to apply for adjustment as-
sistance under Title II, Chapter 2 of
the Trade Act of 1974.

Signed at Washington, D.C., this
30th day of November 1978. lt

JAzxEs F. TAYLOR,
Director, Office of M6anagement,

Administration, and Planning.
[FR Doc. 78-34344 Filed 12-7-78; 8:45 am]

[4510-28-M]

[TA-W-38113

WEST POINT-PEPPERELL, INC., LINDALE MILL,
LINDALE, GA.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of- 1974 the Department
of Labor herein presents the results of
TA-W-3811: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
June 5, 1978 in response to a worker
petition received on .May 25. 1978
which was filed by the Amalgamated
Clothing and Textile Workers' Union
on behalf of workers and former work-
ers producing denim fabric at the Lin-
dale Mill. Iindale, Georgia of West
Point-Pepperell, Inc.

The Notice of Investigation was pub-
lished in the FEDERAL REGISTER on
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June 20, 1978 (43 FR 26498-99). No
public hearing was requested and none
was held.

The determination was based upon
information obtained principally from
officials of West Point-Pepperell, Inc.,
its customers, the U.S. Department of
Commerce,. the U.S. International
Trade Commission, the American Tex-
tile Manufacturers Institute Industry
analysts and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-

• sistance each of the group eligibility
requirements of Section 222 of the Act

* must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that increases of imports of articles like of
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed importantly to the separations,
or threat thereof, and to the absolute de-
cline in sales or production.

Imports of finished declined from
464 million square yards in 1976 to 453
million square yards in 1977. Imports
increased from 187 million square
yards in the first six months of 1977 to
255 million square yards in the first
six months of 1978. The ratios of Im-
ports to domestic production and con-
sumption remained less than 2 percent
from 1974 through 1977:

A survey of customers who pur-
chased denim fabric from West Point-
Pepperell was conducted. The survey,
in general, indicated that respondents
did not purchase imported denim
fabric.

CONCLUSION
After careful review, I determine

that all workers of the Lindale Mill.
Lindale, Georgia of West Point-Pep-
perell, Incorporated are denied eligi-
bility to apply for adjustment assist-
ance under Title II, Chapter 2 of the
Trade Act of 1974.

Signed at Washington, D.C. this
30th day of November 1978.

JAmES F. TAYLOR,
Director, Office of Management

Administration, and Planning.
(FR Doc. 78-34346 Filed 12-7-78:8:45 am]

[4510-28-M]

[TA-W-41561

WIMAN CORP., BENSON, MINN.
Certification Regarding Eligibllty To Apply for

Worker Adjustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-4156: investigation regarding
certification of eligibility to apply for
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worker adjustment assistance as pre-
scribed In Section 222 of the Act.

The investigation was initiated on
September 13. 1978 in response to a
worker petition received on September
11, 1978 which was filed by the Amal-
gamated Clothing and Textile Work-
ers Union on behalf of workers and
former workers producing luggage and
coats at the Benson, Minnesota plant
of Wiman Corporation. The investiga-
tion revealed that the plant primarily
produced hard-sided luggage.

The Notice of Investigation was pub-
lished in the PEDERAL RxGISTR on Sep-
tember 26, 1978 (43 FR 43588). No
public hearing was requested and none
was held.

The determination was based upon
information obtained principally from
oficlals of Wiman Corporation, its
customers, the U.S. Department of
Commerce. the U.S. International
Trade Commission, industry analysts
and Department files.

In order to make an affirmative de-
termination and issue a certification of
ellgibility-to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. It is concluded that all of
the requirements have been met.

US. imports of luggage increased
both absolutely and relative to domes-
tic production in 1977 from 1976 and
in January-March 1978 compared to
the same period in 1977.

Imports bf luggage by Fingerhut
Corporation, the major purchaser
from and parent firm of Wiman, in-
creased in 1977 from 1976 and in 1978
from 1977.

CONCLUSION
After careful review of the facts ob-

tained in the investigation, I conclude
that increases of imports of articles
like or directly competitive with the
hard-sided luggage produced at the
Benson, Minnesota plant of Wiman
Corporation contributed importantly
to the decline in sales or production
and to the total or partial separation
of workers of that plant. In accord-
ance with the provisions of the Act, I
make the following certification:

All workers of the Benson. Minnesota
plant of Wiman Corporation who became
totally or partlaly separated from employ-
ment on or after August 25. 1977 are eligible
to apply for adjustment asistance under
Title Ii. Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this Ist
day of December 1978.

H Rxy J. GurN,
Acting Director, Office of

Foreign Economic Research.
(FR Doc. 78-34347 Filed 12-7-78:8:45 am]
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[4510-28-M]

[TA-W-4151-4152, 4153, 4154, and 4155]

WIMAN CORP., BIRD ISLAND, WINDOM, GAY-
LORD, SAUK CENTRE, AND PRINCETON,
.MINN.

Certification Regarding Eligibility To Apply for
Worker Adlustment Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-4151-4155: investigation regard-
Ing certification of eligibility to apply
for worker adjustment assistance as
prescribed in Section 222 of the Act.

The investigation was initiated on
September 13, 1978 in response to a
worker petition received on September
11, 1978 which was filed by the Amal-
gamated Clothing and Textile Work-
ers Union on behalf of workeis and
former workers producing men's and
women's sportswear at the following
plants of Wiman Corporation: Bird
Island, Minnesota (TA-W-4151);
Windom, Minnesota, (TA-W-4152);
Gaylord, Minnesota (TA-W-4153);
Sauk Centre, Minnesota (TA-W-4154);
and Princeton, Minnesota (TA-W-
4155). The investigation revealed that
the plants primarily produce men's
and women's coats..

The Notice of Investigation was pub-
lished in the FEDERAL REGISTER on Sep-
tember 26, 1978 (43 FR 43588). No
public hearing was requested and none
was held.

The determination was based upon
information obtained principally from
officials of Wiman Corporation, its
customers, the U.S. Department of
Commerce, the U.S. International
Trade Commission, industry analysts
and Department files.

In order to make an affirmative de-
termination and issue a certification of,
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act
must be met. It is concluded thaLt all of
the requirements have been met.

Imports of men's coats increased
both absolutely and relative to domes-
tic production in 1977. from 1976 and
increased absolutely in January-June
1978 compared to the same period in
1977.

Imports of women's coats increased
absolutely and relative to domestic
production in 1977 from 1976 and de-
creased absolutely in January-June

* 1978 compared to the same period in
1977.

Imports of coats by Fingerhut, the
parent dompany and major purchaser
of Wiman products, increased in 1977
from 1976 and in January-September
1978 from the same period in 1977.

CONCLUSION

After careful review of the facts ob-
tained in the investigation, I conclude
that increases of imports of articles
like or directly competitive with the
men's and women's coats produced at
Wiman Corporation plants at Bird
Island, Windom, Gaylord, Sauk
Centre, and Princeton, Minnesota con-
tributed importantly to the decline in
sales or production and to the total or
partial separation of workers of that
firm. In accordance with the- provi-
sions of the Act, I make the following
certification:

All workers of Wiman Corporation, Bird
Island, Windom. Gaylord, Sauk Centre, and
Princeton, Minnesota who became totally or
partially separated from employment on or
after August 25, 1977 are eligible to apply
for adjustment assistance under Title II,
Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this 1st
day of December 1978.

HARRY J. GiLuwN,
Acting Directoi, Officeof

Foreign Economic Research.
[FR Doc. 78-34348 Filed 12-7-78; 8:45 am]

[4510-28-M]

[TA-W-4066]

WINGATE CO., YERINGTON-, NEV

Notice of Negative Determination Regarding
Eligibility To Apply for Worker Adjustment
Assistance

In accordance with Section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-4066: investigation regarding
certifieation of eligibility to apply for
worker adjustment assistance as pre-
scribed in Section 222 of the Act.

The investigation was initiated on
August 15, 1978 in response to a
worker petition received on August 10,
1978 which was filed on behalf of
workers and former workers of the
Yerington, Nevada facility of Wingate
Company who formerly processed and
supplied sulphur to the Anaconda
Company, Weed Heights, Nevada
mine.

The Notice of Investigation was pub-
lished in the FEDERAL REGISTER on
August 29, 1978 (43 FR 38635). No
public hearing was requested and none
was held.

The determination was based upon
information, obtained principally from
officials of Wingate Company, its cus-
tomer, the U.S. Department of Com-
merce, the U.S. International Trade
Commission, industry analysts and De-
partment files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of Section 222 of the Act

must be met. Without regard to
whether any-of the other criteria have
been met, the following criterion has
not been met:
that increases of Imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed importantly to the separations,
or threat thereof, and to the absolute de-
cline In sales or production.

The Yerington, Nevada facility of
Wingate Company produced crushed
sulphur exclusively for Anaconda
Company's Weed Heights, Nevada
copper mine. There is no corporate re-
lationship between the Wingate Com-
pany and Anaconda. Anaconda Com-
pany reported that they did not
import crushed sulphur in 1976, 1977
or the first half of 1978. Anaconda
Company ceased operations at the
Weed Heights mine in 1978 due to
causes unrelated to Imports of sul-
phur, chiefly low copper prices and in-
creased copper imports. The Weed
Heights mine shutdown in turn caused
Wingate Company to close its Yering-
ton, Nevada facility.

Petitioners allege that imports of
copper caused the shutdown of the
Yerington, Nevada facility. However,
imports of copper cannot be consid-
ered to be like or directly competitive
with sulphuir used in the production of
copper. Imports of sulphur must be
considered in determining imports
injury to workers processing sulphur
at Wingate Company's Yerington,
Nevada facility.

CONCLUSION

After careful review, I determine
that, all workers of the Yerington,
N'evada facility of Wingate Company
are denied eligibility to apply for ad-
justment assistance under Title II,
Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this
30th day of November 1978.

HARRY J. GILmI4,
Acting Director, Office of

Foreign Economic Research.
[FR Doc. 78-34349 Filed 12-7-78; 8:45 am]

[4510-28-M]
INVESTIGATIONS REGARDING CERTIFICA-

TIONS OF ELIGIBILITY TO APPLY FOR
WORKER ADJUSTMENT ASSISTANCE

Petitions have been filed with the
Secretary of Labor under Section
221(a) of the Trade Act of 1974 ("the
Act") and are identified in the Appen-
dix to this notice. Upon receipt of
these petitions, the Director of the
Office of Trade Adjustment Assist-
ance, Bureau of International Labor
Affairs, has instituted ,investigations
pursuant to Section 221(a) of the Act
and 29 CFR 90.12.
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The purpose of each of the investi-
gations is to determine whether abso-
lute or relative increases of imports of
articles like or directly competitive

/with articles produced'by the workers'
firm or an appropriate subdivision
thereof have contributed importantly
to an absolute decline in sales or pro-
duction, or both, of such firm or subdi-
vision and to the actual or threatened
total or partial separation of a signifi-
cant number or proportion of the
workers of such firm or subdivision.

Petitioners meeting these eligibility
requirements will be certified as eligi-
ble to apply for adjustment assistance
under Title II, Chapter 2. of the Act in
accordance with the provisions of Sub-

part B of 29 CFR Part 90. The investi-
gations will further relate, as appro-
priate, to the determination of the
date on which total or partial separa-
tions began or threatened to begin and
the subdivision of the firm involved.

Pursuant to 29 CFR 90.13, the peti-
tioners or any other persons showing a
substantial Interest In the subject
matter of the investigations may re-
quest a public hearing, provided such
request is filed in writing with the Di-
rector, Office of Trade Adjustment As-
sistance, at the address shown below,
not later than December 18, 1978.

Interested persons are invited to
submit written comments regarding
the subject matter of the nvestga-

tions to the Director, Office of Trade
Adjustment Assistance, at the address
shown below, not later than December
18. 1978..

- The petitions filed in this case are
available for inspection at the Office
of the Director, Office of Trade Ad-
justment Assistance, Bureau of Inter-
national Labor Affairs, US. Depart-
ment of Labor. 200 Constitution
Avenue. N.W., Washington. D.C.
20210.

Signed at Washington, D.C. this
30th day of November 1978.

HARorD A. Bp-=r,
Acting Director, Office of

TradeAdjustmentAssistance-

APPENDIX

Petitioner (Union/workers or Location Date Date of Petition Artiles Produced
former workers of;) Receiled Petition Number

Acme Leather Sportswear Amalga- Elizabeth. NJ 11127/78 11/21/78 TA-W-4.451 men's suede and leather sportswear and outer-
mated Cotton Garment & Allied wear
Ind.).

Alantic Steel Casting. Inc. Cheater. Pa. .......... 11/27/73 11/26/78 TA-W4.451 stel castings of vario sizes and weights
(IU MSWA).

Brunswick Worsted Mills (ACTWU)_- Moosup. Conn 11/27/73 11/1/78 TA-W-4.453 distributor of textiles (arta & craftsi to cs-tom-
era

Fiesta.Fashions Inc. (company) - Farmlngdale.N.Y.... 11/27/78 11/21/78 TA-W-4.45t ladle3. mlsz= childrens. Juniors. and girls
coats

Foreman Mfg. Co. Inc. (ILGWU) -.. Collings Lakes. N.J. 11/27/78 11/2078 TA-W-4.455 ladl:c" outerwear
Inland Steel Mining Co. Sherwood IronRiver. Mich -. 11/27/78 11/22/18 TA-W-I.456 mining of Iron ore

Mine (USWA).
Lousons Knitting Mills. Marder Knit- Philadelphia, Pa ........ 11/27/78 1119/78 TA-W-4.457 men's & dw c'geaters

ting-Usil (ILGWU).
Wlliam Pryma. Inc. (ACTIWU - Dayville. Conn - 11/8/78 11/1/78 TA-W-4.453 -owingnoes (notiona
Putnam-Herzl Finishing Company Putnam. Conn - 111678 11/1/78 TA-W-4A59 fnLsh. dye. and coat synthec material

(ACTWU).
Revere Textile Prints (ACTWU)__--_ Sterling. Conn_ __ 11/0/78 11/1/78 TA-W-4.4G0 textile print on cloth
Scasdia Glass Works. Inc. (American Deno-a. W. Va- 11/27178 11/7/78 TA-W-4.461 glxu globes and shades handbiows

Flint Glass Workers Union).
VictoriaPashlons(ILGWU) _ Springfield. Mass.-...... 11/27/78 11/22178 TA-W-4.462 dres. blazers. pants.&Jackets

(FR Doc. 78-34350 Filed 12-7-78: 8:45 ai

[7590-01-M]

NUCLEAR REGULATORY
COMMISSION

[Docket Nos. 50-313 and 50-368]

ARKANSAS POWER & LIGHT CO.

Issuance of Amendments to Facility Operating
Licenses

The U-S. Nuclear Regulatory Com-
mission (the Commissi6n) has issued

-Amendments Nos. 37 and 5 to Facility
Operating Licenses Nos. DPR-51 and
NPF-6, issued to Arkansas Power &
Light Company (the licensee), which
revised the Technical Specifications
for operation of Arkansas Nuclear
One, Units Nos. 1 and 2 (ANO-I&2) lo-
cated in Pope County, Arkansas. The
amendments become effective no later
than 90 days after the date of issu-
ance.

The amendments modify the ANO-
1&2 Technical Specifications dealing
with the plant organization structure,
and revise the ANO-1 Administrative
Controls of the Environmental Tech-
nical Specifications to make them cur-
rent and consistent with ANO-2.

The application for the amendments
comply with the standards and re-
quirements of the Atomic Energy Act
of 1954, as amended (the Act), and the
Commission's rules and regulations.
The Commission has made appropri-
ate findings as required by the Act and
the Commission's* rules and regula-
tions in 10 CFR Chapter I, which are
set- forth In the license amendments.
Prior public notice of these amend-
ments was not required since the
amendments do not involve a signifi-
cant hazards consideration.

The Commission has determined
that the issuance of these amend-
ments will not result in any significant
environmental impact and that pursu-

ant to 10 CFR 51.5(d)(4) an environ-
mental Impact statement or negative
declaration and environmental impact
appraisal need not be prepared in con-
nection with Issuance of these ainend-
ments.

For further details with respect to
this action, see (1) the licensee's filing
dated September 22, 1978, as supple-
mented October 17, 1978. (2) Amend-
ment No. 37 to License No. DPR-51
and Amendment No. 5 to License No.
NPF-6. and (3) the Commission's re-
lated Safety Evaluation. All of these
Items are available for public inspec-
tion at the Commission's Public Docu-
ment Room, 1717 H Street, NW.,
Washington, D.C. and at the Arkansas
Polytechnic College, Russellville, Ar-
kansas. A copy of Items (2) and (3)
may be obtained upon request ad-
dressed to the U.S. Nuclear Regula-
tory Commission, Washington. D.C.
20555, Attention: Director. Division of
Operating Reactors.
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Dated at Bethesda, Md., this 13th
day of November 1978.

For the Nuclear Regulatory Com-
mission.

ROBERT W. REID,
Chief, Operating Reactors

Branch No. 4, Division of Op-
erating Reactors.

[FR Doc. 78-34230 Filed 12-7-78; 8:45 am]

[7590-01-M]

[Docket Nos. STN 50-592; STN 50-593]

ARIZONA PUBLIC SERVICE COMPANY, ET AL
(PALO VERDE NUCLEAR GENERATING STA-
TION, UNITS 4 AND 5)

Supplemental Notice of Hearing and Notice of
Opportunity To Intervene With Regard to
Environmontal Issues in Hearing on Applica-
tion for Construction Permits

On May 8, 1978, the Nuclear Regula-
tory Commission published in the FED-
ERAL REGISTER a notice of a hearing to
be held to consider theapplication for
construction permits filed by Arizona
Public Service Company on behalf of
itself and ten joint applicants-South-
ern California Edison Company, El
Paso Electric Company, San Diego
Gas and Electric Company, Nevada
Power Company, Department of
Water and Power of the City of Los
Angeles, City of Anaheim, California,
City of Burbank, California, City of
Glendale, California, City of Pasade-
na, California, City of Riverside, Cali-
fornia (43 FR 19727). These permits
would authorize construction of two
pressurized water nuclear reactors des-
ignated as the Palo Verde Nuclear
Generating Station, Units 4 and 5 (the
facilities), each of which will be de-
signed for operation at a core power
level of 3,800 thermal megawatts, with
a net electrical output of approximate-
ly 1,307 megawatts. The proposed
facilities are to be located in Maricopa
County, Arizona, about 36 miles west
of Phoenix.

That Aotice, ainong other things,
provided an opportunity to intervene
to any person whose interest may be
affected by the proceeding, who
wishes to participate as a party in the
proceeding. However, because at the
time of that notice the Environmental
Report required by 10 CFR § 50.30(f)
of the Commission's regulations had
not been filed, petitioners for leave to
intervene were not required to raise
environmental issues by the deadline
established in the notice. Further-
more, the notice stated that after the
Environmental Report was filed the
Board would publish a notice of oppor-
tunity to intervene in the proceeding
with regard to Issues raised by the En-
vironmental Report.

Therefore, by January 8, 1979, any
person whose interest may be affected
by the proceeding and who desires to

participate as a party must file a writ-
ten petition for leave to intervene in
accordance with the provisions of 10
CFR § 2.714. Any such petition for
leave to intervene shall be limited to
environmental issues and shall set
forth with particularity the interest of
the petitioner in the proceeding, and
how that interest may be affected by
the results of the proceeding. The pe-
tition should specifically explain the
reasons why intervention should be
permitted with particular reference to
the following factors: (1) the nature of
the petitioner's right under the Act to
be made a party to the proceeding; (2)
the nature and extent of the petition-
er's property, financial, or other inter-
est in the proceeding; and (3) the pos-
sible effect of any order which may be
entered in the proceeding on the peti-
tioner's interest. The petition should
also identify the specific environmen-
tal aspect(s) of the subject matter of
the proceeding as to which petitioner
wishes to intervene. Any person who
has filed a petition for leave to inter-
vene may amend a petition, but such
an amended petition must satisfy the
specificity requirements described
above. A petition that sets forth con-
tentions relating only to matters out-
side the jurisdiction of the Commis-
sion will be denied.

Not later than fifteen (15) days prior
to the first prehearing conference
scheduled in the proceeding, the peti-
tioner shall file a supplement-to the
petition to intervene which must in-
clude a list of the environmental con-
tentions which are sought to be litigat-
ed in the proceeding, and the bases for
each contention set forth with reason-
able specificity. A- petitioner who fails
to file'such a supplement which satis-
fies these requirements with respect to
at least one contention on environ-
mental issues will not-be permitted to
participate as a party.

Persons permitted to intervene on
environmental issues become parties
to the proceeding, subject to any limi-
tations in the order granting leave to
intervene, and have the opportunity to
present evidence and cross-examine
witnesses.

Nontimely filings will not be enter-
tained absent a determination by the
Atomic Safety and Licensing Board
that the petitioner has made a sub-
stantial showing of good cause for the
granting of a late petition. That deter-
mination will be based upon a balanc-
ing of-the factors specified in 10 CFR
§§ 2.714(a)(1)-(v) and 2.714(d).

A petition for leave to intervene on
environmental issues shall'be filed
with the Secretary of the Commission,
United States Nuclear ,legulatory
Commission, Washington, D.C. 20555,
Attention: Docketing and Service Sec-
tion, or may be delivered to the Com-
mission's Public Document Room,

1717 H Street, N.W., Washington, D.C.
20555. A copy of the petition should
also be sent to the Executive Legal Di-
rector, U.S. Nuclear Regulatory Com.
mission, Washington, D.C. 20555, and
to -Arthur C. Gehr, Esq., Snell &
Wilmer, 3100 Valley Center, Phoenix,
Arizona 85073, attorney for the appli-
cant. Pending further order of the
Board, parties are required to file, pur-
suant to the provisions of 10 CFR
§2.708, an original and twenty (20)
conformed copies of each such paper
with the Commission. Any questions
or requests for additional information
regarding the content of this notice
should be addressed to the Chief
Hearing Counsel, Office of the Execu-
tive Legal Director, U.S. nuclear Regu-
latory Commission, Washington, D.C.
20555.

For further details, see the applica-
tion for construction permits dated
March 1, 1978, including site suitabil.
ity information, and the applicants'
environmental report dated Oct6ber
10, 1978, which, along with any
amendments or supplements thereto,
are or will be available for public In-
spection at the Commission's Public
Document Room, 1717 H Street, N.W.,
Washington, D.C. 20555, between the
hours of 8:30 a.m. and 5:00 p.m. on
weekdays. Copies of these documents
will also be available at the Phoenix
Public Library, Science and Industry
Section, 12 East McDowell Road,
Phoenix, Arizona 85004, for inspection
by members of the public between the
hours of 10:00 a.m. and 9:00 p.m.
Monday through Thursday, 10:00 a.m.
and 6:00 p.m. Friday, 9:00 a.m. and
6:00 p.m. Saturday, and 2:00 p.m. and
6:00 p.m. on Sunday. As they become
available, a copy of the safety evalua-
tion report by the Commission's staff,
the raft and final environmental
statements, the report of the Advisory
Committee on Reactor Safeguards
(ACRS), the proposed construction
permits, the transcripts of the pre.
hearing conferences and of the hear-
ing, and other relevant documents,
will also be available at the above loca-
tions. Copies of the proposed construc-
tion permits and the ACRS report
may be obtained, when available, by
request to the Director, Division of
Project Management, U.S. Nuclear
Regulatory Commission, Washington,
D.C. 20555. Copies of the Commis-
sion's staff safety evaluation report
and final environmental statement,
when available, may be purchased at
current rates, from the National Tech-
nical Information Service, Department
of Commerce, 5285 Port Royal Road,
Springfield, Virginia 22161.

It is so ordered.

Dated at Bethesda, Maryland, this
4th day of December, 1978.
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For the Atomic Safety arid Licensing
Board.

ROBERT M. LAZO,
Chairman.

FR Doe. 78-34229 Filed 12-7-78;8:45 am]

[7590-01-M]

[Docket Nos. 50-424; 50-4253

GEORGIA POWER CO. (ALVIN W. VOGTLE
NUCLEAR PLANT, UNITS I AND 2)

Request for Order to Suspend Construction
Permits of Georgia Power Company for
Vogtle Units 1 and 2

Notice is hereby that by letter dated
October 31, 1978, -Georgians Against
Nuclear Power, Atlanta, Georgia, re-
quested that the Commission suspend
the construction permits issued to
Georgia Power Company for the Alvin
W. Vogtle Nuclear Plant, Units I and
2, and hold hearings to determine the
need for the Vogtle unitsin light of al-
legedly new evidence concerning elec-
trical demand in Georgia and relative
costs of energy alternatives. This re-
quest is being treated under 10 CFR
2.206 of the Commission's regulations.
Action will be taken on this request
within a reasonable time.

A copy of the request is available for
inspection in the Commission's Public
Document Room, 1717 H Street NW.,
Washington, D.C. 20555, and at the
local public document room for the
Alvin W. Vogtle Nuclear Power Plant
located at the Burke County Library,
4th Street, Waynesboro, Georgia
30830.

Dated at Bethesda, Md. this 30th
day of November 1978.

For the Nuclear Regulatory Com-
mission.

HAROLD D oN,
Director Office of

Nuclear Reactor Regulation.
EFR Doc. 78-34231 Filed 12-7-78; 8:45 am]

[7590-01-M]

[1UREG-75/087]

REVISION TO THE STANDARD REVIEW PLAN

Issuance and Availability

As a continuation of the updating
program, for the Standard Review
Plan (SRP) previously announced,
(FmRL REGisTEm notice dated .De-
cember 8, 1977), the Nuclear Regula-
tory Commission's (NRC's) Office of
Nuclear Reactor Regulations has pub-
lisiled Revision No. -1 to Sections Nos.
2.1.2, Exclusion Area Authority and
Control, 2.1.3, Population Distribu-
tion; 2.2.3, Evaluation of Potential Ac-
cidents, 6.1.2, Organic Materials, 6.4.
Habitability Systems, 15.1.5, Radiolo-
gical Consequences of Main Steam

Line Failures Outside Containment
(PWR), 15.4.9, Radiological Conse-
quences of Control Rod Drop Acci-
dents (BWR), 15.6.3, Radiological Con-
sequences of Steam Generator' Tube
Failure (PWR), 15.7.5, Spent Fuel
Cask Drop Accidents of the SRP for
the NRC staff's safety review of appli-
cations to build and operate light-
water-cooled nuclear power reactors.
The purpose of the plan, which is com-
posed of 224 sections, is to Improve
both the quality and uniformity of the
NRC staff's review of applications to
build new nuclear power plants, and to
make information ,about regulatory
matters widely available, Including the
improvement of commuication and
understanding of the staff review
process by interested members of the
public and the nuclear power industry.
The purpose of the updating program
is to revise sections of the SRP for
which changes in the review plan have
been developed-since the original Issu-
ance in September 1975 to reflect cur-
rent practice.

Copies of the Standard Review Plan
for the Review of Safety Analysis Re-
ports for Nuclear Power Plants, which
has been identified as NUREG-75/087,
are available from the National Tech-
nical Information Service, Springfield.
Virginia 22161. The domestic price Is
$70.00, including first-year supple-
ments. Annual subscriptions for sup-
plements alone are $30.00. Individual
sections are available at current prices.
The domestic price for Revision No. 1
to Section No. 2.1.3 is $4.00, 2.1.2 is
$4.00, 2.2.3 Is $4.00, 6.1.2 Is $4.00, 6.4 Is
$4,00, 15.1.5 Is $4.00, 15.4.9 Is $4.00,
15.6.3 is $4.00, 15.7.5 is $4.00. Foreign
price information Is available from
NTIS: A copy of the Standard Review
Plan including all revisions published
to date is available for public inspec-
tion at the NRC's Public Document
Room at 1717 H Street, NW., Wash-
ington, D.C. 20555 (5 U.S.C. 552(a)).

Dated at Bethesda, Md., this 16 day
of October 1978.

For the U.S. Nuclear Regulatory
Commission.

Djnmms R. MuL.,
Deputy Director, Division of Site

Safety and Environmental
Analysis, Office of Nuclear Re-
actorRegulation.

EFR Doe. 78-34235 Filed 12-7-78: 8:45 am]

[7590-01-M]

[Docket No. 50-312]

SACRAMENTO MUNICIPAL UTILITY DISTRICT

Issuance of Amendment to Faolity Operating
License

The U.S. Nuclear Regulatory Com-
mission (the Commission) has issued
Amendment No. 24 to Facility Operat-

Ing License No. DPR-54 issued to Sac-
ramento Municipal Utility District,
which revised Technical Specifications
for operation of the Rancho Seco Nu-
clear Generating Station, located in
Sacramento County, California. The
amendment is effective as of its date
of Issuance.

This amendment revises the admin-
istrative controls portion of the Tech-
nical Specifications to reflect a revised
plant organization structure and clari-
fy the review requirements for
chiange to the Security and Emergen-
cy Plans and their implementing pro-
cedures.

The application for the amendment
complies with the standards and re-
quirements of the Atomic Energy Act
of 1954, as amended (the Act), and the
Commission's rules and regulations.
The Qommission has made appropri-
ate findings as required by the Act and
the Commission's rules and regula-
tions in 10 CFR Chapter I, which are
set forth in the license amendment.
Prior public notice of this amendment
was not required since the amendment
does not involve a significant hazards
consideration.

The Commission has determined
that the issuance of this amendment
will not result in any significant envi-
ronmental Impact and that pursuant
to 10 CFR 51.5(d)(4), an environmen-
tal impact statement, or negative dec-
laration and environmental impact ap-
praisal need not be prepared in con-
nection with Issuance of this amend-
ment.

For further details with respect to
this action, see (1) the application for
amendment dated February 21, 1978,
(2) Amendment No. 24 to License No.
DPR-54, and (3) the Commission's re-
lated Safety Evaluation. All of these
Items are avallable'for public inspec-
tion at the Commisson's Public Docu-
ment Room, 1717 H Street, N.W.,
Washington, D.C., and at the Business
& Municipal Department, Sacramento
City-County Library, 828 1 Street, Sac-
ramento, California. A copy of items
(2) and (3) may be obtained upon re-
quest addressed to the U.S. Nuclear
Regulatory Commission. Washington,
D.C. 20555, Attention: Director, Divi-
sion of Operating Reactors.

Dated at Bethesda, Md., -this 14th
day of November 1978.

Romutr W. RzI,
Chief, Operating Reactors

Branch No. 4, Division of Op-
erating Reactors.

(FR Doe. 7844232 Filed 12-7-78; 8:45 am]
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[7590-01-M1

EDocket Nos. STN 50-518, STN 50-519, SIM
50-520, STN 50-521]

TENNESSEE VALLEY AUTHORITY

Issuance of Amendment to Construction Permit

Notice is hereby given that U.S. Nu-
clear Regulatory Commission (the
Commission) has issued Amendment
No. 1 to Construction Permit No.
CPPR-150, Amendment No. 1"to Con-
struction Permit No. CPPR-'151,
Amendment No. 1 to Construction
Permit No. CPPR-152, and Amend-
ment No. 1 to Construction Permit No.
CPPR-153 issued to the Tennessee
Valley Authority. The amendments re-
flect the addition of a construction
phase monitoring plan for 'mussels
during discharge diffuser construction.
The amendments are effective Ss of
the date'of issuance.

The amendments were issued in re-
sponse to a Decision on Motion for
Summary Disposition by, the Atomic
Shfety and Licensing Board (Board)
dated October 31, 1978.

For further details with respect to
this action, see (1) the Board's Deci-
.,ion on Motion for Summary Disposi-
tion dated October 31, 1978, (2)
Amendment No. 1 to Construction
Permit CPPR-150, (3) Amendment No.
1 to Construction Permit CPPR-151,
(4) Amendment No. 1 to Construction
Permit CPPR-152, and (5) Amend-
ment No. 1 to Construction Permit
CPPR-153. All of these items and
other related material are available
for public inspection at, the Commis-
sion's Public Document Room, 1717 H
Street, NW., Washington, D.C., and at
the Local Public Document Room lo-
cated at the Tennessee State Library
and Archives, 403 Seventh Avenue,
North, Nashville, Tennessee.

A copy of items (2), (3), (4), and (5)
may be obtained upon request ad-
dressed to the U.S. Nuclear Regula-
tory Commission, Washington, D.C.
20555, Attention: Director, Division of
Site Safety and Environmental Analy-
sis.

Dated at Bethesda, Md., this 30th
day of November 1978.

For the Nuclear Regulatory Com-
mission.

WM. H. REGAN, Jr.,
- Chief, Environmental Projects

Branch 2, Division 'of Site
Safety and Environmental
Analysis.

[FR Doc; 78-34233 Fied 12-7-78, 8:45 am]

[7590-01-M]

[Docket No. 40-1162]

WESTERN NUCLEAR, INC.

Availabllty of Draft Environmental Statement
for Split Rock Mill

Pursuant to the National Environ-
mental Policy Act of 1969 and the
United States Nuclear Regulatory
Commission's regulations in 10 CFR
Part 51, notice is hereby given that a
Draft Environmental Statement pre-
pared by the Commission's Office of
Nuclear Material Safety and Safe-
guards related to the operations of the
Split Rock Uranium Mill located in
Fremont County, Wyoming, is availa-
ble for inspection by the public in -the
Commission's Public Document Room
at 1717 H Street, N.W., Washington,
D.C. .20555. The Draft Statement is
also being made available at the State
Clearinghouse, State Planning Coordi-
nator, Office of the Governor, Capitol
Building, Cheyenne, Wyoming 82001.
Requests for copies of the Draft Envi-
ronmental Statement (identified as
NUREG-0451) should be addressed to
the U.S. Nuclear Regulatory Commis-
sion, Washington, D.C. 20555, Atten-
tion: Divsion of Technical Informa-
tion and Document Control.

The Applidant's Environmental
Report and supplements by Western
Nuclear, Inc. are also available for
public inspection at the above-desig-
nated locations. Notice of availability
of the Applicant's Environmental
Report was published in the FMDERAL
REGISTER on February 24, 1977 (42 FR
10913).

Pursuant to 10 CFR" Part 51, inter-
ested persons may submit comments
on the Draft Environmental State-
ment for the Commission's considera-
tion. Federal and State agencies are
being provided with copies of the
Draft Environmental Statement (local
agencies may obtain these documents
upon request). Comments by Federal,
State, and local officials, or other per-
sons received by the Commission will
be made available for public inspection
at the Commission's Public Document
Room in Washington, D.C. Comments
are due by January 22, 1979. Upon
consideration of comments submitted
with respect to the Draft Environmen-
tal Statement, the Commission's staff
will prepare a Final Environmental
Statement, the availability of which
will be published in the FEDERAL REG-
ISTER.

Comments on the Draft Environ-
mental Statement from interested per-
sons of the public should be addressed
to the U.S. Nuclear Regulatory Com-
mission, WAshington, D.C. 20555, At-
tention: Director, Division of Fuel
Cycle and Material Safety.

Dated at Silver Spring, Md., this
17th day of November, 1978.

For the Nuclear Regulatory Com-
mission.

Ross A. SCAlANO,
Section Leader, Uranium Mill

Licensing Section, Fuel Proc.
essing and Fabrication
Branch, Division of Fuel Cideti
and Material Safety.

(FR Doc. 78-34234 Filed 12-7-78 8:45 tun)

[7590-01-M]
REGULATION OF RADIOACTIVE WASTE

STORAGE AND DISPOSAL FACILITIES

Workshop on State Participation

On January 16-18, 1979, the Nuclear
Regulatory Commission will sponsor a
State workshop on State participation
in the regulation Of waste storage and
disposal facilities. This workshop is
being held to obtain views Of, and to
provide opportunity for discussion
among State and NRC officials on
methods to improve the opportunities
for State participation in the process
for siting, licensing and developing nu-
clear waste storage and disposal facili-
ties.
.The workshop, which will be open to

the public, will be held on January 16
from 1 p.m. to 5 p.m., on January 17
from 9 a.m. to 5 p.m. and JanUary 18
from 9 a.m. to 12 Noon at the Shera-
ton-Biltmore Hotel in Atlanta, Ga.

Persons who wish further informa-
tion about this workshop should con-
tact Sheldon A. Schwartz, Office of
State Programs, U.S. Nuclear Regula.
tory Commission, Washington, D.C.,
20555, or call him at 301-492-7794.
-Dated at Bethesda, Md., this 1st day

of December, 1978.
For the Nuclear Regulatory Com-

mission.
ROBERT G. RYAN,

Director,
Office of State Programs.

(FR Doc. 78-34228 Filed 1 -- 78; 8:45 am]

[7590-01-M]

[Docket No. 50-37 etc.]

COMMONWEALTH EDISON CO.

(DRESDEN STATION, UNITS 2 AND 3, AND
QUAD CITIES STATION, UNITS I AND 2)

Order

Before the Atomic Safety and LI-
censing Board.

On November 9, 1978, this Board
gave notice that a Special Prehearing
Conference in the above-captioned
proceeding (Docket Nos. 50-237, 50-
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249, 50-254, 50-265; amendments to
Facility Operating License Nos. DPR-
19, DPR-25, DPR-29, DPR-30) would
be held Friday, December 15, 1978, in
Rock Island, Illinois. In response to
this notice, the parties to this proceed-
ing and the persons seeking to inter-
vene in this proceeding (petitioners)
jointly arranged and participated in a
telephone conference on November 17,
1978 with the Chairman of the Board
in order to discuss the Special Pre-
hearing Conference. During the tele-
phone conference the parties and the
petitioners requested a postponement
of the tpecial Prehearing Conference
to January 10, 1979 and requested that
it be held in Chicago, Illinois instead
of Rock Island, Illinois.

The parties and petitioners stated'
that there was a strong likelihood that
they could agree upon a set of stipu-
lated contentions if additional time
were allowed for filing contentions,
and it was possible that they could
agree upon an agreement making
known the particular interest of af-
fected members of petitioner Natural
Resources Defense Council and peti-,
tioner Citizens for a Better Environ-
ment While implementing the desire of
these petitioners to prevent the identi-
ty of their members from becoming
publicly known.
. For good cause shown, the Special
Prehearing Conference scheduled for
December 15, 1978 is hereby cancelled
and notice is hereby given that the
Conference shall be held at 10:30 am.
on Thursday, January 11, 1979 in the
Tax Courtroom (room 1743), United
States Courthouse and Federal Build-
ing, 219 South Dearborn Street, Chica-
go, Illinois.

The parties and petitioners are di-
rected to report to the Board on De-
cember 15, 1978 the progress of the ne-
gotiations looking toward the agree-
ments mentioned above.

It is so ordered.

Dated at Bethesda, Maryland, De-
cember 1, 1978.

For the Atomic Safety and Licensing
Board designated to rule on petitions
for-leave to intervene.

GARY L. M=nOLLIN,
ChaLirmn.

[FR Doc. 78-34160 Filed 12-7-78;8:45 am]

[3110-01-M]

OFFICE OF MANAGEMENT AND
BUDGET

CLEARANCE OF REPORTS

List of Requests

The following is a list of requests for
clearance of reports intended for use
in collecting information from the
public received by the Office of Man-

agement and Budget on December 1,
1978 (4,4 U.S.C. 3509). The purpose of
publishing this list In the FEmERAL
Recrsmrt is to inform the public.

The list includes-
The name of the Agency sponsoring

the proposed collection of informa-
tion;

The title of each request received;
The Agency form number(s), If ap-

plicable; the frequency with which the
information Is proposed to be collect-
ed;

An indication of who will be the re-
spondents to the proposed collection;

The estimated number of responses:
The estimated burden in reporting

hours; and
The name of the reviewer or review-

ing division or office.
Requests for extension which appear

to raise no significant Issues are to be
approved after brief notice through
this release.

Further information about the Items
on this daily list may be obtained from
the Clearance Office, Office of Man-
agement and Budget, Washington,
D.C. 20503 (202-395-4529), or from the
reviewer listed.

NEW FORMS

DEPARTMENT OF ENERGY

Emergency Heating Oil Telephone Survey
EIA-127
Other (see SF-83)
Heating oi resellers
9.600 responses; 2.400 hours
Hill, Jefferson B.. 395-5867.
Emergency Product Price Telephone Survey
EIA-126
Other (see SP-83)
Refiners and large resellers
3,240 responses: 3.240 hours
Hill, Jefferson B.. 395-5867.

DEPARTMENT OF HEALTH. EDUCATION. AND
WELFARE

Office of Education
Study of Program Management Procedures

in the Campus
Based and Basis Grant Programs
OE-637
Single-time
Finan. aid officers, the fiscal officers, stu-

dents
19.350 responses: 9.225 hours
Laverne V. Collins. 395-3214.
Office of Education
National Survey of Individualized Education

Program
OE 631
Single-time
Teachers, principals, directors, superinten-

dents
4,920 responses; 922 hours
Laverne V. Collins, 395-3214.
Social Security Administration
Quarterly Statement of Expenditures
SSA-41
Quarterly
St. and poss. rep. their tot. and Fed. share

expend, pub. assls.
876 responses, 3,504 hours
Reese, B. F., 395-3211.

DEPARtT5=N OF JUSTICE

Law Enforcement Assistance Administra-
tion

NCJRS Market Survey Forms
(Series 1431)
Sincle-time
NCJRS services
4.200 responses: 1.390 hours
Laverne V. Collins, 395-3214.

R vsioNs

DEPARTMEN T OF AGP.CULTURZ

Animal and Plant Health Inspection Service
Certificate for Poultry or Hatching Eggs for
Export

VS 17-6
On occasion
Poultry farms and hatcheries
16.000 rsponse 2.080 hours
ElleLt, C. A.. 395-6132.

DEPARTUENT OF AGRICULTU=E

Food Safety and Quality Service
Application for Export Certification and/or

Stamps
(Meat, poultry, veal products)
MP 412
On occasion
Exporters of meat and meat products
31.835 response. 5,305 hours
Ellet. C. A.. 395-6132.

DEPARTMENT OF LABOR

Bureau of Labor Statistics
Form Letter for Collection of Convention

Proceedings and Constitutions and Form
Letter Requesting Convention Dates

BLS-2410
On occasion
Labor organizations
150 responses; 23 hours
Strasser. A.. 395-6132.

DAvID R. IZUTHOLD,
Budget andManagement

Off icer.
(FR Doc. 78-34293 Filed 12-7-78; 8:45 am]

[8010-01-M]
SECURITIES AND EXCHANGE

COMMISSION

[Release No. 20809; 70-62291

ALABAMA POWER CO., ET AL

Proposal to Issue Frst Mortgage Bonds for

Sinking Fund Purposes

DECEPIER 1. 1978.
In the matter of Alabama Power

Company, P.O. Box 2641, Birming-
ham, Alabama 35291: Gulf Power
Company, P.O. Box 1151, Pensacola,
Florida 35320; Georgia Power Compa-
ny, P.O. Box 4545, Atlanta, Georgia
30302; Mississippi Power Company,
P.O. Box 4079, Gulfport, Mississippi
39501.

Notice is hereby given that Alabama
Power Company ("Alabama"), Gulf
Power Company ("Gulf"), Georgia
Power Company ("Georgia"), and Mis-
sissippi Power Company ("Mississip-
pi"), all of which are public-utility sub-
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sidiaries of The Southern Company, a
registered holding company, have filed
a declaration with this Commission
pursuant to the Public Utility Holding
Company Act of 1935 ("Act"), designa-
ting Sections 6(a) and 7 of the Act and
Rule 50(a)(5) promulgated thereunder
as applicable to the following pro-
posed transactions. All interested per-
sons are referred to the declaration,
which is'summarized below, for a com-
plete statement of the proposed trans-
actions.

-Alabama, Georgia, Gulf and Missis-
sippi propose to issue their respective
First Mortgage Bonds ("Sinking Fund
Bonds") and to surrender such Sink-
ing Fund Bonds to the trustees under
their respective Indentures for the
purpose of satisfying the sinking fund
(improvement fund, in the case of Ala-
bama) requirements thereunder to be
satisfied on or prior to June 1, 1979.
The amounts and series of Sinking
Fund Bonds are proposed to be issued
as follows:

Name of Company Amount Series

Alabama ....................................................................................................... $18,433,000 3 % Series due 1985.
Georgia ............................................................................ . . . . 23,312,000 2%/% Series due 1980.
Gulf ........... 3.... ..................................................... . . " 2,777,000- 3V% Series due 1984.
Mssipp ................ ... . .......................................................... 2,621,000 2% Series due 1980.

The Sinking Fund Bonds are to be
issued on the basis of unfunded net
property additions, thus making avail-
able for construction purposes cash'
which would otherwise be needed to
satisfy the sinking fund requirements
or to purchase bonds to be used for
such purpose. It is stated that the de-
livery of the Sinking Fund Bonds is
exempt from the competitive bidding
requirements of Rule 50 by reason of
clause (a)(5) thereof inasmuch as such
bonds will not constitute obligations of
the companies for the payment of-
money.

In order to issue bonds for sinking
(improvement) fund purposes each of
the indentures have similar coverage
requirements. Currently, Alabama
does not have the necessary coverage
to issue any additional bonds under its
Indenture because of a'lack of earn-
ings. If, at the time necessary to satis- -
fy the sinking fund requirement, Ala-
bama is unable to issue additional
bonds for that purpose, it will be nec-
essary for Alabama to satisfy such re-
quirement by depositing cash with its
trustee.

The fees, commissions, and expenses
incurred or to be incurred in connec-
tion with the proposed, transactions
total $8,000, including fees for legal
counsel of $1,600 and charges of trust-
ees of $4,000. -

The issuance of the bonds by Ala-
- bama and Georgia has been expressly

authorized by the Alabama Public
Service Commission and the Georgia
Public Service Commission, respective-,
ly; the Florida Public Service Commis-
alon has jurisdiction over the issuance
of the Sinking Fund Bonds by gulf,
and application for approval will be
made before such commission.

It is stated that no other state com-
mission and no federal commission,
other than 'this Commission, has juris-
diction over the proposed transactions.
- Notice is. further given that any in-
terested person may, not later than
December 28, 1978, request in writing
that a hearing be held on such matter,
stating the nature of his interest, the
reasons for such request, and the-
issues of fact or law raised by said dec-
laration which he desires to contro-
vert; or'he may request that he be no-
tified if the Commission should order
a hearing thereon. Any such request
should be addressed: Secretary, Securi-
ties and Exchange Commission, Wash-
ington, D.C. 20549. A copy of such re-
quest should be served personally or
by mail upon the declarants at the
above-stated addresses, and proof of
service (by affidavit or, in case of an
attorney at law, by certificate) should
be filed with the request. At any time
dfter said date, the declaration, as
filed or as it may be amended, may be
permitted to become effective as pro-
vided in Rule 23 of the general rules
and regulations promulgated under
the Act, or the Commission may grant
exemption from such rules as provided
in Rules 20(a) and 100 thereof or take
such other action as it may deem ap-
propriate. Persons who request a hear-
ing or advice as to whether a hearing
is ordered will receive any notices and
orders issued in this matter, including
the date of the hearing (if ordered)
aid any postponements" thereof.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

GEORGE A. FITzsIMMoNs,
- Secretary.

FR- Doe. 78-34203 Filed 12-7-78;'8:45 am]

[8010-01-M]

Re]. No. 10504; 812-4394]

AMERICAN VARIABLE ANNUITY LIFE ASSUR-
ANCE COMPANY AND AMERICAN VARI-
ABLE ANNUITY LIFE ASSURANCE COMPANY
SEPARATE ACCOUNTS D AND E

Application Approving Certain Offers of Ex-
change and for Exemption From the Provi-
sions

DEcEmBEn 1, 19711.
Notice is hereby given that Ameri-

can Variable Annuity Life Assurance
Company (the "Company"), and
American Variable Annuity Life As-
surance Company Separate Accounts
D and E (the "Separate Accounts"),
440 Lincoln Street, Worcester, MA
01605, as issuers of the Company's in-
dividual non-qualified variable annuity
contracts to be funded by the Sepa-
rate Accounts (the "Contracts"), have
filed an application on November 13,
1978, pursuant to Section 11 of the In-
vestment Company Act of 1940 (the
"Act') for an order approving certain
offers of exchange and pursuant to
Section 6(c) of the Act exempting the
company and the Separate Accounts
(hereinafter collectively -referred to as
the."Applicants") from Sections 26(a)
and 27(c)(2) of the Act. All interested
persons are referred to the application
on file with the Commission for a
statement of the representations
therein which are summarized below.

The Company Is a stock life insur-
ance company organized under the
provisions of the Delaware Insurance
Code in July 1974. It is the successor
in interest by virtue of merger to the
stock life insurance company of the
same name which was Incorporated in
the State of Arkansas in January 1967.
The Company is a wholly-owned sub-
sidiary of State Mutual Life Assurance
Company of America ("State
Mutual"), a mutual life insurance com-
pany incorporated under the laws of
the Commonwealth of Massachusetts
in 1844. The Company's principal
operational office is In Worcester,
Massachusetts. As of December 31,
1977, the Company had total assets in
excess of $60 million and capital and
surplus in excess of $3.5 million. As of
June 30, 1978, capital and surplus of
the Company exceeded $4 million.

The Separate Accounts are separate
accounts of the Company established
by the Board of Directors of the Com-
pany, pursuant to Section 2933 of the
Delaware Insurance Code, on Febru-
ary 21, 1978 to fund certain of the
Company's variable annuity contracts.
The Separate Accounts are registered
collectively as a unit investment trust
under the Act. The assets of Separate

FEDERAL. REGISTER, VOL 43, NO. 237-FRIDAY, DECEMBER 8, 1978

57698



NOTICES •

Account D will be invested entirely in
shares of Colonial Option Income
Fund, Inc.; the assets of Separate Ac-
count E will be invested entirely in
shares of Colonial Income Fund, Inc.
(hereinafter referred to as the Funds).

The Funds are. registered as open-
end diversified management invest-
ment companies under the Act and are
managed and distributed by Colonial
Management Associates, Inc. ("Colo-
nial") which is indirectly a wholly-
owned subsidiary of State Mutual. Co-
lonial is registered as an investment
adviser under the Investment Advisers
Act of 1940 and as a brokerdealer
under the Securities Exchange Act of
1934 and is a member of the NASD.
Colonial will serve as principal under-
writer for the Contracts.

The Company proposes to issue a
new series of individual single pay-

.ment -deferred variable annuity con-
tracts to be funded through the Sepa-
rate Accounts. Net purchase pay-
ments, in a minimum amount of
$10,000, may be allocated to either or
both Separate Accounts, subject to a
minimum of $1,000 allocated to each
separate account to which net pur-
chase payments are allocated. Pur-
chase payments under the Contracts
may be allocated to accumulate in
either or both Separate Accounts.

Subject to conselit of the Company,
the contracts permit a Contract
Owner prior to .the annuity com-
mencement date to transfer all or a
portion of the accumulated value in
one Separate Account to the other
Separate Account without imposition
of any charge for sales and adminis-
trative expense. Currently, the Com-
pany imposes the following non-dis-
criminatory restrictions on transfers:

(1) Each transfer must involve a
minimum of $1,000.

(2) If the transfer would reduce the
value of the account from which the
transfer is made to less than $1,000,
the Company will include the remain-
ing value in the amount transferred.

(3) At least 30 days must have
elapsed since the last transfer, if a pre-
vious transfer has been made.

Such restrictions are subject to
change by the Company. Applicants
state that the transfer privilege, in-
cluding any restrictions currently in-.
posed.by the Company, will be de-
scribed in the current prospectuses re-
lating to the Contracts.

Applicants further state that the
purpose of the transfer provisions of
the contracts is to provide 'the con-
tract owners the flexibility to re-direct
their investments as they deem appro-
priate from time to time.:

SEcTON 11

Section 11(a) makes it unlawful for
any registered open-end investment
company to make an offer to the
holder of a security of such company

to exchange that security for a secur-
ity in the same or any other invest-
ment company on any basis other
than the net asset value of such secu-
rities, unless the terms of the offer
have been first submitted to and ap-
proved by the Commission. Subsection
(c) of Section 11 applies the provisions
of subsection (a) "Irrespective of the
basis of the exchange" to "any type of
offer of exchange of the securities of
registered unit investment trusts or
registered fdce amount certificate
companies for the securities of any
other investment company."

Applicants state that the transfer
provision of the Company's contncts
would permit a transfer of accumulat-
ed values under one Separate Account
to the other Separate Account, both
Separate Accounts being registered
collectively as a unit investment trust
and the transfers would thus involve
an "exchange" from one "division" of
the unit investment trust to another
"division" of the same unit investment
trust. Applicants state that there
would be no change in or exchange of
the variable annuity contracts for
which the Separate Accounts serve as
funding vehicles. However, In the
event Section 11(a) may be considered
applicable by virtue of Section 11(c),
Applicants are seeking, to the extent
necessary, approval of the Commission
pursuant to Section 11 of the Act for
an exemption from the provisions of
Section 11 so that Applicants may
offer owners of the contracts the
transfer provisions described above,
subject to the right of the Company to
change non-discriminatory restrictions
on such transfers described above by
reducing or increasing the minimum
amounts transferable and the time
period between transfers.

Applicants state that the exchanges
will be based on the unit values of the
Separate Accounts next computed
after a written request signed by the
Contract Owner is received at the
Company's principal office and no fee,
penalty or other charge will be as-
sessed by the Company against con-
tract owners for utilizing such transfer
provision.

Applicants assert that the transfer
privilege provided by Applicants Is in
no way inequitable to Contract
Owners. Applicants state that the
transfer provision is undertaken on an
entirely no-load basis; the transfers
will be effected at the current unit
values of the Separate Accounts which
is equivalent to an exchange at net
asset value per share. Neither the
Company nor either of the Separate
Accounts will receive any charge or
load in connection with the exercise of
the transfer provision. Applicants
state that current prospectuses of
both the Separate Accounts and the
Funds requested by the investor will
be provided to any such Contract

57699

Owner, as required by law, in connec-
tion with the exercise of this transfer
provision. The terms of the Contract
will remain the same. Applicants
assert that the main reason for trans-
fer provisions is to provide Contract
Owners with the right to transfer ac-
cumulated values to a Separate Ac-
count which operates under invest-
ment objectives more closely aligned
to such Contract Owner's current fi-
nancial objectives and to provide such
Contract Owner flexibility in financial
planning. Applicants further assert
that allowing transers on the terms
described herein is consistent with the
protection of Contract Owners and the
purposes clearly intended by the
policy and provisions of the Act.

SscvxoNs 26(a) Am 27(c(2)

Sections. 26(a) and 27(c)(2) of the
1940 Act provide, in substance, that a
registered unit investment trust or
Issuer of a periodic payment plan cer-
tificate and any depositor and under-
wTiter for such investment company
are prohibited from selling periodic
payment plan certificates unless the
proceeds of all payments, other than
the sales load. are deposited with a
qualified bank as trustee and are held
under an indenture or agreement con-
taining the following provisions: (1)
That the trustees or custodian be a
bank of a designated size, (2) that the
assets be held in trust and only certain
charges be made against them, (3)
that the trustee or custodian may only
resign in a specified fashion and (4)
that certain records be kept and notice
given to securities holders in the event
of substitution of the trust's secif-ities.

Applicants state that the provisions
of Section 26(a) and 27(c)(2) were de-
signed to assure performance of con-
tractual obligations under periodic
payment plans, to minimize the oppor-
tunities for misuse of the assets of
unit investment trusts and to prevent
sponsors from reaping hidden profits.

Applicants further state that under
the provisions of the Delaware Insur-
ance Laws, the Company is not permit-
ted to hold itself out as a trustee of
the property of a Separate Account
(and cannot place such property in
trust in the hands of another). Howev-
er, IRS regulations require use of a
custodian for the purpose of establish-
Ing certain tax records which will
permit the Company to minimize the
impact of capital gains taxes on the

-Separate Accounts. Applicants are
seeking an exemption from Section
26(a) and Section 27(c)(2) to the
extent necessary to permit State
Mutual to serve as custodian of the
assets of the Separate Accounts on the
ground that-State Mutual's and the
Company's status as regulated insur-
ance companies and the Company's
obligations as an insurance company
to the Contract Owners provide sub-
stantially the protection contemplated
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by the requirements of Section 26(a)
and 27(c)(2). -

Applicants state that fund shares
owned by the Separate Accounts will
be held on an open account basis and
will not be represented by any trans-
ferable stock certificates. The records
of the Separate Accouiit will reflect its
ownership of Fund Tshares and Fund
records will reflect Separate Account
ownership. The records of the Fund
and of the Separate Account will be
cross-verified to insure accuracy. The
Company will perform all accounting
functions relating to the Separate Ac-
counts. The accounting systems for
the Separate Accounts will incorpo-
rate internal controls existing in the
Company's Accounting Department,
and will be subject to audit by the In-
ternal Auditing Department of the
Company and a firm of independent
accountants. Applicants assert that
under the foregoing circumstances,
the dangers against which Section
26(a) and 27(c)(2) are directed are not
present.

The Applicants consent to this re-
quested exemption being made subject
to the condition (a) that deductions
under the Contracts for administrative
services shall not exceed such reason-
able amount as the Commission shall
prescribe, the Commission reserving
jurisdiction for such purposes, and (b)
that the payment of sums and charges
out of the assets of the Separate Ac-
counts shall not be deemed to be
exempted from regulation by the
Commission by reason of the request-
ed order: Provided, the Applicants'

,consent to this condition shall not be
deemed to be a concession to the Com-
mission of authority to regulate the
payment of sums and charges out of
such assets other than charges for ad-
ministrative services, and the Appli-
cants reserve the right in any proceed-
ing before the Commission or in any
suit or action in any court to assert
that the Commission has no authority
to regulate the payment of such other
sums and charges.

Section 6(c) of the'Act provides that
the CommissioA may conditionally
exempt any person o tiansaction
from any provisions of the Act if such
exemption is necessary or appropriate
in the public interest and consistent.
with the protections of investors and
the purposes fairly-intended by the
policy and provisions of the Act.

Notice is further given that any in-terested person may, not later than
December 26, 1978 at 5:30 p.m., submit
to the Commission in writing a request
for a hearing on the application, ac-
companied by a statement of the
nature of his or her interest, the rea-
sons for such request, and the issues,
if any, of fact or law proposed to 'be
controverted, or he or she may request
that he or she be notified if the Corn-

NOTICES

mission shall order a hearing thereon.
Any such communication should be
addressed to: George A. Fitzsimmons,
Secretary, Securities and Exchange
Commission,, Washington, D.C. 20549.
A copy of such request shall be served
personally or by mail upon Applicant
at the address stated above. Proof of
such service (by affidavit or, in the
case of an attorney at law, by certifi-
cate) shall be filed contemporaneously
with the request. An order disposing
of the matter will be 'issued-as of
course following December 26, 1978,
unless the Commission thereafter
orders a hearing upon request or upon
the.Commission's own motion. Persons
who request a hearing, or advice as to
whether a hearing is ordered, will re-
ceive notice of further developments
in this matter, including the date of
the hearing (if ordered) and any post-
ponements thereof.

For the Commission, by the Division
of Investment Management, -pursuant
to delegated authority.

GEORGE A. FITZSIMMONS,
Secretary.

[FR Doc. 78-34204 Filed 12-7-78; 8:45 am]

[8010-01-M]

[Rel. No. 20793; 70-5723]

APPALACHIAN POWER CO. AND SOUTHERN
APPALACHIAN COAL CO.

Proposed Capital Contribution To Coal Mining
Subsidiary

NovExmER 28, 1978.
Notice is hereby given that Appala-

chian" -Power Company ("Appala-
chian"), 40 Franklin Road, Roanoke,
Virginia 24009, an electric utility sub-
sidiary company of American Electric
Power Company, Inc., a registered
holding company, and Southern Appa-
lachian Coal Company ("SACO"), 301
Virginia Street, Charleston, West Vir-
ginia 25327, a coal mining subsidiary
of Appalachian, have filed with this
Commission a declaration and amend-
ment thereto pursuant to the Public
Utility Holding Company. Act of 1935
("Act"), designating Section 12 of the
Act and Rule 45 promulgated thereun-
der as applicable to the proposed
transaction. All interested persons are
referred to the declaration, which is
summarized below, for a complete
statement of the proposed transaction.

By order dated March 6, 1972
(HCAR No. 17507), Appalachian was
authorized to acquire through Decem-
ber 31, 1974, up to 10,000 shares of
SACO's common stock for a considera-
tion of $2,000 per share. Appalachian
so acquired 6,950 shares of SACO's
common stock, the proceeds from such
acquisition being used by SACO for in-
vestment in mining plant and for
working capital. SACO is developing

coal lands and reserves, presently
owned by Appalachian at sites known
as Bull Creek, Lens Creek, Julian and
Tasa located in the counties of Boone,
Kanawha and Lincoln, West Virginia,
which are estimated to contain cur-
rent coal reserves of 50,000,000 tons.

By declaration filed herein Appala-
chian requests authority to make capi-
tal contributions to SACO through

'December 31, 1978, of up to
$23,000,000. It is stated that SACO
proposes to expand its mining pro-
gram so as to assure a reliable supply
of low-sulfur coal for use at Appala-
chian's generating plants. Approxi-
mately 75% of the coal produced will
be delivered to the John E. Amos
Plant, with the remainder being deliv-
ered to the Kanawha River Plant and,
perhaps, the Phillip Sporn Plant. It is
stated that such coal will displace coal
that would otherwise be purchased on
a spot basis or under short-term con-
tracts.

The annual rate of production by
SACO was 1,437,018 tons in 1976 and
915,243 tons in 1977, and is estimated
at 900,000 tons for 1978 (1978's results
having been affected by the coal
miners' strike) and 1,700;000, tons for
1979. Declarants state that SACO's
capital expenditures for its expansion
program were $11,100,000, $11,100,000
and $700,000 for the years 1975, 1970
and 1977, respectively, and that
SACO's estimated capital expendi-
tures for 1978 and 1979 are $500,000
and $9,000,000, respectively.

Declarants state that SACO's expah.
sion program has been financed large-
ly through retained earnings, which
have accumulated to approximately
$15,000,000 as of September 30, 1978,
Declarants propose that a portion of
the proposed capital contributions of
$23,000,000 be utilized to finance the
payment by SACO of dividends to Ap-
palachian in the amount of the previ.
ously accumulated retained earnings,
The remaining amount of the pro.
posed capital contribution will be uti-
lized for mine development, for coal
mining equipment and structures, and
to finance SACO's expansion of Its
mining program, including estimated
construction expenditures of
$9,000,000 for 1979.

Development costs include expendi-
tures relating to site preparation, the
mine portal, extensions of slopes or
shafts from the portal and overhead
expenditures. Overhead expenditures
include the excess of production costs
over revenues from coal sale during
the development period, construction,
engineering and design expenditures,
temporary facilities and allowances for
funds used during construction.

Mining equipment acquired or to be
acquired by SACO includes mining
machines, bolting machines, convey.
ors, power centers, batteries and char.
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gers, personnel carriers, rock dusters,
shuttle cars, coal haulers and bulldoz-
ers together with other miscellaneous
transportation and coal . handling
equipment.

The fees and expenses to be incurred
in connection with the proposed trans-
action are estimated at $4,500. The
State Corporation Commission of Vir-
ginia' and the West Virginia Public
Service Commission have authorized
the proposed $23,000,000 capital con-
tribution. It is stated that no other
state commission and no federal com-
mission, other than this Commission,
has jurisdiction over the proposed
transaction.

Notice is further given that any in-
terested person may, not later than
December 26, 1978, request in writing
that a hearing be held on such matter,
stating the nature of his interest, the
reasons for such request, and the
issues of fact or law raised by said dec-
laration, as amended, which he desires
to controvert; or he may request that
he be notified if the Commission
should order a hearing thereon. Any
such request shouldbe addressed: Sec-
retary, Securities and Exchange Com-
mission, Washington, D.C. 20549. A
copy of such request should be served
personally or by mail upon the declar-
ants at the above-stated addresses, and
proof of service (by affidavit or. in
case of an attorney at law, by certifi-
cate) should be filed with the request.
At any time after said date the decla-
ration, as amended or as it may be fur-
ther amended, may be permitted to
become effective as provided in Rule
23 of the general rules and regulations
promulgated under the Act, or the
Commission may grant exemption
from such rules as provided in Rules
20(a) and -100 thereof or take such
other action as it may deem appropri-
ate. Persons who request a hearing or
advice as to whether a hearing is or-
dered will receive any notices and
orders issued in this matter, including
the date of the hearing (if ordered)
and any postponements thereof.
* For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

GEORGE A. FITsIMMONS,
Secretary.

[FR Doc 78-34205 Yded 12-7-78; 8:45 am]

[8010-01-M]

[Release No. 10503; 812-4379]

COLONIAL TAX-MANAGED TRUST AND
COLONIAL MANAGEMENT ASSOCIATES, INC.
-Filing of Application of the Act To Permit an

Offer of Exchange an Exemption
- -NOvmER 30, 1978.

Notice is hereby given that Colonial
Tax-Managed Trust ("Tund"), 75 Fed-

eral Street, Boston, Massachusetts
02110, an open-end, diversified, man-
agement investment company regis-
tered under the Investment Company
Act of 1940 ("Act"), and Colonial Man-
agement Associates, Inc. ("CMAI"),
the investment adviser to and the
principal underwriter for the Fund
(collectively "Applicants"), filed an ap-
plication on October 18, 1978, and an
amendment thereto on November 16,
1978, for an order of the Commission
(1) pursuant to Section 11(a) of the
Act, permitting the Fund to offer to
exchange its shares for shares of In-
terCapital Liquid Asset Fund, Inc.
("ICAP"), held in a Colonial Exchange
Account on the basis of their relative
net asset values per share at the time
of the exchange except for a $5 service
charge and (2) pursuant to section 6(c)
of the Act, exempting Applicants from
the provisions of Section 22(d) of the
Act and the rules thereunder to
permit the sale of fund shares
through such exchange offers without
imposition of the customary sales
charge. All interested persons are re-
ferred to'the Application on file with
the Commission for a statement of the
representations contained therein.
which are summarized below.

Applicants state that CMAI, as prin-
cipal underwriter for the Fund, will
maintain a continuous public offering
of the shares of the Fund at net asset
value plus a sales charge. Applicants
also state that Fund shares will be
sold with a maximum sales charge of
8.5% and that no sales charge will be
imposed on the reinvestment of divi-
dends and capital gains.

ICAP is an open-end investment
company registered under the Act. Ap-
plicants state that ICAP invests pri-
marily in short-term money market In-
struments, acts as distributor of its
own shares, and imposes no sales or
administrative charge in connection
with the sale of Its shares. Applicants
propose to permit certain ICAP share-
holders who were formerly sharehold-
ers of the Fund to reacquire shares of
the Fund by exchanging their ICAP
sharis held in the shareholder's name
at ICAP In a Colonial Exchange Ac-
count (hereinafter referred to as the
"Exchange Privilege"). ICAP shares
held in a Colonial Exchange Account
may only be acquired (1) by investing
directly the net proceeds from a re-
demption of Fund shares In ICAP
shares or (2) by reinvesting in ICAP
shares income dividends and capital
gains distributions paid on all ICAP
shares held in a Colonial Exchange
Account. Applicants state that ICAP
shares acquired in any other manner
would not qualify for the Exchange
Privilege. Applicants state that the
Fund imposes no charge on redemp-
tion of Its shares and that a sharehold-
er of the Fund will be able to redeem
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Fund shares and to purchase shares of
ICAP to be held In the shareholder's
name at ICAP In a Colonial Exchange
Account (Provfded. That the investor's
minimum initial investment in ICAP
shares is $5,000) without payment of
any redemption or sales charge other
than a $5 service fee which will be
charged by Bradford Trust Company
of Boston ("Bradford"). the Fund's
transfer and shareholder services
agent, for setting up a shareholder's
Colonial Exchange Account at ICAP
and for handling all exchanges made
pursuant to the Exchange Privilege.
Applicants represent that the custom-
ary sales charge described in the pro-
spectus of the Fund would not be iin-
posed In connection with the exchange
of ICAP shares for shares of the Fund
and that no other charge will be im-
posed by ICAP or by Applicants on
such exchange.

Applicants state that the proposed
Exchange Privilege will enable any
shareholder of the Fund, who redeems
his shares in the Fund and uses the
proceeds of such redemption to ac-
quire ICAP shares held in a Colonial
Exchange Account, to reacquire shares
of the fund with the proceeds from
the redemption of the ICAP shares in
the investor's Colonial Exchange Ac-
count without incurring the Fund's
customary sales charge. A participant
in a Colonial Exchange Account may
exercise the Exchange Privilege at any
time by instructing ICAP to redeem
shares of ICAP held in the investor's
Colonial Exchange Account and to
apply the proceeds of the redemption'
to the acquisition of Fund shares. The
Exchange Privilege will not be availa-
ble with respect to the proceeds from
a redemption of ICAP shares that are'
paid directly to the investor. The
Fund and ICAP have reserved the
right to establish 'a limit on the
number of exchanges pursuant to the
Exchange Privilege that any investor
may make within a certain period. In
addition, the Exchange Privilege will
be subject to termination by the Fund
or by ICAP or not less than six
months prior written notice to holders
of ICAP shares in a Colonial Ex-
change Account. The Exchange Privi-
lege will lapse for an investor if the in-
vestor's account with the Fund has a
zero share balance for a period of
three consecutive years. Finally, an in-
vestor maintaining a Colonial Ex-
change Account will receive a current
prospectus both of ICAP and of the
Fund, provided that the investor re-
mains entitled to exercise the Ex-
change Privilege."

Section 11(a) of tha Act provides, in
part, that it shall be unlawful for any
registered open-end company or for
any principal underwriter for such
company to make or cause to be made
an offer to the holder of a security.of
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such company or any other open-end
investment company to exchange his
security in the same or another such
company on any basis other than the
relative net asset values of the respec-
tive securities to be exchanged, unless
the terms of the offer have first sub-
mitted to and -approved by 'the Com-
mission.

Applicants assert that the Exchange
Privilege is an integrated arrange-
ment, exercisable only by an investor
who initially acquires ICAP shares by
redeeming Fund shares and by using
the proceeds of 'that redemption to
purchase ICAP shares. Applicants
submit that an exercise of the Ex-.
change Privilege may be deemed to be
an exchange on a basis other than the
relative net asset value of the shares
exchanged, because a $5 service charge
will be imposed on the initial acquisi-
tion of ICAP shares held in Colonial
Exchange Accounts. Applicants repre-
sent that the $5 service charge will
defray the administrative costs includ-
ed in each exchange.

Section 22(d) of the Act provides, in -
part, that no registered investment
company or principal underwriter for
such company shall sell any redeem-
able security issued by such company,
to any person except at a current of-
fering price described in the prospec-
tus.

Section 6(c) of the Act provides, in
part, that the Commission, by order
upon application, may conditionally or
unconditionally exempt any person,
security, or transaction, or any class or
classes of persons, securities, or trans-
actions, from any provision of the Act,
if and to the extent such exemption is
necessary or appropriate in the public
interest and consistent with the pro-
tection of investors and the purposes
fairly intended by. the policy and pro-
visions of the Act.

Applicants state that the Exchange
Privilege may be deemed to violate
Section 22(d) of the Act, since an in-
vestor would be able to purchase Fund
shares without incurring the custom-
ary sales charge. Applicants state that
each investor eligible to exercise the'
Exchange Privilege must initially have
been an investor in the Fund. Appli-
cants also state that each investor eli-
gible to exercise the Exchange Privi-
lege will continue to receive a current
prospectus of the Fund while holding
a Colonial Exchange Account with
ICAP. Applicants assert that no addi--
tional sales efforts will be involved in
connection with the reacquisition of
shares of the Fund and that, accord-
ingly, no sales charge should. be im-
posed on the investors.,Applicants also
assert that the Exchange Privilege will
not enable any investor to avoid pay-
ment of the applicable sales charge on
his original investment in -Fund
shares.

NOTICES.

Notice is furtler given that any in-
terested person may, not later than
December 26, 1978, at 5:30 p.m.,
submit to the Commission in writing a
request for a hearing on the matter ac-
companied by a statement as to the
nature of his interest, the reason for
such request, and the issues, if any, of
fact or law proposed to be controvert-
ed, or he may request that he be noti-
fied- if the Commission shall order a
hearing thereon. Any such communi-
cation should be addressed: Secretary,
Securities and Exchange Commission,
Washington, D.C. 20549. A copy of
such request shall be-served personally
or by mail upon Applicants at the ad-
dress stated above. Proof of such serv-
ice (by affidavit or, in the case of an
attorney-at-law, by certificate) shall be
filed contemporaneously with the re-
quest. As provided by Rule 0-5 of the
rules and regulations promulgated
under the Act, an order disposing of
the application will be issued as of
course following said date unless the
Commission thereafter orders a hear-
ing upon request or upon the Commis-
sion's -own motion. Persons who re-
quest a hearing, or advice as to wheth-
er a hearing is ordered, will receive
any notices and orders issued in this
matter, including the date of the hear-
ing (if ordered) and any postpone-
ments thereof.

For the Commission, by the Division
of Investment Management, pursuant
to-delegated authority.

GEORGE A. FITZSIMMONS,
Secretary.

'EFR Doc. 78-34206 Filed 12-7-78; 8:45 am]

[8010-01-MI

[Release No. 20807; 70-6238]

COLUMBIA GAS SYSTEM, INC., ET AL.

Proposed Open Account Advances to Subsidi-
ary Companies by Parent Company in Con-
nection With Intrasystem Prepayment of
Promissory Notes and Related Transactions

DECEMBER 1, 1978.
In the matter of the Columbia Gas

System, Inc., Columbia LNG Corpora-
tion, Columbia Gas Development Cor-
poration, Columbia Gas System Serv-
ice Corporation, 20 Montchanin Road,
Wilmington, Delaware 19807; Colum-
bia Gas Transmission Corporation,
1700 MacCorkle Avenue, S.E., Charles-
ton, West Virginia 25314; Columbia
Gas of Ohio, Inc., Columbia Gas of
Kentucky, Inc., Columbia Gas of Vir-'
ginia, Inc., Columbia Gas of West Vir-
ginia, Inc., Columbia Gas of Pennsyl-
Vania, Inc., Columbia Gas of New
York, Inc., Columbia Gas of Maryland,
Inc., 99 North Front Street, Columbus,
Ohio 43215; Columbia Gulf Transmis-
sion. Company, 3805 West Alabama
Avenue, Houston, Texas 77027; Colum-

bia Hydrocarbon Corporation, The
Inland Gas Company, Iic., 340-17th
Street, Ashland, Kentucky 41101.

Notice is hereby given that The Co-
lumbia Gas System, Inc. ("Columbia"),
a registered holding company, and Its
wholly-owned subsidiary companies
listed above, have filed an application-
declaration with this Commission pur-
suant to the Public Utility Holding
Company Act of 1935 ("Act"), designa-
ting Sections 6(a), 6(b), 9, 10, and 12(b)
of the Act and Rules 42(b)(2) and 45
promulgated thereunder as applicable
to the proposed transactions. All Inter-
ested persons are referred to the appli-
cation-declaration, which Is summa-
rized below, for a complete statement
of the proposed transactions.
_ It is stated that during the winter

heating season Columbia's distribution
subsidiary companies generate sub-
stantial amounts of cash In excess of
current requirements. During the
same period, however, the transmis-
sion subsidiary companies generate
lesser amounts of cash and have gen-
erally larger construction expendi-
tures, requiring Columbia to advance
funds to such subsidiary companies, In
recent years, the Commission has au-
thorized-open account advances by Co-
lumbia to subsidiary companies and
certiin related transactions which are
designed to alleviate this situation.
The present filing requests authoriza-
tion to continue such transactions
during the calendar year 1979.

It is proposed that the subsidiary
companies listed 'below will prepay
from time to time prior to the end of
1979, with excess cash In aggregate
amounts not to exceed the amounts
set forth below, a portion of their out-
standing installment promissory notes
("Notes") held by Columbia. The fol,
lowing amounts represent the estimat-
ed aggregate maximum excess funds
that'such companies are expected to
accumulate at any one time during the
year 1979.
Columbia Gas System Service

Corporation ............................ $0,000,000
Columbia Gas Transmission Cor.

poration ......................................... . 375.000,000
Columbia Gas of Pennsylvania,

Inc. .................................................. 40,000,000
Columbia Gas of New York,'Inc.. 7,00,000
Columbia Gas of Maryland. Inc.... 4,000,000
Columbia Gas of Kentucky. Inc ... 12,000,000
Columbia Gas of Virginia, Inc ...... 5,000,000
Columbia Gas of West Virginia.

Inc. .................................................. 20.000,000
Columbia Gas of Ohio. Inc ............. 90,000,000
Columbia Gulf Transmission

Company ....................................... 4 125,000,000
Columbia Hydrocarbon Corpora.

tion ........................ ... . 3.,300.000
The Inland Gas Company. Inc... 3.00,000
Columbia LNG Corporation 3......... 9,000,000
Columbia Gas Development Cor.

poration ............................ 35,000,000

Total ......................................... $819,300,000

The Notes ("Indebtedness") prepaid
by the individual companies Will be
those bearing the highest interest rate
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or rates outstanding at the time of
each prepayment. Interest on such In-
debtedness will cease upon prepay-
ment and recommence upon res-
suance. As any of such companies re-
quire funds for construction and other
corporate purposes after prepayment,
it is proposed that advances be made
to them on open account by Columbia,
provided that at no time will the
amount of such advances to-any sub-
sidiary exceed the amount of Indebt-
edness theretofore prepaid by it, less
any current maturities applicable to
prepaid Notes which would have-ma-
tured subsequent to the date of pre-
payment.

The open account advances to any
subsidiiry company will bear interest
commencing on the date of the ad-
vances, at the same rate or rates as
borne by the equivalent principal
amounts of Indebtedness previously
prepaid by it during 1979, but in re-
verse -order to that of the prepay-
ments, i.e., beginning from the lowest
rate payable on the Indebtedness pre-
viously prepaid to the highest rate. In-
terest on the open account advances
will become due on June 30, 1979, and
December 31, 1979, and/or on the date
such advances are repaid by the Issu-
ance of Notes. It is further proposed
that advances on open account to indi-
vidual subsidiary companies will be In-
creased or decreased from time to time
in accordance with variations in the
cash flow of the individual subsidiary
companies. The proposed advances
will not be in excess of the Indebted-
ness prepaid theretofore. At such time
as the advances to any subsidiary com-
pany equal the aggregate amount of
the -ndebtedness prepaid by it, or in
any-event not later than December 31.
1979, such prepaid Indebtedness will
be reinstated in repayment.of the out-
standing open account advances.

Financing of construction or gas
storage programs of any operating
subsidiary company pursuant to Com-
mission authorization will not be con-
summated until such time as advahces
have been made in amount equal to
the amount of Indebtedness prepaid.
Any subsidiary company which during
1979 has borrowed on open account
from Columbia an amount smaller
than the amount of 'Indebtedness
theretofore prepaid by it will, on De-
cember 31, 1979, reinstate its Indebt-
edness to Columbia in an amount suf-
ficient to discharge its open account
-borrowings, and the balance of its pre-
paid Indebtedness will be considered
to have been permanently prepaid.
Such permanent prepayment would be
applied against Indebtedness bearing
the highest interest rates and would
be consummated only with respect to
Indebtedness bearing interest at a rate
equal to, or in excess of the rate appi-
cable to borrowings by subsidiary com-

NOTICES

panies from Columbia as of December
31, 1979. In the event that a perma-
nent prepayment by any subsidiary
company would be Indicated with re-
spect to Notes bearing an interest rate
less than the rate applicable to debt
purchased by Columbia from subsidi-
ary companies at December 31, 1979,
such Notes will be reissued by the sub-
sidiary company at or before the end
of 1979.

It is stated that the proposed trans-
actions are designed to achieve the fol-
lowing: (1) Flexibility to prepay at the
earliest possible date inventory loans
with commercial banks and other
short-term borrowings. (2) deferment
of outside financing until aggregate
system funds approach a minimum
balance, (3) facilitate the internal fi-
nancing of emergency requirements,
and (4) allow subsidiaries, during any
period in which they have excess cash,
to temporarily prepay Notes owed Co-
lumbia, thereby decreasing their own
net corporate interest expense.

Expenses to be incurred by Colum-
bia and Its subsidiary companies In
connection with the proposed transac-
tions are estimated at $,000, including
$3,000 for service, at cost, provided by
Columbia Gas System Service Corpo-
ration.

It is stated that the Public Service
Commission of West Virginia has au-
thorlzed the prepayment and rels-
suance of prepaid Notes by Columbia
Gas of West Virginia, Inc. that the
Public Service Commission of New
York has authorized the relssuance of
prepaid Notes by Columbia Gas of
New York, Inc., that the Public Serv-
ice Commission of Kentucky has au-
thorized the ressuance of prepaid
Notes by Columbia Gas of Kentucky,
Inc., and that the State Corporation
Commission of Virginia has authorized
the reissuance of prepaid Notes by Co-
lumbia Gas of Virginia, Inc. It Is repre-
sented that no other state or federal
commission, other than this Commls-
sion, has Jurisdiction over the pro-
posed transactions. The applicants-de-
clarants have requested that authori-
zation be granted to file certificates
under Rule 24 with respect to the pro-
posed transactions on a quarterly
basis.

Notice is further given that any In-
terested person may. not later than
December 26, 1978. request In writing
that a hearing be held on such matter,
stating the nature of his interest, the
reasons for such request; and the
issues of fact or law raised by said ap-
plicaWtion-declaration which he desires
to controvert; or he may request that
he be notified should the Commission
order a hearing In respect thereof.
Any such request should be addressed:
Secretary, Securities and Exchange
Commission, Washington. D.C. 20549.
A copy of such request should be
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served personally or by mall upon the
applicants-declarants at the above-
stated addresses, and proof of service
(by affidavit or, in case of an attorney
at law, by certificate) should be filed
with the request. At any time after
said date, the application-declaration,
as filed or as It may be amended, may
be granted and permitted to become
effective as provided in Rule 23 of the
general rules and regulations promul-
gated under the Act, or the commis-
sion may grant exemption from such._
rules as provided in Rules 20(a) and
100 thereof or take such other action
as It nay deem appropriate. Persons
who request a hearing or advice as to
whether a hearing is ordered will re-
ceive any notices and orders issued in
this matter, including the date of the
hearing (if ordered) and any postpone-
ments thereof.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

GEoa= A. Fzm IoNs,
Secretary.

(FR Doe. 78-34207 Ffled 12-7-78; 8:45 am]

[8010-01-hi

[Rel ese No. 20808; 70-6240]

CONSOUDATED NATURAL GAS CO., ET AL

Prposed Open Account Advances to Subzidf-
cry Co"mpanes by Parent Company in Cor-
mcd2o With Intrasystem Prepayment of
Promissory Notes end Related Trmsacions

Dzczmnm 1.1978.
In the matter of Consolidated Natu-

ral Gas Company. 30 Rockefeller
Plaza, New York, New York 10020;
CNG Producing Company. -Consoli-
dated Gas Supply Corporation, Con-
solidated System LNG Company, the
East Ohio Gas Company, the Peoples
Natural Gas Company, West Ohio Gas
Company.

Notice is hereby given that Consoli-
dated Natural Gas Company ("Consol-
Idated"), a registered holding compa-
ny, and Its subsidiary companies, CNG
Producing Company ("Producing
Company"), Consolidated Gas Supply
Corporation ("Suppfy Corporation"),
Consolidated System LNG Company
('NG Company"), The East Ohio
Gas Company ("East Ohio"), The Peo-
ples Natural Gas Company ("Peo-
ples"), and West Ohio Gas Company
("West Ohio"), have filed an applica-
tion-declaration with this Commison
pursuant to the Public Utility Holding
Company Act of 1935 ("Act"), designa-
ting Sections 6(a), 6(b), 7, 9(a), 10, and
12(b) of the Act and Rules 42(b)(2Y, 45,
and 50(a)(3) promulgated thereunder
as applicable to the proposed transac-
tions. All interested persons are rp-
ferred to the application-declaration,
which is summarized below, for a com-
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plete statement of the proposed trans-
actions.

It is stated that certain companies in
the Consolidated system temporarily
accumulate cash over and above cur-,
rent requirements, for the most part
because of large seasonal heating busi-
ness. At the same time, Consolidated
may require funds for working capital
and for the financial requirements of
other system companies. Therefore,
Consolidated may be making short-
-term borrowings when subsidiaries
with- excess cash are making tempo-
rary money-market investments out-
side the system. It is stated that it
would be advantageouis to alleviate
this situation and to continue the tem-
porary prepayment of the subsidiaries'
long-term notes which optimizes the
internal utilization of excess cash
funds accumulated within the system.

It is proposed that the following sub-
sidiaries make'temporary prepayments
on long-term notes held by Consoli-
dated from excess cash funds, from
time to time prior to December 31,
1979, not exceeding at any time the
aggregate amounts set forth below:

East Ohlo .................................................. $75.000.000
Peoples ....................................................... 15.000.000
Producing Company . .... 10.000.000
Supply Corporation ................................. 50.000,000
LNG Company ............................... I I.... 10.000.000
West Ohio ................... 3,500,000

$163,500.000

Consolidated estimates that the ag-
gregate prepayment of $163,500,000 is
the maximum that can be utilized for
the temporary financing of system re-
quirements during 1979.

The long-term notes temporarily
prepaid by an individual subsidiary
will be those bearing the highest inter-
est rate outstanding at the time of
each prepayment. .Interest on such
notes will cease upon prepayment and
start again upon reinstatement of the
notes. As funds are thereafter re-
quired by such subsidiary for corpo-
rate purposes, including construction,
it is proposed that advances be made
on open account to the subsidiary by
Consolidated in an aggregate amount
not to exceed the amount of long-term
notes previously prepaid, less any cur-
rent maturities applicable to notes
which have matured subsequent to the
prepayment dates. The open account
advances will bear interest at the same
rate or rates as borne by the equiva-
lent principal amounts of the notes
previously prepaid by such subsidiary
during 1979, but in reverse order to
that of the prepayments, i.e., from the
lowest rate on the notes previously
prepaid to the highest rate. Interest
on the 'open account advances will
commence on the date of the advance
and will become due on June 30, 1979,
and December 31, 1979, and/or on the
date such advances are repaid by the
reinstatement of the prepaid notes. "

NOTICES

- It is proposed that open account ad-
vances to a subsidiary be increased or
decreased from time to time in accord-
ance with variations in the cash flow
of the subsidiary; however, at no time
will the advances outstanding be in
excess of the notes prepaid. At such

-time as the open account advances
equal the aggregate, amount of 'the
prepaid notes, or in any event not
later than December -31, 1979,-the
notes prepaid by a subsidiary will be
reinstated in repayment of the related
outstanding open account advances
made to the subsidiary by Consoli-
dated. However, if the aggregate of
the notes prepaid exceeds such ad-
vances at the end of 1979, Consoli-
dated proposes to make cash repay-
ment of the difference in order to
effect reinstatement of the proposed
notes in full. No financing of any sub-
sidiary which may be presently or sub-
sequently authorized by this Commis-
sion in connection with the construc-
tion or gas storage programs of any
such subsidiary will be consummated
until such time as advances have been
made in an amount equal to the
amount of notes prepaid.

It is stated that the proposed trans-
actions will be beneficial to the system
because they will: (1) permit subsidi-
ary companies With excess cash to
prepay temporarily long-term notes
held by Consolidated, with a resulting
reduction in their interest expense; (2)
make available to Consolidated a tem-
porary cash source for working capital
and for the financing of other compa-
nies within the system; and (3) permit
Consolidated, which obtains all exter-
nal financing required by the system,
to consequently defer or prepay short-
term financing such as inventory loans
with banks and commercial paper bor-
rowings for working capital.

The expenses to be incurred in con-
nection with the proposed transac-
tions are estimated not to exceed
$2,600. It is stated that the Public
Service Commission of West Virginia
has authorized the prepayment and
reactivation of the long-term notes
and the short-term borrowings pro-
posed by Supply Corporation and that
no other state commission and no fed-
eral commission, other than this Com-
mission, has jurisdiction over the pro-
posed transactions. The applicants-de-
clarants request that authority be
granted to file certificates under Rule
24 reporting transactions consummat-
ed pursuant to this filing on a quarter-
ly'basis.

Notice is further given that any in-
terested person may, not later than
December 26, 1978, request in writing
that a hearing by held on such matter,
stating the nature of his interest, the
reasons for such request, and the
issues of fact or law raised by' the
filing which he desires to controvert;

or he may request that he be notified
if the Commission should order a
hearing thereon. Any such request
should be addressed: Secretary, Securi-
ties and Exchange Commission, Wash-
ington, D.C. 20549. A copy of suchlre-
quest should be served personally or
by mail upon the applicants-declarants
at the above-stated address, and proof
of service (by affidavit or, in case of an
attorney at law, by certificate) should
be filed with the request. At any time
after said date, the application-decla.
ration, as filed or as it may be amend,
ed, may be granted and permitted to
become effective as provided In Rule
23 of the General Rules and Regula-
tions promulgated under the Act, or
the Commission may grant exemption
from such rules as provided in Rules
20(a) and 100 thereof or take such
other action as it may deem appropri-
ate. Persons who request a hearing or
advice as to whether a hearing is or-
dered will receive any notices or orders
issued in this matter, including the
date of the hearing (if ordered) and
any postponements thereof.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

GEORGE A. FiTzsImmoiNs,
Secretary.

[FR Doc. 78-34208 Filed 12-7-78, 8:45 amr]

[8010-01-M]

[File No. 1-4228]

ESSEX CHEMICAL CORP.

Application to Withdraw From Listing and
Rogistratlon

NovEr4BEz 29, 1978,
The above named issuer has filed an

application with the Securities and
Exchange Commission, pursuant to
Section 12(d) of the Securities Ex-
change Act of 1934 and Rule 12d2-2(d)
promulgated thereunder, to withdraw
the specified security from listing and
registration on the American Stock
Exchange, Inc. ("Amex").

The reasons alleged in the applica-
tion for withdrawing this security
from listing and registration include
the following:.

The common stock of Essex Chemi-
cal Corporation (the "Company") has
been listed for trading on the Amex
since October 8, 1959. On July 29,
1977, the stock was also listed for trad-
ing on the New York Stock Exchango,
Inc. ("NYSE"). The Company has de-
cided that it no longer wishes to Incur
the expenses attendant to maintaining
a dual listing for Its stock.

The application relates solely to the
withdrawal from listing and registra.
tion on the Amex and shall have no
effect on the continued listing of such
common stock of the NYS. The
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Amex has posed no objection in this
matter.

Any interested person may, on or
before December 29, 1978, submit by
letter to the Secretary of the Securi-
ties and Exchange Commission, Wash-
ington, D.C. 20549, facts bearing upon
whether the application has been
made in accordance with the rules of
the Exchange and what terms, if any,
should be imposed by the" Commission
for the protection of investors. The
Commission will, on the basis of the
application' and any other information
submitted to it, issue an order grant-
ing the application after the date men-
tioned above, unless the Commission
determines to order a hearing on the
matter.

For the Commission, by the Division
of Market Regulation, pursuant to del-
egated authority.

GEORGE A. FITZSIMMONS,
Secretary.

EM Doc. 78-34209 Filed 12-7-78; 8:45 am]

[8010-01-M]

(ReL No. 20794; 70-6099]

GENERAL PUBLIC UTILITIES CORP.

'Proposed Extension of Short-Term Debt
Authorization

-NovEMER 28, 1978.
Notice is hereby given that General

Public Utilities Corporation ("GPU"),
260 Cherry Hill Road, Parsippany,
New Jersey 07054, a registered holding
company, has filed with this Commis-
sion a post-effective amendment to its
application previously filed and
amended in this matter pursuant to
the Public Utility Holding Company
Act of 1935 ("Act"), designating Sec-
tion 6(b) of the Act as applicable to
the proposed transaction. All interest-
ed persons are referred to the applica-
tion, as amended by said post-effective
amendment, which is .iummarized
below, for a complete statement of the
proposed transaction.

By order dated December 29, 1977
(HCAR No. 20346), GPU was author-
ized.until December 31, 1978, to issue
and renew its uisecured promissory
notes td various commercial banks
provided that the aggregate principal
amount of such indebtedness out-
standing at any one time should not
exceed $71,000,000.

By post-effective amendment GPU
requests that said $71,000,000 short-
term borrowing authorization be ex-
tended until December 31, 1979. Al-
though no commitments or agree-
ments for the proposed borrowings
have been made, GPU expects that
borrowings will be made from among 8
designated banks. The maximum
short-term credit made available by
such banks will total $115,000,000. a

sum exceeding by $44,000,000 the
maximum amount for which authority
is being requested. It Is stated that the
purpose of this excess amount is to
provide flexibility with one or more
particular banks since some banks
have indicated from time to time that
it is not always convenient for them to
renew outstanding notes at the time
GPU requests them to do so.

Each note to be issued will bear in-
terest at a rate not exceeding the lend-
ing bank's prime rate, will mature not
more than nine months from the date
of issue and will be prepayable at any
time without premium. It is anticipat-
ed that the banks from which borrow-
ings will be made will require compen-
sating balances at levels generally ap-
proximating 10% of the line of credit
or 20% of the amounts actually bor-
rowed, whichever is higher. Assuming
compensating balances of 20% of the
aggregate amounts borrowed and a
prime rate of 11%, the effective inter-
est cost would be 13.75%.

GPU proposes to use the proceeds of
the short-term borrowings for invest-
ment in Its operating subsidiaries or
for reimbursement of Its treasury for
expenditures made therefrom for that
purpose.

The additional fees and expenses to
be incurred in connection with the
proposed transaction will be supplied
by further amendment. It is stated
that no state commission and no feder-
al commission, other than this Com-
mission, has Jurisdiction over the pro-
posed transaction.

Notice is further given that any In-
terested person may, not later than
December 27, 1978, request In writing
that a hearing be held on such matter,
stating the nature of his Interest, the
reasons for such request, and the
issues of fact or law raised by said ap-
plication, as amended by said post-ef-
fective amendment, which he desires
to controvert; or he may request that
he be notified if the Commission
should order a hearing thereon. Any
such request should be addressed: Sec-
retary, Securities and Exchange Com-
mission, Washington, D.C. 20549. A
copy of such request should be served
personally or by mail upon the appli-
cant at the above-stated address, and
proof of service (by affidavit or, In
case of an attorney at law, by certifi-
cate) should be filed with the request.
At any time after said date the appll-
cation, as amended by said post-effec-
tive amendment or as It may be fur-
ther amended, may be granted as pro-
vided in Rule 23 of the General Rules
and Regulations promulgated under
the Act, or the Commission may grant
exemption from.such rules as provided
In Rules 20(a) and 100 thereof or take
such action as it may deem appropri-
ate. Persons who request a hearing or
advice as to whether a hearing is or-

dered -%l receive any notices and
orders issued In this matter, including
the date of the hearing (if ordered)
and any postponements thereof.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

GEORGE A. Frozsimmoxs,
Secretary-

[FR Doc. 78-34210 F-led 12-7-78; 8:45 am]

[8010-01-M]

[ReL No. 6002; 18-261

HAHN, LOESER, FREEDHEIM, DEAN &
WELMAN RETIREMENT PLAN

Filing of Applicaionr

D1Ec4EmzR 1, 1978.
Notice is hereby given that Hahn,

Loeser, Freedheim, Dean & Wellman,
800 National City E. 6th Building,
Cleveland, OH 44114, a law firm orga-
nized as a partnership under the laws
of the State of Ohio (hereinafter re-
ferred to as "Applicant" or "Firm") on
October 30, 1978 filed an application
for exemption from the registration
requirements of the Securities Act of
1933 (the "Act") for interests or par-
ticipations Issued in connection with
the Hahn, Loeser, Freedhelm, Dean &
Wellman Retirement Plan (the
"Plan"). All interested persons are re-
ferred to the document, which is on
file with the Commission, for the facts
and representations contained therein,
which are summarized below.

The Plan covers all employees, legal
and non-legal, and all partners of the
Firm who customarily render service
for the Firm for at least 1,000 hours
during a Plan year. Such persons are
eligible to participate in the Plan if
they participated in the Plan prior to
January 1, 1976, or have completed
three years of service with the Firm.
As of Jun& 30, 1978, 28 partners, two
associates and 21 non-legal employees
were participants in the Plan.

Applicant states that the Plan is of
the type commonly referred to as a
"Keogh" plan, whose participants in-
elude persons (in this case Applicant's
partners) who are employees within
the meaning of Section 401(c)(1) of
the Internal Revenue Code of 1954
(the "Code"), and, therefore, is except-
ed from the exemption from the regis-
tration provisions of the Act-provided
by Section 3(a)(2) of the Act for inter-
ests or participations in certain em-
ployee benefit plans of corporate em-
ployers. However, Section 3(a)(2) of
the Act provides that the Commission
may exempt from the provisions of
Section 5 of the Adt any interest or
participation Issued in connection with
k pension or profit sharing plan which
covers employees, some or all of whom
are employees within the meaning of

FEDERAL REGISTER, VOL 43, NO. 237-FRIDAY, DECEMBER 8, 1978

57705



NOTICES

ection 01(c)1) 6f the Codeif and :to
the exfent that the-Commission deter
anines ±histo be mecessary-mr appropri-
ate in the public interest and ,consist-
ent with the protection of investors
and 'the ,purposes fairly ntended 'by
the policy and provisions bi the~Act.

DESCRni'To.AnE ADMIaSTRATioN OF
THE PLAN

Applicant -states 'that the Plan -was
originally adopted in 1968 and was
amended and restated in its entirety
effective as of January -1, '1976, in
order to comply with the Employee
Retirement 'Income -Security Act of
1974 ("RISA"). The .Internal Reve-
nue Service has issued a ruling to the
effect that the Plan, as so amended
and restated, is a'qualified plan under
Section A01(a) of the Code. The Plan
is an "employee 4ension benefit -plan"'
subject lo "the liduclary standards and
to the full reportingand disdlosure-re-
quirements of ERISA.

'Contrlbutions arenade 'by Appll-
cant each year on behalf of all em-
ployee participants and .active part-
ners who have 'been such forat least
fiveyears in amounts equal to '1 W% of
-their compensation. 'With -respect to
partners who -have 'been partners for"
less than live years, ,there, is a -grad-
ated scale Of contributions .up -to A
maximum of 6% of -their compensa-
tion. In addition, each Plan partici-
pant may nake .voluntary contribu-
tions -in any year up to -an .additional
5% of such participant's compensa-
tion.

Applicant states that -the ational
City Eank of Cleveland, Ohio is 'trust-
ee ,(the "Trustee") Jfor theXlan under
an Amended Trust Agreement ;(the
"Trust Agreement"). --Under the Trust
Agreement, the Trustee has exclusive
authority and discretion to manage
trust assets,subject to the right of the
Flrm to .direct investments itself-or to
appoint an investment nanager -to
manage some.or all-of the assets.of the
Plan. Commencing in July, 1978, the
Firm ;did appoint an investment man-
ager (Carnegie Capital Advisors, a divi-
sion of Prescott, 3Ball & Turban, in-
vestment bankers) to dinvest approxi-
mately one-half of the °assets -of -the
Plan. It is the .Firm's intention, knpon
receipt of the requested exemption to
direct the Trustee to Invest substan-
tially all the -balance mof the assets Df
the Plan- in a guaranteed investment
contract -to belssuedby John:Hancock
Mutual ife Insurance -Company. Axe-
tired 'or terminated .participant has
the tight to direct that the'balance-in
such -participant's ;account =be invested
in afixed income fund maintained -by
the Trustee. :-

,Applicantstates thatif it-wereamcor-
poration -nr if -ts -partners were motin-
mluded among Plan-participants inter-
ests and zparticipations in the XP1an

would be -exempt from xegistration
mnder ZSectlon .(a)(2) :of the .Act. Ap-
plicantsubmits that -Congress -except-
ed interests issued in connection 'with
Keogh plans from the Section i8(a)(2)
exemption Wrimarily out of concern
over interests in commingled 'or collec-
tive .eogh funds which might beanar-
keted .by sponsoring financial institu-
tions to self-employed persons unso-
.phisticatedin. financial matters. Appli-
cant notes that the Plan is not a pro-
totypearn sterplan marketed to the
public by -a sponsoring Iinancial insti-
tution and that jPlan ssets are not
commingled In rcollective investment
media with the:assets of plans of other
employers. Applicant :tates that the
characteristics of the Plan zare essen-
tially no different ?romthexetirement
plans maintained by many single ,.or-
porate .employers, for which ,-Section
3(a)(2) _,provides an -exemption, and
that the -concerns -which led to that
Section's inapplicability to Keogh
plans do not apply to Applicant'sPlan.

Applicant xepresents that it das mot
.distributed and -does mot intend to dis-
tribute a nytyIe of promotional mate-
rial trelating to the Ylan .(other than
such imaterial ms -Applicant is -equired
under ERISA to distribute to -partici-
pants -nr to -employees) mad'las not
made nd doesmotintend to mnake-any
solicitation of voluntazr contributions
under the Plan.Applicant makesavail-
able to Plan -participants upon xequest
and -without harge, copies 4of the
Plan, the Trust.Agreement and the
latest interim financial statements -f
the Plan.

Applicant states that it is engaged in
furnishing legal services of a' type
which -ecessarily involves financially
sophisticated and -complex matters
and for that reasonas well as the ex-
tensive-administrative control over the
Plan maintained by the .Firm, is able
to .represent adequately its interests
and thedinterests of its employees who
are participants in the Plan.

-Applicant concludes that -for the
foregoing reasons. -granting -the re-
quested exemptive order would be ap-
propriate in the -public interest -and
consistent -with the protection -of in-
vestors and the -purposes fairly intend-
ed-by the policy mnd provisions of the
Act.

2Notice is further -iv.en'that any in-
terested person may, not later than
December .26, 1978, at 5:30 p.m.,
submitto the Commission in writing a
request for a hearing -on the applica-
tion, Accompanied -by -a statement of
the mature of his or her Interest, the
reasons for such request, -nd the
issues, if -any,-,Ot.fact ior law proposed
to 'be icontroverted, :or lhe or -she -may
request -that lhe -or she tbe motifieddf
the ZCommission shall torder -a -hearing
thereon. .Any such communication
should be addressed Io: George A.

Fltzslmmons, Secretary, Securities and
Exchange Commission, Washington,
-D.C. 20549. A -copy -of such request
shall be served personally or ,by mal
-upon Applicant at the uddress stated
above. Proof of such service (by affida-
-vit or, in the case tof an nttorney at
law, by certlflcate) shall be filed con-
temporaneously -with the request. An
order disposng of the matter -will be
issued as of course following December
26, '1978, unless the Commission there-
afterorders a hearing upon request or
upon the ,Commission's own notion.
Persons who xequest a hearing, or
advice ns to 'vhether.n hearing is or-
dered, will-receivemotice of further de-
velopments in this :matter, including
the date of the hearing (if ordered)
and any postponements thereof.

F.orthe Commission, by the Division
of Investment Management, pursuant
to delegated authority.

5GEORGE A. FITZSIMMONS,
SecretarY.

[FR Doe. 78-34211 Filed 12-7-78; 8:45aml

[8010-01-M]

[File No. 1-71971

INTERWAY CORP.

Application To Withdraw From Litlng and
Registration

NoyVEMBER-29, 1978.
The above named issuer has filed an

application with the Securities and
Exchange -Commission, pursuant, to
Section 12(d) of the Securities Ex-
change Act of 1934 and rule 12d2-2(d)
promulgated thereunder, to withdraw
the specified security from listing and
registration on the AMERICAN
STOCK EXCHANGE, INC. -("Amex").

The reasons alleged in the ,applica-
tion for withdrawing this security
from listing and registration Include
the following:

Thecommon. stock of Interway Cor-
poration (the "Company") has been
listed for trading ton the Amex since
August 8, 1973. On September 13, 1978
the*stock was also listed for trading on
the New York Stock Exchange, Inc.
(".NYSE") and concurrently thereWith,
such stock was suspended from trad
ing on the Amex. In making the deci-
sion to withdraw Its common stock
from listingon the Amex, the Compa-
ny considered the direct and ndirect
costs and expenses attendant on main-
taining a dual listing on both ex-
changes. The -Company does not see
any particular advantage in the dual
trading tof its stock ,and believes that
dual listing would fragment the
market -forsuch stock.

The application relates solely to the
withdrawal from listing and xegistra-
tion on the Amex and shall have no
effect on the continued listing of such
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common stock on the NYSE. The
Amex has posed no objection in this
matter.,

Any interested person may, on -or
before December 29, 1978, submit by
letter to the Secretary of the Securi-
ties and Exchange Commission, Wash-_
ington, D.C. 20549, facts bearing upon
whether the application has been
made in accordance with the rules of
the Exchange and what terms, if any,
should be imposed by the Commission
for the 'protection of investors. The
Commission will, on the basis of the
application and any other information
submitted to it, issue an order grant-
ing the application after the date men-
tioned above, unless the Commission
determines to order a hearing on the
matter.

For the Commission, by the Division
of Market Regulation, pursuant to del-
egated authority.

GEORGE A. FITzsImmoNs,
Secretary.

[FR Doc. 78-34212 Filed 12-7-78; 8:45 am]

[8010-01-M]

[ReL No. 20799; 70-6232]

INDIANA & MICHIGAN ELECTRIC Co.

"Proposed Issuance and Sale of First Mortgage
Bonds at Competitive Bidding

NovEumER 29, 1978.
Notice is hereby given that Indiana

& Michigan Electric Company 2101
Spy Run Avenue, Fort Wayne, Indiana
46801, ("I&M"), an electric utility sub-
sidiary of American Electric Power
Company, Inc. ("AEP"), a registered
holding company, has filed with this
Commission an application pursuant
to the Public Utility Holding Company
Act of 1935 ("Act"), designating Sec-
tion 6(b) of the Act and Rule 50 pro-
mulgated thereunder as applicable to
the proposed transaction. All interest-
ed persons are referred to the applica-
tion, which is summarized below, for a
complete statement of the proposed
transaction.

I&M proposes to issue-and sell, sub-
ject to the competitive bidding re-
quirements of Rule 50 under the Act;
up to $100,000,000 aggregate principal'.
amount of its first mortgage bonds of
a new series ("Bonds"), having a matu-
rity of not less than 5 nor more than
30 years. The interest rate (which will
be expressed in a multiple of Vs of 1%)
and the price to be paid to I&M for
the Bonds (which will not be less than
99% nor more than 102Y%) will be de-
termined by competitive bidding. None
of the Bonds may be redeemed prior
to five years from the date of issuance
if such redemption is for the purpose
of refunding such Bonds through the
use, directly or Indirectly;. of borrowed
funds at an effective interest cost less

than, the effective Interest cost of the
Bonds.

It is stated that the Bonds will not
be issued and sold, however, unless
I&M shall receive prior to such sale
one or more cash capital contributions
in an aggregate amount of $25,000,000
from AEP. The making of such cash
capital contributions by AEP is the
subject of a separate application
before this Commission (File No. 70-
6082).

The proceeds from the sale of the
Bonds will be used by I&M to repay
unsecured short-term Indebtedness
(which aggregated $93.740.000 at No-
vember 1, 1978, and is expected to be
not less than $100.000,000 at the time
of sale of the Bonds) and to reimburse
its treasury for expenditures Incurred
in connection with Its construction
program. I&M estimates its 1979 con-
struction expenditures will total ap-
proximately $230,172,000 (exclusive of
estimated 1979 construction costs of
$22,423,000 of its generating subsidi-
ary).

The fees and expenses to be incurred
in connection with the proposed trans-
action will be filed by amendment. It
is stated that the Public Service Com-
mission of Indiana and the Michigan
Public Service Commission have Juris-
diction over the proposed transaction
and that no other state commission
and no federal commission, other than
this Commission. has Jurisdiction over
the proposed transaction.

Notice is further given that any in-
terested person may, not later than
December 27, 1978, request in writing
that a hearing be held on such matter,
stating the nature of his interest, the
reasons for such request, and the
issues of fact or law raised by said ap-
plication which he desires to contro-
vert; or he may request that he be no-
tified if the Commission should order
a hearing thereon. Any such request
should be addressed: Secretary, Securi-
ties and Exchange Commission. Wash-
ington. D.C. 20549. A copy of such re-_
quest should be served personally or
by mail upon the applicant at the
above-stated address, and proof of
service (by affidavit or, In case of an
attorney at law, by certificate) should
be filed with the request. At any time
after said date the application, as filed
or as it may be amended, may be
granted as provided in Rule 23 of the
General Rules and Regulations pro-
mulgated under the Act, or the Coin-,
mission may grant exemption from
such rules as provided in Rules 20(a)
and 100 thereof or take such other
action as it may deem appropriate.
Persons who request a hearing or
advice as to whether a hearing Is or-
dered will receive any notices and
orders issued in this matter, including
the date of the hearing (if ordered)
and any postponements thereof.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority. -

GEOaGE A. lxzsmxoNs,
Secretary.

(FR Doc. 78-34213 Filed 12-7-78:8:45 am]

[8010-01-M]

[Rel. No. 20806; 70-62301

MIDDLE SOUTH UTILITIES, INC.

Proposed Issuance and Sale of Common Stoc
at Competitive Bidding

DEczmBEa 1, 1978.
Notice is hereby given that Middle

South Utilities, Inc. ("Middle South"),
225 Baronne Street, New Orleans, Lou-
isiana 70112. a registered h6lding com-
pany, has filed an application-declara-
tion with this Commission pursuant to
the Public Utility Holding Company
Act of 1935 ("Act"), designating Sec-
tions 6(a) and 7 of the Act and Rule 50
promulgated thereunder as applicable
to the following proposed transaction.
All interested persons are referred to
the application-declaration which is
summarized below for a complete
statement of the proposed transaction.

Middle South proposes to issue and
sell at competitive bidding up to
8,500,000 shares of its authorized but
unissued common stock, par value $5
per share, ("Additional Common
Stock") to underwriters or investment
bankers who will agree promptly to
make a public offering thereof. Middle
South estimates that the sale will
result in aggregate net proceeds of ap-
proximately $127,500,000. The net pro-
ceeds from the sale of the Additional
Common Stock will be applied toward
the repayment of then outstanding
bank loans made to Middle South,
pursuant to the Credit Agreement be-
tween Middle South and various com-
mercial banks dated as of June 29,
1978. The amount of such bank loans
presently estimated to be outstanding
at the time of the sale is $137,000,000.

Middle South believes that the sale
of the Additional Common Stock may
require the assistance of underwriters
If market conditions at the time of the
offering of the securities are unfavor-
able. Accordingly, Middle South may
amend this application-declaration to
seek an exemption from the competi-
tive bidding requirements of Rule 50
so that It may offer the Additional
Common Stock through a negotiated
public offering.

The fees and expenses to be incurred
in connection with this transaction
will be supplied by amendment. It is
stated that no state or federal commis-
sion, other than this Commission, has
jurisdiction over the proposed transac-
tion.
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'Notice is 'further :given 'that -any 'in-

terested 'person 'may, not later than-
December 26, 1978, Tequest ;in writing
that a hearing be held-on-such matter,
stating the mnature of his interest, the
reasons for such xequest, and the
issues of fact or law raised by said ap-
pllcation-declaration which he desires
to controvert; or he may request -that
he be notified if the 'Commission
should order a hearing thereon. Any
such request should'be addressed: Sec-
retary, Securities-and Exchange Com-
mission, Washington, D.C. 20549. A
copy -f such request -should 7be -served
personally or 'by mail -upon the appli-
cant-declarant -at the above-stated ad-
dress, and -proof of service (by affida-
vit or, in the case of .an attorney, at
law, by certificate) should be filed
with the request. At any time after
said date, the application-declaration,
as filed or as it .may be manended, 'may
be granted -and permitted 'to become
effective as -prided in Rule 23 'f the
General 'Rules and Regulations under
the Act, or-the Comniision'may grant
exemption from such rules as'provided
In Rules 20(a) and 100 thereof or take
such other action us it may -deem ap-
propriate. Persons 'who request a hear-
ing or -advice as to whether a *hearing
Is ordered 'ill receive any notices and
orders Issued in this matter, -including
the date of the hearing '(If -ordered)
and any postponements thereof.

.For the Commission, by the Division
of Corporate -Regulation, pursuant to
delegated authority.

"GEORnE A~.~!FXTZSIM ONS,
'Becretary.

(FRFDoc.'78-34214 Filed2-7-78;5:45 anil

[8010_-01-MI

,LRel.,No. a5378; SR-MSE-78-21I1

MIDWEST STOCK EXCHANGE, INC.

Order Approving Proposed Rle.Change

"DECEMR 1, 1978.
On September 6, 1978, the Midwest

Stock 'Exchange Incorporated,
("MSE") 120 S6uth 'LaSalle -Street,
Chicago, Illinois 60603, filed with the
Commission, pursuant to Section
19(b)(1) of the Securities. Exchange

* -Act of 1934. 11 'I.S.C. .78(s)(b)(1) (the
- ",Act") and Rule 19b-4 thereunder,

copies of a proposed rule change
which provides for two additional ex-
ceptions to thexule restricting trading
In out-of-the-money options. First, in-
vestors would be permittedto enter an
order for out-of-the-money options
provided that such order would -result
In a spread position. 'Such exception
would permit an investorto'initiate an
opening purchase or sale in out-of-the-
money options and Subsequently -ex-
ecute the other Side 'of-the -Spread.
Second, investors would be permitted

NOTICES

to purchase (opening) out.of-the-
money puts provided such position is
offset in the account 'by long stock or
convertible security positions.

Notice of the "proposed rule change
together 'with the terms of substance
of the-proposed rule change was given
by -publication of a Commission Re-
lease (Securities 7Exchange Act, 'Re-
lease No. 1:5186, September '25, 1978)
and -by publication in the FmERAL
REGISTER (43 FR 45484, October -2,
1978). All -written statements vith 're-
spect to the proposed- rule -change
which were filed 'with the :Commission
and all written communications zelat-
ing to the proposed rle xhange be-
tween the :Commission and any person
were -considered and .(with the 'excep-
tion mf those statements -or -communi-
cations .which may 'be withheld -from
the pubilc in -accordance with the 'pro-
visions ,'of 5 U.S.C. 552) 'ere made
available to the public'atthe Commis-
sion's Public-Reference Room.

-Uhe -Commission -finds that the -pro-
posed rule change is consistent with
the requirements of the Act ,and the
rules and xegulations thereunder "ap-
plicable to registered mationai securi-
ties exchanges -and in :particular, the
requirements of Section '6 and the
rules and regulations thereunder. -

.tt is,.therefore ordered, -Pursuant to
Section 19(b)(2) -of the Act, that the
above-mentioned proposed rule change
be,-anddt-hereby is, approved.

For the Commission, by the Dieion
of 'Market RegulatIon-pursuant to del-
egated authority.

-GEORGE :A. FnITzsImnONS,

Secretary.
IFR Doc. 78-34215 Filed 12-7-78; 8:45 am]

[801 0-01-M]
[Release No. 24-15360; File No. SR-MSRB-

'28-15-

MUNICIPAL SECURITIES "RULEMAKING'BOARD

Self-Regulatory Organizations; Proposed Rule
Change ~

Pursuant to Section 19(b)(1) of the
Securities -Exchange Act 'of '1934, 15
U.S.C. 178s(b)(1), notice is-hereby given
th4 -on November 17, 1978, the'above-
mentioned self-regulatory organiza-
tion filed with the Securities and Ex-
change Commission the proposed rule
changes 'as follows:

STATEMEN OF T E xms or SuasTAwcE
DF TiE PROPOSED RULE-CHANGES

The Municipal Securities Rulemak-
ing Board (the 'Board")-is'filing here-
with amendments to Board rule A-3
relating 'to -membership on the Board
andrule A 5 relating tothe election of
officers -of -the Board (hereafter re-
ferred to as the "proposed -rle
changes"). The proposed rule changes

modify Tule A-3 to provide that -the'
term of office of Board members will
commence on October 1 in the year In
Which elected and expire on Septem-
ber 30 in the third year ufter their
election. 'The proposed Tule changes
also modify Tule A-5 to reflect the
change in rule A-3. The text of the
proposed rule changes appears below.

-STATEMENT OF BASIS AND FURPOSE

The basis and purpose of the forego-
ing proposed rule changes are as lol.
lows:

!PURPOSE OFPROPOSED RULE CuANGsEs

pRior to the -filing of the -proposed
rule changes, rule A-3 provided that
the term of office of members of the
Board, other than initial members,
commenced on September 5 In 'the
year in -Which elected and expired on
September 4 of the third year of their
term. With respect t initial members,
Board ;rule A-3(d) provided that the
five remaining initial 'members would
leave office on September 4, 1979. The
September 5 date was used solely be-.
cause It was the anniversary 'date tof
the day on which the Commission an.
nounced the -'ppointment of the ini.
tial Board members.

The proposed rule changes modify
rule A-3 :to provide that in the future
new Board members -will take office on
October 1 of the year in which they
are elected. The proposed rule changes
also 'modify rule A-3 to provide that
the terms of office of all current mem-
bers of the Board, including initial
members, -will terminate on September
3) -of the year in 'which their terms
would -otherwise expire.

The purpose of the proposed rule
changes is to align the terms of office
of Board members with the Board's
fiscal year, 'which begins on October 1
and ends on September '30. This
change will promote continuity in fi,
nancial planning and Implementation
during a given Board fiscal year.
Under the rule prior to 'mendment,
eachmaew'Board has had to operate for
at least the first month of its exist-
ence under the budget and financial
procedures established by the previous
Board. Vhe change 'vill also promote
other -efficiencies in the operation of
the Board relating to, among other
matters, the scheduling of meetings
and the appointment of committees.

'Frior to the filing -of the proposed
rule changes, rule A-5 -provided in -per
tinent part that the terms of office of
Board 'members commenced on the
date of their -election and ,ended on
September 4 or the election of -their
successors. The proposed rule changes
modlify 'Tule -A-5 to substitute Septem-
ber 30 'for September 4, so that the
terms of officers of the Board will co-
incide with hthe terms -of Board mem-
bers.
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BAsis UNDER THE AcT POR PROPOSED
RULE CHANGES

The Board has adopted the proposed
rule changes pursuant to section
15B(b)(2XB) and 15B(b)(2)(I) of the
Securities Exchange Act of 1934, as
amended (the "Act"). The proposed
rule changes were adopted under the
general authority conferred on the
Board by section 15(b)(2)(I) of the Act
to provide for the operation and ad-
ministration of the Board. In addition,
section 15B(b)(2)(B) of the Act autho-
rizes the Board to establish procedures
for the nomination and election of
members of the Board.

CosmaNTs REcEIvED FROM MEMBRS,
PARTIcIPANTS OR OTHERS ON PRO-
POSED RULE CHANGES

The Board neither- solicited nor re-
ceived comments on the proposed rule
changes.

BURDEN ON COMPETITION
The proposed rule changes do not

affect the conduct of business by any
broker, dealer, or municipal securities
-dealer. The Board therefore believes
that the proposed rule changes do not
impose any burden on competition.

The foregoing rule changes have
become effective, pursuant to Section
19(b)(3) of the Securities Exchange
Act of 1934. At any time within 60
days of the filing of such proposed
rule changes, the Commision may
summarily abrogate such rule changes
if it appears to the Commission that
such action is necessary or appropriate
in the public interest, for the protec-
tion of investors, or otherwise in fur-
therance of the purposes of the Secu-.
rities Exchange Act of 1934.

Interested persons are invited to
submit written data, views and argu-
meits concerning the foregoing. Per-
sons desiring to make written submis-
sions should file 6 copies thereof with
the Secretary of the Commission, Se-
curities and Exchange Commission,
Washington, D.C. 20549. Copies of the
filing with respect to the foregoing
and of all written submissions will be
available for inspection and copying in
the Public Reference Room, 1100 L
Street, N.W., Washington, D.C. Copies
of such filing will also be available for
inspection and "copying at the princi-
pal office of the above-mentioned self-
Tegulatory organization. All submis-
sions should refer to the file number
referenced in the caption above and
should be submitted on or before De-
cember 29, 1978.

For the Commission by the Division
of Market Regulation, pursuant to del-
egated authority.

GEORGE A. FrrzsrwmoNs,
Secretary.

NovmmEnR 28, 1978.
TExT op PnoPosED RULE CHANGES*

Rule A-3. Membership on the Board.
(a)-(c) No change.
(d) Nomination and election of Mem-

bers.
(i) Except for the initial members of

the Board, members shall be nomi-
nated and elected In accordance with
the procedures specified by this rule.
The members of the Board elected to
succeed the initial members shall con-
sist of five of the initial members who
shall serve for a succeeding term of
one year, five of the initial members
who shall serve for a succeeding term
of two years, and five individuals who
are not initial members, who sh ll
serve for a term of three years; pro-
vided, however, that each such catego-
ry of initial members shall include at
least one public representative, one
broker-dealer representative and one
bank representative. Subsequent to
such first election of members, all
members of the Boart shall be elected
for terms of three years, so that the
terms of office of one-third of the
-whole Board shall expire each year.
Exdept for members of the Board elect-
ed on or prior to September 5 1978, the
terms of office of all members of the
Board shall commence on October I of
the year in which elected and shall ter-
minate on September 30 of the year in
which their terms expire. With respect
to members of the Board elected on or
prior to September 5, 1978, including
initial members of the Board, the
terms of such members shall end on
September 30 of the year in which their
terms would otherwise expire. Except
for the succeeding terms for initial
members as hereinbefore provided, no
member of the Board may succeed
himself in office and no broker-dealer
representative or bank representative
may be succeeded in office by any
person associated with the municipal
securities broker or municipal securi-
ties dealer with which such member
was associated at the expiration of his
term.

(i)-(x) No change.
(xi) Upon completion of the proce-

dures for nomination and election of
new Board members as set forth
above, the Board will announce the
names of the new members. (Such per-
sons will assume office on September 5
in the year in which they are elected.]

(e)-(g) No change.
Rule,A-5. Officers and Employees of

the Board.

*Italics indicate new language; brackets
Indicate deletions.

57709

(a) No change.
(b) Election of Officers of the Board.

Officers of the Board shall be elected
annually from among the members, by
vote of the members, as soon as practi-
cable following the commencement of
the term of the new members. Officers
shall serve for a term commencing on
the date of their election and ending
with the September [4] 30 next follow-
Ing their election, [and] or until their
successors are elected, provided, how-
ever, that any officer may resign his
office prior to the expiration of his
term by filing a written notice of resig-
nation with the Secretary to the
Board which shall specify the effective
date of such resignation. In no event
shall such date be less than 10 days or
more than 30 days from the date of
filing of such notice. If no date is spec-
Ified, the resignation shall become ef-
fective 10 days from the date of filing.
The Board may remove any officer at
any time by two-thirds vote of the
whole Board. Vacancies in office shall
be filled as soon as practicable by vote
of the members and any person elect-
ed to fill a vacancy shall serve only for
the remainder of his predecessor's
term. The election of the initial offi-
cers of the Board shall be held as soon
as practicable following the effective
date of this rule and the next election
shall be held on or as soon as practica-
ble after September 5, 1976.

(c-4d) No change.
FR Doe. 718-34222 Filed 12-T-78; 8:45 am]

[8010-01-M]

[Re]. No. 20795; 70-6049]

OHIO POWER CO.

Supplemental Notice of Proposed increase in
Short-Term Borrowing Authorization

NovErmER 28, 1978.
Notice is hereby given that Ohio

Power Company ("Ohio Power"), 301
Cleveland Avenue. SW., Canton, Ohio
44701, an electric utility subsidiary
company of American Electric Power
Company, Inc., a registered holding
company, has filed with this Commis-
sion a post-effective amendment to its
application previously filed and
amended in this matter pursuant to
the Public Utility Holding Company
Act of 1935 ("Act"), designating Sec-
tion 6(b) of the Act and Rules 50(a)(2)
and 50(a)(5) promulgated thereunder
as applicable to the proposed transac-
tions. AlU interested persons are re-
ferred to the application, as amended
by said post-effective amendment,
which is summarized below, for a com-
plete statement of the proposed trans-
action.

By previous notice issued herein
(HCAR No. 20755 dated November 1,
1978), Ohio Power requested that its
$137,000,000 short-term borrowing au-
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thorization, which expires December
31, 1978, be extended until December
31, 1979, pursuant to credit arrange-
ments described in said previous
notice.

By post-effective amendment Ohio
Power request that the amount of said
short-term borrowing authorization be
increased from $137,000,000 to
$150,000,000 for the year ending De-
cember 31, 1979.
,The fees and expenses to be incurred

in connection with the proposed trans-
action will be supplied by further
amendment. It is stated that no state

°commission and no federal commis-
sion, other than this Commission, has
Jurisdiction over the proposed transac-
tion.

Notice is further given that any in-
terested person may not later than De-
cember 28, 1978, request in writing
that a hearing be held on such matter,
stating the nature of his interest, the
reasons for such request, and the
issues of fact or law raised by said ap-
plication, as amended by said post-ef-
fective amendments, which he desires
to controvert; or he may request that
he be notified if the commission
should order a hearing thereon. Any
such request should be addressed: Sec-
retary, Securities and Exchaige Com-
mission, Washington, D.C. 20549. A
copy of such request should be served
personally or by mail upon the appli-
cant at the above-stated address, and
proof of service (by affidavit or, in
case of an attorney at law, by certifi-
cate) should be filed with the request.
At any time after said date, the appli-
cation, as amended by said post/effec-
tive amendment or as it may be fur-
ther amended, may be granted and
permitted to become effective as pro-
vided in Rule 23 of the General Rules
and Regulations promulgated under
the Act, or the Commission may grant
exemption from such rules as provided
in Rules 20(a) and 100 thereof or take
suih other action as it may deem ap-
propriate. Persons who request a hear-
ing or advice as to whether a hearing
is ordered will receive any notices and
orders issued in this matter, including
the date of the hearing (if ordered)
and any postponements thereof.

For the Commission, by the Division
of corporate Regulation, pursuant to
delegated authority.

GEORGE A. FiTzsIMMoNs,
Secretary.

CFR Doe. .8-34216 Filed 12-7-78; 8:45 am]

[8010-01-M] combined borrowings of both compa-
nies:

[Rel. No. 20805; 70-6212] Afaximum
Borrowing

PHILADELPHIA ELECTRIC POWER CO., ET AL The First Pennsylvania Bank NA ............ $2,000.000
Proposed Issuance and Sale of Short-Term Girard Bank ............................................ 2.000.000

Notes to Banks; Exceoption From Competitive Industrial Valley Bank & Trust Compa.
ny .......................... 1,000.000

Bidding The Fidelity Bank ...................................l..., 1.000,000"
The Philadelphia National Bank .............. 2.000,000

DECEMBER 1, 1978. Provident National Bank ............................ 10.000,000
Cheltenham National Bank..... ....... 500.000'

In the Matter of PHILADELPHIA Central Penn National Bank .......... 0.000,000
"ELECTRIC POWER COMPANY, 2301 Frankford Trust Company ......................... 700.000'

Market Street, Philadelphia, Pennsyl- American Bank & Trust Company ........... 800.000

vania 19101; THE SUSQUEHANNA Southeast National Bank ................ 2500.000'
P O ER C M P N , 3 1Lake ncoln National Bank ....................... 100 000 "POWER COMPANY, 2301 Market

Street, Philadelphia, Pennsylvania TOW ..................................................... 2D,100.000
19101. 'Line of credit applies only to PEPCo.

Notice is hereby given that Philadel-
phia Electric Power Company PEPCo proposes to utilize the pro-
("PEPCo"), a registered holding com- ceeds of its contemplated borrowings
pany, 'and public utility subsidiary to make interest payments on Its 402%
company of, Philadelphia Electric Debentures estimated to be $9.81,000
Company, an exempt holding compa- and $945,000, for the years 1979 and
ny, and PEPCo's wholly-owned subsid- 1980, respectively; to meet sinking
iary company, The Susquehanna fund obligations on such debentures of
Power Company ("SPCo"), a public approximately $231,000 in 1979 and
utility company, have filed a declara- approximately $800,000 in 1980; and
tion and amendments thereto with for common stock dividend payments
this Commission designating Sections to PEPCo. SPCo proposes to utilize
6(a) and 7 of the Public Utility Hold- the proceeds of its contemplated bor-
ing Company Act of 1935 ("Act") and rowings for the purposes of financing
Rule 50(a)(5) promulgated thereunder construction costs estimated at
as applicable to the following pro- $2,100,000, $720,000, and $443,000 for
posed transactions. All interested per- the years 1978, 1979, and 1980, respec-
sons are referred to the amended dec- tively; for taxes estimated at $3.9 mil-
laration for a complete statement of lion, $2.5 million, and $2.6 million for
ation or acplteonstatemen the years 1978, 1979, and 1980, respec-
the proposed transactions. tively; and for common stock dividend

As of July 31, 1978, PEPCo and payments to.PEPCo.
SPCo had outstanding $1,650,OOQ and It is stated that no fees or expenses
$1,600,000, respectively, of unsecured are expected to be incurred In connec-
promissory notes issued to banks pur- tion with the proposed transactions
suant to the first sentence of Section other than the filing fee of this Com-
6(b) of the Act. PEPCo proposes to mission. No state or federal commis-
issue and sell, from time to time sion, other than this Commission, has
through June 30, 1980, to the banks jurisdiction over the proposed transac-
named below, additional notes in the tions.
maximum aggregate principal amount Notice is further given that any in-
of $4.25 million outstanding at any terested person may, not later than
time. SPCo proposes to issue and sell, December 26, 1978, request in writing
from time to time through June 30, that a hearing be held on such matter,
1980, to the banks named below, its stating the nature of his interest, the
promissory notes in the maximum ag- reasons for such request, and the
gregate principal amount of $4 million issues of fact or law raised by said dec-
outstanding at any time. All the notes laration which he desires to contro-
will mature not later than nine vert; or he may request that he be no-
months from the respective dates of tified if the Commission should order
issue and may be prepaid at any time a hearing thereon. Any such request
without premium. The interest rate on should be addressed: Secretary, Securl.
such notes will be the prime commer- ties'and Exchange Commission, Wash-
cial rate in effect on the date of issu- ington, D.C. 20549. A copy of such re-
ance-or renewal. There are no require- quest should be served personally or
ments for compensating balances in by mail upon the declarants at the
conjunction with the proposed bank above-stated address, and proof of
loans. Assuming the present prime in- service (by affidavit or, in case of an
terest rate of 11% per annum the ef- attorney at law, by certificate) should
fective cost of the borrowing will be be filed with the request. At any time
11% since there are no compensating after said date, the declaration, as
balances or other fees involved, amended, or as it may be further

The proposed borrowings will be ob- amended, may be permitted to become
tained from the following banks in the effective as provided in Rule 23 of the
following aggregate principal amounts General Rules and Regulations pro-
outstanding at any one time for the mulgated under the Act, or the Con-
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mission may grant exemption from -its
rules under the Act as provided in
Rules 20(a) and 100 thereof or take
such other action as it may deem ap-
propriate. Persons who request a hear-
ing or advice as t6 whether a hearing
is ordered will receive any notices and
orders issued in-this matter, including
-the date of the hearing (if ordered)
and any postponements thereof.

For the Commission, by the Division
-of Corporate Regulation, pursuant to
delegated authority.

GEORGE A. FrrzsmoNs,
Secretary.

[FR Doc. 78-34217 Filed 12-7-78; 8:45 am]

[8010-01-M]

ERelease No. 20810; 70-6097]

SYSTEM FUELS, INC., ET At
In the matter of SYSTEM FUELS,

INC., 225 Baronne Street, New Or-
leans, Louisiana 70112; MIDDLE
SOUTH UTILITIES, INC., 225 Bar-
onne Street, New, Orleans, Louisiana
70112; ARKANSAS POWER &
LIGHT COMPANY, Frst National
Buiding, Little Rock, Arkansas 72203;
LOUISIANA POWER & LIGHT
COMPANY, 142 Delaronde Street,
New Orleans, Louisiana 70174; MIS-
SISSIPPI POWER & LIGHT COM-
PANY, Electric Building, Jackson,
Mississippi 39205; NEW ORLEANS
PUBLIC-SERVI, INC., 317 Baronne
Street, New Orleans, Louisiana 70112.

Proposal by Nonutility Subsidiary Relating to
Procurement, Storage and Transportation of
Fuel for the Benefit of Operating Companies
and Financing Such' Operations Through
toons.From Parent Companies

DEcEMmaR 1,1978.
Notice is hereby given that System

Fuels, Inc. ("SF1"), a fuel subsidiary of
Arkansas Power & light Company
("AP&L?'), Louisiana Power & Light
Company C(LP&L"), Mississippi Power
& Light Company ("MP&L") and New
Orleans Public Service, Inc.
("NOPSr') (collectively referred to as
the "Operating Companies"), all of
which are public-utillty subsidiaries of
Middle South Utilities, Inc. ("MSU"),
a registered holding company, has
filed an application-declaration with
this Commission pursuant to Sections
6(a), 7, 9(a), 10 and 12 of the Act and
Rules 45, 50(a)(3), 90 and 91 promul-
gated thereunder as applicable to the
proposed transactions. All interested
persons are referred to the amended
application-declaration for a complete
statement of the proposed transaction.

By orders dated January 4, 1978
(HCAR No. 20363), March 9, 1978
(HCAR No. 20441) and May 4, 1978
(HCAR No. 20530), in this matter the
Commission approved, through De-

cember 31, 1978, certain financing ar-
xangements and other transactions re-
lated to the procurement, storage and
transportation of fuel by SFI for use
by the Operating Companies. SFI was
authorized to borrow up to
$148,000,000 from the Operating Com-
panies under a loan agreement ("1978
Loan Agreement"). It Is estimated that
$1.7,000,000 will be outstanding under
the 1978 Loan Agreement on Decem-
ber 31, 1978 and will be converted into
loans under an amended 1978 Loan
Agreement ("Loan Agreement") which
will provide for additional borrowings
by SB from the Operating Companies
in 1979 of up to $92,900,000 to be used
to finance, in part, transactions en-
tered into by SFI in the ordinary
course of Its fuel supply business for
the 1979 calendar year. The exact
amount of the borrowings proposed to
be made under the Loan Agreement
will be adjusted to reflect the actual
amount of loans outstanding on De-
cember 31, 1978; total borrowings by
SFI under the Loan Agreement are
presently estimated at $109,900,000.

Potential borrowing requirements of
SFI during 1979 include up to
$61,200,000 for payment of motes and
bankers' acceptances and a net
amount of $31,700,000 for SFrs fuel
supply program, Including $28,300,000
for fuel procurement, $2,000,000 for
storage facilities and $1.400,000 for
transportation facilities.

Certain other Commission authori-
zations are also requested In the in-
stant filing where required, to carry
out or continue programs which the
initial years of SFTs operation have
shown to be essential.

It is presently contemplated that net
capital requirements of $28,300,000
will be required for SPI's fuel procure-
ment program during 1979 as follows:

1979
Gas and Oll Exploration and D-

velopment . ........ . $13,600.000
Uranium Exploration- 9.000.000
Nuclear Fuel Procuremen-.---- *
Coal Procurement - 2.600.000
Fuel Oil Procurement 3.100.000

Net Requirements =23.300,000
'Capltal requirements for nuclear fuel procure-

ment will be financed as dmxlbed In the Commis-
slon's order dated October 31. 1978 CHCAR No.
20753).

It is presently estimated that
$22,100.000 will be required for SFI to
continue its gas and oil exploration
and development activities in the tri-
state area of Arkansas, Louisiana and
Mississippi during 1979. Additionally
$5,700,000 will be required by SF1 to
purchase gas and pay royalties on gas
produced from prospects in which SF1
has an interest. During the same
period, SF1 estimates that it wiU gen-
erate approximately $11,300,000 from
the sale of gas and $2,900,000 from de-
ferred taxes, thereby resulting In a pet

capital requirement of $13,600,000
during the period.

Pursuant to the.Commission's order
of March 9, 1978, in this matter, SFI
has embarked on a uranium explora-
tion program to help assure an ade-
quate supply of uranium to accommo-
date the increased commitment to nu-
clear power of the system. SFI is in-
volved, acting individually or together
with nonaffillates, in conducting geo-
logical and geophysical studies and ex-
plorations for, and acquiring and dis-
posing of leases and other mineral
rights with respect to, uranium re-
serves, and proving such, reserves. It is
presently contemplated that SPI's
capital requirements for this program
during 1979 will be approximately
$11,000,000 offset by deferred taxes of
$2,000,000, thereby resulting in a net
requirement of $9,000,000.

SF1 -contemplates that during 1979
approxiniAtely $60,400,000 will be ex-
pended for the acquisition of nuclear
materials and services offset by
$82,500,000 from sales of enriched UF,
to the Operating Companies and
Middle South Energy, Inc. ("MSE'). a
generating subsidiary of MSU. SFTs
nuclear materials and processing serv-
Ices supply program during 1979 will
be financed by the Issuance by SF1 of
short-term notes as authorized in the
Commission's order of October 31,
1978 (HCAR No. 20753).

It Is presently contemplated that
SF1's coal procurement program
during 1979 will involve expenditures
of $2,600,000 for carrying costs, includ-
ing interest charges, storage and cer-
tain overhead expenses, to be capital-
ized primarily in connection with SFrs
participation In a coal supply arrange-
ment with Antelope Coal Company
("Antelope") pursuant to a contract
entered into between SF1 and Ante-
lope as approved by the Commission's
order dated March 8. 1977 (HCAR No.
19924).

To assure the availability to the Op-
erating Companies and Arkansas-Mis-
souri Power Company ("Ark-Mo"), an-
other utility subsidiary of MSU, of an
adequate supply of fuel oil It will be
necessary to have an inventory on
hand at January 1, 1979, and Decem-
ber 31, 1979, of 6,800,000-bbls. During
the ensuing twelve months, the inven-
tory level will vary because of seasonal
factors and other conditions. However,
due to an increase in cost, the inven-
tory at December 31, 1979, is expected
to be worth approximately $78,700,000
compared to an estimated worth of ap-
proximately $75,600,000 at January 1,
1979. Net cash requirements of
$3,100,000 are therefore expected
during 1979.

SPI anticipates expenditures of
$4,500,000 in 1979 to insulate certain
of Its storage tanks to facilitate stor-
age of heavier fuel oils, to construct an
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additional storage tank and to make
certain improvements to existing dock-
ing and -unloading. facilities. The an-
ticipated expenditures will be funded
in part by $2,500,000 in fuel storage
depreciation expenses included in oil
billing to the Operating Companies
and Ark-Mo, thereby'resulting in a net
requirement of $2,000,000.

It is presently contemplated that
SFI's fuel transportation -program
during 1979'will involve expenditures
of $1,800,000 for the provision of gath-
ering systems and/or pipelines to
transport gas, which has been discov-
ered pursuant to SF1's exploration
program, to certain of the System's
power plants, for certain improve-.
ments to towboats and barges and for
the. financing and general costs appli-
cable to the program to be capitalized.
The anticipated expenditures will be
funded in part by $400,000- -in fuel
transportation depreciation expenses
included in fuel billing to the Operat-
ing Companies and Ark-Mo, thereby
resulting in a net' requirement of
$1,400,000.

SFI's capital requirements during
1979 may involve the following,

$36,200,000 To -pay SFI's commercial paper
notes or The Aetna Casualty and
Surety Companey ("Aetna")
under the arrangement described
below.

$25,000,000 To pay bankers' acceptances from
Citibank due periodically through
1979 as, authorized by the Com-
mission's order of November 7.
1977 (HCAR No. 20246).

$31,700.000 To cover capital expenditures for
activities herein described..

$92,900,000 Total

Pursuant to the financing program
authorized by Commission order dated
October 31, 1978 (HCAR No. 20753),
SFI will finance its nuclear materials
and processing services supply pro-
gram during 1979 by the issuance of
its commercial paper notes backed by

etna's Bond of Indemnity. SFI has
retained the right to cancel this pro-
gram at any time should it become
economically disadvantageous. In addi-
tion, the program may be terminated
upon the occurrence of certain events.
SFI currently estimates that the maxi-
mum amount of notes or obligations to
Aetna at any one time outstanding
during 1979 will total $36,200,000. Au-
thority is herein requested to make
borrowings under the Loan Agree-
ment, if necessary, in - 1979, in an
amount sufficient to effect repayment
of its borrowings or reimbursement of
Aetna. In addition, SFI will endeavor
to extend, renew or otherwise refi-
nance its. obligations to Citibank, but
in the event that such refinancing is
not available, it will need $25,000,000
to pay the acceptance upon their ma-
turity. SFI also needs the assurance
that borrowing capacity is available
immediately to meet contingenpies

NOTICES

which might arise in connection with
leasing, and, other transactions previ-
ously entered into upon authorization
from the Commission.

Commission authorization is there-
fore sought for SFI to enter into the
Loan Agreement with the Operating
Companies pursuant to which SFI
would be authorized to make borrow-
ings, which will mature on December
31, 2004, from the Operating Compa-
nies, from timd to time through De-
cember 31, -1979, in an aggregate
amount not to exceed, at any one
time, the sum of $92,900,000 and the
amount to be outstanding at Decem-
ber 31, 1978, under the 1978 Loan
Agreement, currently estimated to be
$17,000,000, which amount will be con-
verted into loans under the Loan
Agreement as described below. Such
borrowings would be in addition to the
$26,500,000 of outstanding borrowings
authorized by the Commission by
order dated December 17, 1971 (HCAR
No. 17400) and the $13,000,000 of out-
standing borrowings authorized by
Commission- orders dated December
17, 1973 (HCAR No. 18221), December
24, 1975 (HCAR No. 19314) and De-
cember 30, 1976 (HCAR No. 19835).
SPI follows the practice of investing

excess funds available on a daily basis
in temporary cash investments of
short duration. It would be economi-
cally advantageous for SFI to repay
borrowings from the Operating Com-
panies in lieu of making such invest-
ments, because the interest available
on short-term cash investments is gen-
erally less than the interest rate paid
to the Operating Companies. In order
to facilitate the rapid repayment of
borrowings from the Operating Com-
panies, SFI proposes to provide in the
Loan Agreement for master notes,
finder which borrowings may be repaid
without notice and without the cum-
bersome cancellation of notes.

Under the Loan Agreement, each
Operating Company will agree to
make loans to SFI until December 31,
1979, in aggregate principal amounts
at any one time outstanding up to but
not exceeding the amount set opposite
its name below (collectively the "Com-
mitments" and individually the "Com-
mitment").
Operating Company Commitment

Arkansas Power & -Light Com- $
pany ..................................................... $35,168,000
-Louisiana Power & Light Com-
pany ................... 45,059,000

Mississippi Power & Light Com-
pany ........ ............................................ 18,683,000

New Orleans Public Service Inc.. 10.990,000

Total .................... .................... 109,900,000

The amount of the Commitments in-
clude an assumed $17,000,000 to be'
outstanding ,under the 1978 Loan
Agreement at December 31, 1978. The
amounts will vary to reflect the loans
actually outstanding at that time. -

Each Operating Company's Commit-
ment to make additional loans in 1979
is equal to an amount in such propor-
tion as its kilowatt-hour sales for the
twelve months ended September 30,
1978, bear the total kilowatt-hour
sales of the Operating Companies for
that period, computed In both cases by
including sales to rural electric cooper,
atives and municipalities but exclud-
ing sales to other public utilities.

The obligation of SFI to repay the
loans made by each Operating Compa-
ny under the Loan Agreement shall be
evidenced by the promissory note
("Note") of SFI In the principal
amount equal to such Operating Com-
pany's Commitment and payable to
the order of such Operating Company
on December 31, 2004. SFI will autho-
rize each Operating Company to en-
dorse on the reverse side of the Note
payable to such Operating Company
an appropriate notation evidencing its
pro rata share of the loans made to
SFI under the Loan Agreement and
each prepayment and payment of
principal with respect to such loans.
Each loan will be, made pro rata ac-
cording to the Commitments. SimUlta-
neously with the delivery of the Notes
and their appropriate notation for bor-
rowings outstanding at December 31,
1978, under the 1978 Loan Agreement,
the notes issued under the 1978 Loan
Agreement which evidence such bor-
rowings will be returned to SFI and
cancelled.

Each Note will bear interest on the
unpaid principal balance thereof, ad-
justable monthly on the first day of
each month, at an annual rate for
such month equal to the annual rate
of interest borne on the last day of the
preceding month by the short-term
bank borrowings of the Operating
Company to which such Note shall
have been issued. If on the last day of
any month, such Operating Company
shall have short-term bank borrowings
bearing more than one rate of Interest,
the highest rate shall apply. If, on the
last day of the month, such Operating
Company shall not have any short-
term bank borrowings, the prime com-
mercial rate generally charged by com-
mercial banks In New. York City on
such day to responsible and substan-
tial corporate borrowers shall apply.
The loans will be prepayable at any
time in any amount without premium
or penalty. Each prepayment on ac-
count of the unpaid principal balance
of the Notes will be made by SFI to
the Operating Companies pro rata in
accordance with their respective per-
centage shares of the Commitments.

SFI is endeavoring and will endeavor
to obtain funds from external sources
under arrangements advantageous to
SFI and the System to meet SI's cap-
ital expenditure requirements in lieu
of borrowings, from the Operating
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Companies. Subject to the receipt of
such regulatory approvals from the
Commission as may be necessary at
the time, it is anticipated that SFI
may borrow from -banks, insurance
companies and. other nonaffiliated
lenders and enter into specific ar-
rangements for financing.

The rights and obligations of the
parties under the Loan Agreement will
be subject to certain restrictions set
forth in (1) the loan agreement with
Hibernia, (2) the acceptance facility
line of credit agreement with Citibank,
as amended, and (3) the participation
agreement with The Aetna Casualty
and Surety Company. These restric-
tions relate principally to the payment
or prepayment by SF! of its indebted-
ness to the Operating Companies
during the terms of those agreements.

In carrying out its financing pro-
gram for 1979 SF1 represents that it
will at all times, unless the Commis-
sion shall otherwise expressly autho-
rize, maintain the aggregate of its cap-
ital stock, surplus, and principal
amount of its indebtedness to the Op-
erating Companies at an amount equal
to at least 35% of SFI's total capital-
ization.

SF! proposes to file certificates of
notification pursuant to Rule 24 pro-
mulgated under the Act on a quarterly
basis through 1979. Such certificates
will include a description of the prog-
ress of its fuel supply program for
1979 including any delftions, additions
or changes therein, and will furnish
the Commission on or before Decem-
ber 1 in 1979 a copy of SFL's budget
and projected cash flow statement for
the next succeeding calendar year. It
is specifically agreed that SFI will
make, keep and preserve for such
period, such accounts, cost-accounting
procedures, correspondence and other
records relating to any transaction in
which SF! participates as may be re-
quired by Section 15 of the Act or any
rules, regulations or orders promulgat-

- ed thereunder and that all of the fore-
going shall be subject at any time and
from time to time to such reasonable
periodic, special and other examina-
tions by the Commission, or any
member or representative thereof, as
the Commission may prescribe.

SFI- and the Operating Companies
have found the flexibility resulting
from certain authorizations previously
granted to SF! in the ordinary course
of its fuel supply business to be of
great use in the economical and effi-
-cient-supply of fuel for the System.
Accordingly it is requested that au-
thorization be extended during 1979
for the following:

1. The Operating Companies, in con-
nection with a transaction in the ordi-
nary course of SFrs fuel supply busi-
ness as described above and not involv-
ing' the issuance of a security,

assure any party contracting with SF
that the Operating Companies will, in
accordance with their respective
shares of ownership of the Common
Stock of SFI, take such action as may
be appropriate from time to time to
keep SFI in a sound financial condi-
tion so that It may discharge Its obli-
gations under the particular contract;

2. In situations where the assurance
of the Operating Companies referred
to in (1) above is insufficient, to have
MSU guarantee the performance by,
SPI of its obligations under contracts
*so long as guarantees of MSU out-
standing at any one time In respect of
all System companies do not exceed
$75,000,000 (any such guarantee to be
reported within 10 days by MSU by
Rule 24 Certificate), excluding guaran-
tees otherwise specifically authorized
by the Commission; and

3. To have personnel employed by
the other companies in the System
perform services for SFI at cost where
it is more economical and efficient for
such personnel to perform such serv-
ices.

It is stated that no state or federal
commission, other than this Commis-
sion, is required to authorize the pro-
posed transaction. As required, AP&L
has filed pertinent information relat-
ing to its participation in the proposed
transactions with the Arkansas Public
Service Commission.

Notice is further given that any In-
terested person may, not later than
December 26, 1978, request in writing
that a hearing be held on such matter,
stating the nature of his interest, the
reasons for such request, and the
issues of fact 6r law raised by the
filing which he desires to controvert;
or he may request that he be notified
if the Commission should order a
hearing thereon. Any such request
should be addressed: Secretary, Securi-
ties and Exchange Commission, Wash-
ington, D.C. 20549. A copy of such re-
quest should be served personally or
by mail upon the applicants-declarants
at the above-stated address, and proof
of service (by affidavit or, in case of an
attorney at law, by certificate) should
be filed with the request. At any time
after said date, the application-decla-
ration, as amended or as it may be fur-
ther amended, may be granted and
permitted to become effective as pro-
vided in Rule 23 of the General Rules
and Regulations promulgated under
the Act, or the Commission may grant
exemption from such rules as provided
in Rules 20(a) and 100 thereof or take
such other action as it may deem ap-
propriate. Persons who request a hear-
ing or advice as to whether a hearing
is ordered will receive any notices or
orders issued in this matter, including
the datb of the hearing (if ordered)
and any postponements thereof.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

For the Commission. by the Division
of Corporate Regulation. pursuant to
delegated authority.

GEORGE A. nzsummoNs,
Secretary.

[FR Doc. 78-34218 Piled 12-7-78; 8:45 am]

[8010-01-M]

[Pile No. 1-5963]

SUN ELECTRIC CORP.

Notice of Application To Withdraw From
isting and Registration

NovrmBER 29, 1978
The above named issuer has filed an

application with the Securities and
Exchange Commission, pursuant to
Section 12(d) of the Securities Ex-
change Act of 1934 and Rule 12d2-2(d)
promulgated thereunder, to withdraw
the specified security from listing and
registration on the AMERICAN
STOCK EXCHANGE, INC. ("Amex").

The reasons alleged in the applica-
tion for withdrawing this security
from listing and registration include
the following:.

The common stock of Sun Electric
Corporation (the "Company") has
been listed for trading on the Amex
since July 1, 1969. On June 2, 1978 the
stock was also listed for trading on the
New York Stock Exchange, Inc.
("NYSE") and concurrently therewith,
such stock was suspended from. trad-
ing on the Amex. In making the deci-.
sion to withdraw its common stock
from listing on the Amex, the Compa-
ny considered the direct and indirect
costs and expenses attendant on main-
taining a dual listing on both ex-
changes. The Company does not see
any particular advantage in the dual
trading of its stock and believes that
dual listing would fragment the
market for such stock.

The. application relates solely to the
withdrawal from listing and registra-
tion on the Amex and shall have no
effect on the continued listing of such
common stock on the NYSE. The
Amex has posed no objection in this
matter.

Any interested person may, on or
before December 29, 1978, submit by
letter to the Secretary of the Securi-
ties and Exchange Commlon, Wash-
ington, D.C. 20549, facts bearing upon
whether the application has been
made in accordance with the -rules of
the Exchange and what terms, if any,
should be imposed by the Commission
for the protection of investors. The
Commission will, on the basis of the
application and any other information
submitted to it, issue an order grant-
ing the.application after the date men-.
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tioned above, unless the 'Commission
•determines to order a hearing on the
matter.

For the Commission, by the Division
of Market Regulation, pursuant-to del-
egated authority.,

GEORGE A. FIsZ5 ONS,
Secretary.

(FR Doc. 78-34219 Filed 12-7-78; 8:45 am]

[8010-01-M]

[File No. 160.18]

TOKHEIM CORP.

Application to Withdraw from Listing and
Registration

NovEMER 29, 1978.
The above named issuer has filed an

application with the Securities and
Exchange Commission, pursuant to
Section 12(d) of the Securities Ex-
change Act of 1934 and Rule 12d2-2(d)
promulgated thereunder, to withdiaw
the specified security from listing and
registration on the AMERICAN
STOCK EXCHANGE;INC. ("Amex").

The reasons alleged in the applica-
tion for 'withdrawing- this security
from listing and registration include
the following.

The common stock of Tokheim Cor-
poration (the "Company") has been
listed for trading on the Amex since
July 14, 1969. On September 8, 1978
the stock was also listed for trading on
the New York Stock Exchange, Inc.
("NYSE") and concurring therewith,
such stock was suspended from trad-
ing on the Amex. In making the deci-
sion to withdraw its common stock
from listing on the Amex, the Compa-
ny considered the direct and indirect
costs and expenses attendant on main-
taining a dual listing on both ex-
changes. The Company does not see
any particular advantage in the. dual
trading of its stock and believes that
dual listing would fragment the
market for such stock.

The applicant relates solely to the
withdrawal from listing and registra-
tion on the Amex and shall have no
effect on the continued listing of such
common stock on the NYSE. The
Amex has posed no objection in this
matter.

Any interested person may, on or
.before December 29, 1978, submit by
letter to the Secretary of the Securi-
ties and Exchange Commission, Wash-
ington, D.C. 20549, facts bearing upon
whether the application has been
made in accordance with the rules of
the Exchange and what terms, if any,
should be imposed by the Commission
for the protection of investors. The
Commission will, on the basis of the
application and any other information
submitted to it, issue -an order grant-
ing the application after the datemen-

- tioned above, unless'the Commission
-determines to order a hearing on the
matter

For the Commission, by the Division
of Market Regulation, pursuant to del-
egated authority.

GEORGE A. FTzsM ONs,
. I Secretary.

IF Doc. 78-34220 Filed 12-7-78; 8:45 am]

[8010-01-M]

[Rel. No. 20792; 70-6226]

YANKEE ATOMIC ELECTRIC CO.

Proposed Issuance and Sale of Short-Term
Promissory Notes to a Bank and a Dealer in
Commercial Paper and Request for Exemp.
flion From Competitive Bidding

NovEmmER 28, 1978.
Yankee Atomic Electric Company

("Yankee Atomic"), 20 Turnpike-Road, Westborough, Massachusetts
01581, an electric utility subsidiary
company of New 'England Electric
System and Northeast .Utilities, regis-
tered holding companies, has filed an
application-declaration with this -Com-
mission pursuant to the Public Utility
Holding Company- Act of 1935 ("Act")
,designating Sectionm 6(a), 7 and 9 of
the Act and Rule 50(a)(5) promulgated
thereunder as applicable to the pro-
posed transactions. All interested per-
sons are referred to the-application-
declaration, which is , summarized
below, for a complete statement of the
proposed transactions.

Yankee Atomic proposes to issue and
sell from time to time, but not later
than December 31, 1979,, short-term
promissory notes in order to finance
its nuclear fuel. requirments. The
notes are expected to be sold to The
First National Bank of Boston, Massa-
chusetts, or to A. G. Becker & Compa-
ny, Inc, ("Becker"), a dealer in com-
mercial paper, or to both, up to a
maximum aggregate principal amount
of $16,000,000 to be outstanding at any
one time. Yankee Atomic now has bor-
rowing authority aggregating
$16,000,000 through- December 31,
1978 (File No. 70-6084). and expects to
have about $11,000,000. of short-term
debt outstanding at the end of 1978.
During 1979 Yankee Atomic expects to
spend approximately $9,500,000 for
nuclear fuel and to make capital ex-
penditures _ of , approximately
$5,000,000 for plant improvements.

The proposed short-term borrowing
will be repaid from time to time in
part from internally generated funds
and the balance -wil-be refinanced
either through -additional short-term
borrowings or permanent financing.

The proposed borrowings from The
First National Bank of Boston will be
eVidenced by notes payable maturing
in less than one year from the date of

issuance and will provide for prior pay.
ment in whole or in part without pre-
mium. Yankee Atomic will either
maintain funds in the bank which rep-
resent* compensating balances or, in
lieu thereof, pay fees equivalent to
such compensating balance require-
ment. -'

The notes will bear Interest at not in
excess of the prime rate (not including
fees in lieu of compensating balances).
Based on prevailing compensating bal-
ance requirements of 10% of the line
of credit and 10% of any borrowing
thereunder, or fees equivalent thereto,
the effective cost to Yankee would be
approximately 13.44% per annum as-
suning borrowings up to the maxi-
mum amount of the lines of credit
based on a prime rate of 10 %.

Yankee Atomic also proposes to
issue and sell its commercial paper
during the period through December
31, 1979, directly to Becker. Becker, as
a principal, will reoffer such commer-
cial paper to not more than 200 of its
customers whose names appear on a
nonpublic list prepared by Becker in
advance. No additions will be made to
such list of customers. It Is expected
that such commercial paper will be
held to maturity by the purchasers,
but, if any such purchaser wishes to
resell prior to maturity, Becker, pursu-
ant to' an oral repurchase agreement,
will repurchase the paper for resale to
others on said list of customers. The
commercial paper so issued and sold
will be in the form of unsecured prom-
issory notes having varying maturities
of not in excess of 270 days, Actual
maturities will be determined by
market conditions, the effective inter-
est cost to Yankee Atomic, and
Yankee Atomic's cash requirements at
the time of issuance, The commercial
paper will be in denominations of not
less than $50,000 and not more than
$1,000,000 and will not by its terms be
prepayable prior to maturity, The
commercial paper will be purchased by
Becker from Yankee Atomic at a dis
count which will not be in excess of
the discount rate ,per annum prevail-
ing at the date of issuance for the par-
ticular maturity at which prime com-
mercial paper of comparable quality Is
sold by public-utility issuers to com-
mercial paper dealers. Becker will Ini-
tially reoffer the commercial paper at
a discount rate not more than V of 1%
per annum less than the prevailing
discount to Yankee Atomic.

No commercial paper notes having a
maturity of more than 90 days will be
issued at an effective interest cost
which exceeds the effective Interest
cost at which Yankee Atomic could
borrow from The First National Bank
of Boston.

Yankee- Atomic request exemption
from the competitive bidding require-
ments of Rule 50 with respect to the
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proposed issuance and sale of commer--
cial paper pursuant to paragraph
(a)(5) thereof.

The fees and expenses to be incurred
with the proposed transaction is
$2,000. Incidental services will be per-
formed by New England Power Service
Company at actual cost. It is stated
that no state commission and no feder-
al commission, other than this Com-
mission, has jurisdiction over the pro-
posed transaction.

Notice is further given that any in-
terested person may, not later than
December 21, 1978, request in writing
that a hearing be held on such matter,
stating the nature of his interest, the
reasons for such request, and the
issues of fact or law-raised by said ap-
plication-declaration which he desires
to controvert; or he may request that
he be notified if the Commission
should order a hearing thereon. Any
such request should be addressed: Sec-
retary, Securities and Exchange Com-
mission, Washington, D.C. 20549. A
copy of such request should be served
personally or by mail upon the appli-
cant-declarant at the above-stated ad-
dress and proof of service (by affidavit
or, in case of an attorney at law, by
certificate) should be filed with the re-
quest. At any time after said date, the
application-declaration, as filed or as it
may be amended, may be granted and
permitted to become effective as pro-
vided in'Rule 23 of the General Rules
and Regulations promulgated under
the Act, or the Commission may grant
exemption from such rules as provided
in Rules 20(a) and 100 thereof or take
such other action as it may deem ap-
propriate. Persons who request a hear-
ing or advice as to whether a hearing
is ordered will receive any notices and
orders issued in this matter, including
the date of the hearing (if ordered)
and any postponements thereof.

GEORGE A. FITZSIMMONS,
Secretary.

[FR Do. 78-34221 Filed 12-7-78; 8:45 am]

[8025-01-M]

SMALL BUSINESS ADMINISTRATION

[Declaration of Disaster Loan Area No.
1547]

RHODE ISLAND

Declaration of Disaster Loan

The area of 357 Westminster Street
in the downtown Providence, Provi-
dence County, Rhode Island, consti-
tutes a disaster area because of
damage resulting from a fire which oc-
curred on May 3, 1978. Applications
will be processed under the provisions
of Public Law 95-89. Eligible persons
firms, and organizations may file ap-
plications for loans for physical
damage until the close of business on

NOTICES

December 5. 1979 and for economic
injury until the close of business on
February 5, 1979 at:
Small Business Administration. District

Office. 57 Eddy Street. Providence. Rhode-
Island 02903

or other locally announced locations.
(Catalog or Federal Domestic Assistance
Program Nos. 59002 and 59008.)

Dated: December 5, 1978.

A. VERNON WEAVER,
Administrator

(FR Doc 78-34366 Filed 12-7-78; 8:45 am]

[7035-01-M]
INTERSTATE COMMERCE

COMMISSION

[Notice No. 752]

ASSIGNMENT OF HEARINGS

DEcomBER 5, 1978.
Cases assigned for hearing, post-

ponement, cancellation or oral argu-
ment appear below and will be pub-
lished only once. This list contains
prospective assignments only and does
not include cases previously assigned
hearing dates. The hearings will be on
the issues as presently reflected In the
Offidial Docket of the Commission. An
attempt will be made to publish no-
tices of cancellation of hearings as
promptly as possible, but interested
parties should take appropriate steps
to insure that they are notified of can-
cellation or postponements of hearings
in which they are interested. No
amendments will be entertained after
the date of this publication.
MC 117940 (Sub-284P), Nationwide Carriers,

Inc.. and
MC 114632 (Sub-169?). Apple Lines, Inc.,

now being assigned on January 11. 1979. (1
day), at New York. N.Y., In a hearing
room to be later designated.

MC 32166 (Sub-10). Bronaugh Motor Ex-
press, Inc.. now assigned for hearing on
January 16. 1979, at Lexington. Kentucky
will be held In the Hyatt Regency. 400
West Vine. instead of the Hilton Inn.
Junction of Interstate 75, and Kentucky
Highway 922.

MC 116915 (Sub-52?). Eck Miller Transpor-
tation Corp., now being assigned for hear-
ing on May 8, 1979 (4 days). at Birming-
ham, Alabama. in a hearing room to be
later designated.

MC 19311 (Sub-40). Central Transport, Inc.,
now being assigned for continued hearing
on December 6, 1978 (2 days), at LInsing.
Michigan. at the Holiday Inn South.
Pennsylvania Ave. & U.S. Highway 127,
State Room No. 710.

MC 58885 (Sub-33F), Atlanta Motor Lines,
Inc., now being assigned for hearing on
February 6. 1979 (9 days), at Atlanta.
Georgia, In a hearing room to be later des-
Ignated.

MC 96881 (Sub-19P). Fine Truck Line. Inc.,
now being assigned for hearing on Febru-
ary 6, 1979. at Texarkana, Texas, in a
hearing room to be later designated.
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MC 135797 (Sub-127?). J. B. Hunt. Trans-
port, Inc., now being assigned for hearing
on January 30. 1979, at the Offices of the
Interstate Commerce Commission, Wash-
ington, D.C.

MC 124170 (Sub-99P), Frostways, Inc, now
being assigned for hearing on January 24,
1979, at the Offices of the Interstate Com-
merce Commission, Washington, D.C.

MC 113908 (Sub-443P). Erickson Transport
Corp.. now being assigned for Hearing on
January 31, 1979, at the Offices of the In-
terstate Commerce Commission, Washing-
ton. D.C.

MC 136123 (Sub-2F), Meat Dispatch, Inc,
now being assigned for Pre-hearing Coz-
ference on January 23, 1979, at the Of-
fices of the Interstate Commerce Commis-
sion. Washington, D.C.

MC 114301 (Sub-96?). Delaware Express
Co., now being assigned for continued
hearing on January 31. 1979, at the Of-
fices of the Interstate Commerce Commis-
sion. Washington. D.C.

H. G. Ho=i, Jr.,
Secretary.

[FR Doe. 78-34304 Filed 12-7-78; 8:45 am]

[7035-01-M]

(Finance Docket No. 28876]

STANLEY E. G. HILLMAN, TRUSTEE OF THE
PROPERTY OF CHICAGO, MILWAUKEE, ST.
PAUL & PACIFIC RAILROAD CO., DEBTOR

Acquisillon and Operation Over Chicago &
North Wesfem Transportation Co. at W-mne-
bago, Fan'bault County, Minn.

Stanley E. G. Hilhman, Trustee of
the Property of Chicago, Milwaukee,
St. Paul and Pacific Railroad Compa-
ny, Debtor (Milwaukee Road), 516 W.
Jackson, Boulevard, Chicago, IL 60606,
represented by Thomas I. Ploss, Gen-
eral Solicltor-Commerce and William
C. Sippel, Attorney, Chicago, Milwau-
kee, St. Paul and Pacific Railroad
Company, Suite 888. Union Station,
516 W. Jackson Boulevard, Chicago, IL
60606, hereby give notice that on the
6th day of October, 1978, it filed with
the Interstate Commerce Commission
at Washington, DC, an application
under Section 1(18) of the Interstate
Commerce Act with a Motion to Dis-
miss for a decision approving and au-
thorizing the acquisition and oper-
ation of a line of railroad presently
owned and operated by the Chicago
and North Western Transportation
Company (North Western) located at
Winnebago, Faribault County, MN.

By decision served November 29,
1978, the entire Commission denied
the Motion to Dismiss.

Milwaukee Road proposes to acquire
and operate existing trackage owned
by North Western located entirely
within Faribault County, MN, a dis-
tance of approximately 1.38 miles.

The trackage to be acquired and op-
erated will enable Milwaukee Road to
serve two additional shippers in Win-
nebago, MN, which it does not pres-
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ently -serve: Winnebago Farmers Ele-
vator Company and Farmers Union
Central Exchange, both of whom are
located on the subject trackage. Aban-
donment of the subject trackage,
which is owned by North Western, has
recently been authorized by the Com-
mission In Docket No. AB-1 (Sub-No.
57), subject to the issuance of a Certif-
icate and express condition that Mil-
waukee Road acquire and operate it in
the future so that these two shippers
will continue to have direct rail service
available to'them.

In the opinion of the applicant, the
granting -of the authority sought will
not constitute a major Federal action
significantly affecting the quality of
the human environment within the
meaning of the National Environmen-
tal Policy Act of 1969. In accordance
with the Commission's regulations (49
CFR 1108.8) in Ex Parte No. 55 (Sub-
No. 4), Implementation-National En-
vironmental Policy Act 1969, 352
LC.C. 451 (1976), any protests may in-
clude a statement indicating the pres-
ence or absence of any effect of the re-
quested Commission :ction on the

quality of the human environment. If
any such effect s alleged- to be pre-
sent, the statement shall indicate with
specific data the exact nature and
degree of the anticipated Impact. See
Implementation-National Environ-
mental Policy Act, 1969, supra at p.
487.

Pursuant to the provisions of the In-
terstate Commerce Act, as amended,
the proceeding will be handled with-
out public hearings unless comments
in support or opposition on such appli-
cation are filed with the Secretary, In-
terstate Commerce Commission, 12th
and Constitution Avenue, NW., Wash-
ington, DC 20423, and the aforemen-
tioned counsel for applicant, within 30
days after date of first publication in a
newspaper of general circulation. Any
interested person is entitled to recom-
mend to the Commission that it ap-
prove, disapprove, or take any other
specified action with respect to such
application.

H. G. HommE, Jr.,
ActingSecretary,

FRDoe.78-34303 Filed 12-7-78; :45 am]
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sunshine act meetings
This section of the FEDERAL REGISTER contains notices of meetings published under the "Government in the Sunshine Act" (Pub. L 94-409l, 5 U.S.C. I

bte)(3). I
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[6335-01-M]

DECEMBER 6. 1978.

U.S. COMMISSION ON CIVIL
RIGHTS.

DATE AND TIME: Monday, Decem-
ber 11, 1978, 1 p.n to 7 p.m.

PLACE: Room 512, 1121 Vermont
Avenue NW., Washington, D.C.

STATUS: Open to public.

MITTERS TO BE CONSIDERED:

. Approval of agenda.
IL Approval of minutes from last meeting.
In. Staff Director's Report:
A. Status of funds.
B. Personnel Report. and
C. Correspondence:
L Letter from Asst. Attorney General

Drew Days on police misconduct in Mem-
phis.

2. Letter from -Labor Secretary Marshall
on Hispanic Labor force data.

D. Office Directors' Reports.
IV. SAC Recharters: (a) Alaska, (b) Geor-

gia, (c) Nebraska, (d) Nevada, (e) Pennsylva-
nia and (f) Texas:

v. Report on civil rights developments In
the Central States Region.

VI. Abtion re higher education desegrega-
tion.

VIL Discussion re Women in Poverty.
VIIL Discussion re Post Bakke foflowup

strategy.
IX. Interim report concerning response to

Houston Police Chief Caldwell.
X. Review of housing report.

CONTACT PERSON FOR MORE IN-
FORMATION:

Loretta Ward, Public Affairs Unit,
202-254-6697.

[S-2484-78 Filed 12-6-78; 3:32 pml

[6351-01-M]
2

COMMODITY FUTURES TRADING
COMMISSION.
TIME AND DATE: 10 am., December
12. 1978.
PLACE: 2033 K Street NW., Washing-
ton, D.C., 5th floor hearing room.

STATUS: Closed:
MATTERS TO BE CONSIDERED:
Proposed administrative proceedings.

CONTACT PERSON FOR MORE IN-
FORMATION:

Jane Stuckey, 254-6314.
[S-2476-78 Filed 12-6-78; 10:35 am]

[6351-01-M]
3

COMMODITY FUTURES TRADING
COMMISSION.
TIME AND DATE: 11 am., December
15, 1978.
PLACE: 2033 K Street NW., Washing-
ton, D.C.
STATUS: Closed.
MATTERS TO BE CONSIDERED:
Market Surveillance.

CONTACT PERSON FOR MORE IN-
FORMATION:

Jane Stuckey, 254-6314.
[S-2477-78 Filed 12-6-78; 10:35 am]

[6570-06-M)

EQUAL EMPLOYMENT OPPORTU-
NITY COMMISSION.
TIME AND DATE: 9:30 am. (eastern
time), Monday, December 11, 1978.
PLACE: Commission Conference
Room. No. 5240, on the fifth floor of
the Columbia Plaza Office Building,
2401 E Street NW., Washington, D.C.
20506.

STATUS: Open to the public.

MATTERS TO BE CONSIDERED:
Final Affirmative Action Guidelines.

A majority of the entire'membership
of the Commission determined by re-
corded vote that the business of the
Commission required that this meet-
Ing be held and that no earlier an-
nouncement was possible.

In favor of change. Eleanor Holmes Norton.
Chair. Ethel Bent Walsh. Commissioner:,
and Armando M. Rodriguez. Commission-
er.

CONTACT PERSON FOR MORE IN-
FORMATION:

Marie D. Wilson, Executive Officer.
Executive Secretariat, at 202-634-
6748.
This notice Issued December 5. 1978.

[S-2478-78 Filed 12-6-78; 11:42 am]

[6570-06-M]

EQUAL EMPILOYMENT OPPORTU-
NITY COMMISSION.
TIME AND DATE: 9:30 am (eastern
time). Tuesday, December 12, 1978.
PLACE: Commission Conference
Room. No. 5240, on the fifth floor of
the Columbia Plaza Office Building,
2401 E Street NW.. Washington, D.C.
20506.
STATUS: Part will be open to the
public and part will be closed to the
public.
MATTERS TO BE CONSIDERED:

Open to the public:
1. Proposed response in the matter or a

court opinion concerning the credibility of a
Commission representative acting in his of-
ficial capacity.

2. EEOC Compliance Manual: Additions to
provide Implementing procedures for FCC/
EEOC Memorandum of Understanding and
changes to charge intake procedures.

3. Guidelines on Minority Recruitment
under Civil Service Reform Act of 1978.

4. Report on Commission operations by
the Executive Director.

Closed to the public:
Litigation Authorization: General Counsel

Recommendations. Matters closed to the
public under the Commission's regulations
at 29 CFR 1612.13.

Norz-Any niatter not discussed or con-
cluded may be carried over to a later meet-
ng.

CONTACT PERSON FOR MORE IN-
FORMATION:

Marie D. Wilson, Executive Officer.
Executive Secretariat, at 202-634-
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6748.
This notice issued December 5, 1978.

[S-2479-78 Filed 12-6-78; 11:42 am]

[6715-01-M]

6

FEDERAL ELECTION COMMIS-'
SION.
DATE AND TIME: Wednesday, De-
cember 13, 1978, at 10 a.m.

PLACE: 1325 K Street NW., Washing-
ton, D.C.
STATUS: This meeting will be closed
to the public.
MATTERS TO BE CONSIDERED:
Audits and audit policy. Compliance.
Personnel.
DATE AND TIME: Thursday, Decem-
ber 14, 1978, at 10 a.m.'
STATUS: Portions of this meeting will
be open to the public and portions will
be closed.
MATTERS T( BE CONSIDERED:

Portions open to the public:
Setting of dates for future meetings.
Correction and approval of minutes.
Advisory opinions: AO 1978-81, AO 1978-

83, AO 1978-93, AO 1978-94, AO 1978-95,
and AO 1978-96.

Draft regulations for Presidential Primary
Matching Fund, Title 11, Code of Federal
Regulations, Subchapter C.

Earmarked contributions.
- Audit policy.

First Fiscal year 1979 management-report.
Budget execution report.
Appropriations and budget.
Pending legislation.
Pending litigation.
Liaison with other Federal agencies.
Classification actions.
Routine administrative matters.
Portions of the meeting closed to the

public:
Any matters not concluded on December

6, 1978.

PERSONS TO CONTACT FOR IN-
FORMATION'

Ms. Sharon Snyder, Press Office,
telephone 202-523-4065.

MARJORIE W. EMMONS,
Secretary to the Commission.

[S-2486-78 Filed 12-6-78; 3:32 pm]

[6720-01-Mi
7,

FEDERAL HOME LOAN BANK
BOARD.
TIME AND DATE: 9:30 a.m., Decem-
ber 14, 1978.
PLACE: 1700 G Street NW., sixth
floor, Washington, D.C.
STATUS: Open meeting.

SUNSHINE ACT MEETINGS

CONTACT PERSON FOR MORE IN-
FORMATION:

Franklin" 0. Bolling, 202-377-6677.

MATTERS TO BE CONSIDERED:

Branch Office Application-First Federal
Savings & Loan Association, Delray
Beach, Fla.

Branch Office Application-First Federal
Savings & Loan Association, Beresford, S.
Dak.

Branch -Office Applications to be Consid-
ered Concurrently-(1) Lamesa Federal
Savings & Loan Association, Lamesa, Tex.;
and (2) First Federal Savings & Loan As-
sociation of Big Spring, Big Spring, Tex.

Satellite Office Application-Florida Feder-
al Savings & Loan Association, St. Peters-
burg, Fla.

Consideration of -Proposed Alternative
Mortgage Instruments Regulations.

No. 201, December 6, 1978.
RONALD A. SNIDER,
Assistant Secretary.

[S-2485-78 Filed 12-6-78; 332 pm]

[6730-01-M]
8

FEDERAL MARITIME COMMIS-
SION.

TIME AND DATE: 10 a.m., December
13, 1978.

PLACE: Room' 12126, 1100 L Street
NW., Washington, D.C. 20573.

STATUS: Open.

MATTERS TO BE CONSIDERED:

1. Monthly Report of actions taken pursu-
ant to authority delegated to the Managing
Director.

2. Agreement No. 10159-6: Modification of
a rationalization agreement at Lagos/Appa,
Nigeria, to extend its term of approval for
two years.

3. Agreement No. 5600-36: Petition of
Philippines North America Conference for
reconsideration of conditional approval of,
its self-policing mechanism.

4. Informal Docket No. 439(I): Mine Safety
Appliances Co. v. South African Marine
Corp.-Consideration of the record.

5. Docket No. 78-29: Seatrain Gitmo, Inc.
and Seatrain International, S.A. v. Puerto
Rico Maritime Shipping Authority and
Puerto Rico Ports Authority-Appeal of Pre-
siding Judge's denial of motions to dismiss.

6. Docket No. 78-3: Organic Chemicals
(Glidden-Durkee) Division of SCM Corp. v.
Farrell Lines, Inc-Joint appeal of Presid-
ing Judge's denial of settlement and dismiss-
al.

7. Agreement No. 10270: Petition of Gulf-
European Freight Association for Clarifica-
t16n of Duration of Agreement.

CONTACT PERSON FOR MORE IN-
FORMATION:

Francis C. Hurney, Secretary, 202-
523-5725.

[S-2475-78 Filed 12-6-78; 10:35 am]

(6210-01-M]
9

BOARD OF GOVERNORS OF THE
FEDERAL RESERVE SYSTEM.

"FEDERAL REGISTER" CITATION
OF PREVIOUS ANNOUNCEMENT:
43 FR 56337, December 1, 1918.

PREVIOUSLY ANNOUNCED TIME
AND DATE OF THE MEETING: 10
a.m., Wednesday, December 6, 1978.

CHANGES IN THE MEETING: One
of the items announced for inclusion
at this meeting was consideration of
any agenda items carried forward
from a previous meeting; the following
such closed item was added:

Appointment of new members to the
Consumer Advisory Council, (This
matter was originally announced for a
meeting on Monday, December 4,
1978.)

CONTACT PERSON FOR MORE IN-
FORMATION:

Mr. Joseph R. Coyne, Assistant to
the Board, 202-452-3204.

Dated: December 6, 1978.

GRIFFITh L. GARWOOD,
Deputy Secretary of the Board.

[S-2482-78 Filed 12-6-78; 3:32 pm]

[7035-01-M]
10

INTERSTATE COMMERCE COM-
MISSION.

TIME AND DATE: 9:30 a.m., Tuesday,
December 12, 1978.

PLACE: Hearing Room "C", Interstate
Commerce Commission Building, 12th
& Constitution Avenue NW., Washing-,
ton, D.C. 20423.

STATUS: Open Special Conference.

MATTERS TO BE CONSIDERED:

1. Planning, Policy, Evaluation and Re-
search Function.

2. Relationship of Field and Headquarters.
3. Division Assignments.
4. Election of Vice Chairman.

CONTACT PERSON FOR MORE IN-
FORMATION:

Douglas Baldwin, Director, Office of
Communications, telephone 202-275-
7252.

The Commission's professional staff
will be available to brief news media
representatives on conference issues at
the conclusion of the meeting.

DEcEMBER 5, 1978.
[S-2474-78 Filed 12-6-78; 10:35 pm]
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[7590-01-M]
11

NUCLEAR REGULATORY COM-
MISSION.
TI AND DATE: December 12, 1978.

'PLACE: Commissioner's Conference
Room, 1717 H Street NW., Washing-
ton, D.C..

STATUS: Open and closed.
MATTERS TO BE CONSIDERED:

TUESDAY, DI)Ec -ER 12: 9:30 A.M.
1. Discussion of two requests to transfer

and store spent fuel at reactor sites other
than the site where the fuel was irradiated,
and to have such storage indemnified (ap-
proximately 1 hour), public meeting.

2. Discussion of PIRG Petition on Popula-
tion Density (approximately I hour). public
meeting.

TUESDAY. DECEMBER 12; 2 P.M.
1. Discussion of status of S-3 Interim Rule

(approximately one-half hour), public meet-
ing.

2. Discussion of personnel matter (ap-
proximately 2 hours), closed-exemption 6.

ADDITIONAL INFORMATION

Item f of the Affirmation Session (ap-
proximately 10 minutes), public meeting
titled Order in UCS Petition for Reconsider-
ation, originally scheduled for Friday. De-
cember 8, has been postponed to the week
of December 18.

CONTACT PERSON FOR MORE IN-
FORMATION:

Roger Tweed, 202-634-1410.

DEcEBER 5, 1978.

ROGER M. TW;EED
Office of the Secretary.

[S-2480-78 Filed 12-6-78: 11:42 am]

[7910-01-M]

12

RENEGOTIATION BOARD.

DATE AND TIME: Tuesday, Decem-
ber 12, 1978; 9:30 a.m.

PLACE: Conference Room. 4th floor,
2000 M Street NW., Washington. D.C.
20446.

STATUS: Closed to public observa-
tion.

MATTER TO BE CONSIDERED:
Bata Shoe Co., Inc.. fiscal year ended
December 31, 1972.

CONTACT PERSON FOR MORE IN-
FORMATION:

Kelvin H. Dickinson, Assistant Gen-
eral Counsel-Secretary, 2000 M
Street NW., Washington. D.C. 20446.
202-254-8277.

Dated: December 5. 1978.
HARRY R. VAN CxL~vv

• Acting Chairman.
(8-2483-78 Filed 12-6-78: 3:32 pm]

[8010-01-M]

SECURITIES AND
COMM ISSION.

EXCHANGE

"FEDERAL REGISTER" CITATION
OF PREVIOUS ANNOUNCEMENT:
43 FR 56338, December 1, 1978.

STATUS: Open meeting.

PLACE: Room 825, 500 North Capitol
Street, Washington, D.C.

PREVIOUSLY ANNOUNCED DATE:
November 27, 1978.

CHANGES IN THE MEETING: Open
meeting cancelled.

The open meeting scheduled for
Wednesday, December 6. 1978. at 10
a.m., has been cancelled.

Commissioners Loomis. Evans. Pol-
lack, and Karmel determined that
Commission business required the
above change and that no earlier
notice thereof was possible.

DEcE= ER 6. 1978.

ES-2481-78 Filed 12-6-78; 11:42 am]
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[4510-27M] "
DEPARTMENT OF LABOR

Employment Standards Administration

MINIMUM WAGES FOR FEDERAL AND.
FEDERALLY ASSISTED CONSTRUCTION

General Wage DeterminationDeclsions

General Wage Determination Dee]
sions of the Secretarj of Labor spec
fy, in accordance with applicable lai
and on the basis of information. availa
ble to the Department of Labor fro
Its study of local wage conditions an
from other sources, the basic hourl:
wage rates and frifge benefit pa5
ments which are determined to be pre
vailing for the described classes of 18
borers and mechanics employed ii
const.ruction activity of the characte
and in the localities specified thereir

The determinations in these deci
sions of such prevailing rates an,
fringe benefits have been made by at
thority of the Secretary of-Labor pm
suant to the provisions of the Davil
Bacon Act of March 3, 1931, as amene
ed (46 Stat. 1494, as amended. 4
U.S.C. 276a) and of other Federal stat
utes referred to in 29 CR 1.1 (Inclue
ing the statutes listed at 36 FR 306 fo]
lowing Secretary of Labor's Order Nc
24-70) containing provisions for th
payment of wages which are depenc
ent upon determination by the Secr(
tary of Labor under the Davis-Baco.
Act; and pursuant to the provisions c
Part 1 of Subtitle A of Title 2C9 of Cod
of Federal Regulations, Procedure fo
Predetermination of Wage Rates, (3
FR,21138) and 'of Secretary of Labor'
Orders 12-71 and 15-71 (36-FR 8751
8756). The prevailing rates and fring
benefits determined in these decision
shall, in accordance with the proy
sions of the foregoing statutes, const
tute the minimum wages payable o:
Federal and federally assisted cot
struction projects to laborers and m(
chanics of the specified classes ei
gaged on-contract work of the chara
ter and in the localities describe
therein.

Good cause is hereby found for nc
utilizing notice and public procedur
thereon prior to the-Issuance of, thec
determinations as prescribed in
U.S.C. 553 and not providing for dela
n effective date as prescribed in thE

sedtion, because the necessity to issu
construction industry wage determin
tion frequently and in large volum
causes procedures to be impractic,
and contrary to the liublic interest.

General Wage Determination Dec
sions are effective from their date (
publication in the FEDERAL RExSTs
without limitation as to time and ai
to be used in accordance with the pri
visions of 29 CFR Parts 1 and 5. Ai
cordingly, the applicable decision tA
gether with any modifications'issue

NOTICES

subsequent to its 'publication date
shall be made a part of every contract
for performance of the described work
within the geographic area indicated
as required by an applicable Federal
prevailing wage law and 29 CFR, Part
5. The wage rates contained therein
shall be the minimum paid under such
contract by contractors and subcon-

[- tractors on the work.

v Modifications and Supersedeas Decisions to
V.. General Wage Determination Dedsions

a Modifications and Supersedeas Deci-
d sions to General Wage Determination
V Decisions are based upon information

obtained concerning changes in pre-
- vailing hourly wage rates and fringe

benefit payments gince the-decisions
a were issued.
r The determinations of prevailing
I. rates and fringe benefits made in the
i- Modifications and Supersedeas Deci-
d sions have been made by authority of
t- the Secretary of Labor pursuant to
- the provisions of the Davis-Bacon Act
s- of March 3, 1931, as amended (46 Stat.
- 1494, as amended, 40 U.S.C. 276a) and

0 of other Federal statutes referred to in
t- 29 CFR L1 (including the statutes
I- listed at 36FR 306 following Secretary
I- of Labor's Order No. 24-70) containing
). provisions for the payment of wages
e which are dependent upon determina-
I- tion by the Secretary of Labor under
e- the Davis-Bacon Act; and'pursuant to
a the provisions of Part I of Subtitle A
if of TItle 29 of Code of Federal Regula-
e tions, Procedure-for Predetermination
r "of Wage Rates (37 FR 21138) and of
7 Secretary of Labor's Orders 13-71 and
'S 15-71 (36 FR 8755, 8756). The prevail-
S, ing rates and fringe benefits deter-
e mined in foregoing General Wage De-
s termination Decisions, as hereby modi-
I- flied, and/or superseded shall, in ac-
I- -cordance with the provisions of the
n foregoing statutes, - constitute the
I- minimum wages payable on Federal
e- and federally assisted construction
I- projects to laborers and mechanics of
-- the specified classes engaged in con-

d tract-work of the character and In the
localities described therein.

it Modifications and Supersedeas Deci-
'e sions are effective from their date of
;e publication in the FEDERAL REGISTER
5 without limitation as to time and are
Y to be used-in accordance with, the pro-
Lt visions of 29 CPR Parts 1 and 5.
.e Any person, organization, or govern-
a- mental agency having an interest in
Le the wages determined as prevailing is
l encouraged to submit wage rate infor-

mation for consideration by the De-
i- partment. Further information and
f• self-explanatory forms for the purpose
R of submitting this data may be ob-
re tained by writing to the U.S. Depart-
o- ment of Labor, -Employment Stand-
D- ards Administration, Office of Special
3- Wage Standards, -Division of Wage De-
!d terminations, Washington, D.C. 20210.

The cause for not utilizing the rule-
making procedures prescribed In 5
U.S.C. 553 has been set forth In the
original General Wage Determination
Decision.

NEW GENERAL WAGE DETERMINATION
- DECISIONS

llinois.-IL78-2199.,

MODIFICATIONS TO GENERAL WAGE
DETERMINATION DECISIONS

The numbers of the decisions being
modified and their dates of publica-
tion in the FEDERAL REGISTER are listed
with each State.
Arizona:

AZI8-5114 ........................................ AUg. 11, 1978.
California:

CA78-5122 ........................ Do,
CA78-5123 .......................................... Aug, 18, 1970,

Delaware:
DE78-3080 ......................................... NoV. 3,1070.

Florida:
P178-1070 ............................................ Aug. 26. 1070.

Imlnois:
IL78-2064 ............................................ Aug. 4, 1978.
33,8-2094; 1L'18-2105 ........... Oct. 20, 1018.
ML78-2117 ............ ... Nov, 13, 1978.

IL78-2127 .................................. Oct. 27, 1978.
1I S-2139 ......................................... Nov. 8, 107g,

Y "9-1008 ........................................ Dec. 1. 1978.
Loulelanx

LA78-4099 ........................................... Oct. 0, 1978.
Nevada,

NV'8-010 ................................... Mar. 10. 1078.
MV78-5018 r............ Mar 17, 1978.

NV78-5124 . .... ...., Sept. 15, 1978.
- . . Oct. 27, 1978.

Pennsylvania:
. ... Sept. 22. 1978.

.A78-3068 ... ept. 29. 1978.
PA7 8-3089. .. .. Oct. (, 1078,

Vermont:
-........... Aug, 11. 1078.

IM1'78-2091 ........................ .. Oct. 0. 1070.
Virgina:

VA78-3074; VA78-3075: VA78-3076, Nov. 3. 1978.

SUPERSEDEAS DECISIONS TO GENERAL
WAGE DETERMINATION DECISIONS

The numbers of the decisions being
superseded and their dates of publica-
tion in the FEDERAL REGISTER are listed
with each State. Supersedeas Decision
numbers are in parentheses following
the numbers of the decisions being su-
perseded.
Arkansas:

AR78-4068 (AR78-4116) ................. June 23, 1978.
ninoils:

ILI8-2049 (I,78-2143) ..................... Mar. 24, 1018.
IL78-2107 (IL78-2165).......... Oct. 20,1978,

Indiana:
IN78-2032 (1N78-2162) .............. Mar. 10, 1018.

Virgini:
VA77-3082 (VA78-3100) ................... June 24, 1918,

CANCELLATION OF 'GENERAL WAGE
DETERMINATION DECISIONS

NONE

Signed at Washington, D.C. this lst
day of December 1978.

DOROTHY P. COME,
Assistant Administrator,

Wage and Hour Division,
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[3410-30-M]

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

[7 CFR Parts 271, 281, 283]

[Amdt. No. 141]

FOOD STAMP ACT OF 1977

Food Stomp and Food Distribution Prograr
IndianReservations

AGENCY: Food and Nutrition Serv
USDA.
ACTION: Proposed rule.
SUMMARY: This proposed rulern
Ing sets forth procedures for im
menting the Food Stamp and F
Distribution Programs on Indian
ervations as required by the Fi
Stamp Act of 1977.

The Food Stdmp Program. Under
Act, agencies of State governm
which have the responsibility for
administration of federally aii
public assistance programs are resp
sible for conducting the Fqod Sta
Program on Indian reservations wit
their boundaries. These agencies In
consult with the Indian tribal org,
zations on the reservations and in g
eral be responsive to the needs of Ii
ans. The Act provides, however, tha
It is determined that a State agene
failing to properly administer
Food Stamp Program, the Departm
may then determine whether or
an Indian tribal organization is ca
ble of effectively and efficiently
ministering the Food Stamp Progi
on its reservation. Additionally,
Act gives the Department discreti
ary authority to pay such amou
above 50 perpent for administral
costs of the Food Stamp Program
reservations as the Department de
mines to be necessary for effeci
program operation.

The Food Distribution Program.']
proposed regulations, as required
the Act, provided for commodities
be distributed under the Food Dis
bution Program, with or without
Food Stamp Program, whenever a
quest for concurrent or separate I1
program operations, on all-or part
an Indian reservation, is made by
ITO. Under section 1304 of the F
and Agriculture Act of 1977, the
partment is authorized to purcl
and distribute agricultural comm
Ities for Indians and to provide I
ans "an opportunity to obtain a In
nutrutious diet." Thb report of
joint conference committee noted t
the conferees do not intend that "
commodity package [provided hot
holds] will necessarily in and of it
constitute a 'nutritionally adequ
diet."' In this regard the Departm
shall offer a variety and quantity

PROPOSED RULES

commodities for Indian households
such that the commodity package rep-
resents an acceptable alternative to
Food Stamp Program-benefits.
DATES: Comments should be received
by January 21, 1979.
ADDRESS: Comments should be sub-
mitted to: Nancy Snyder, Deputy Ad-
ministrator for Family Nutrition Pro-
grams, Food and Nutrition Service,

us; U.S. Department of Agriculture,
Washington, D.C. 20250.

ice, FOR FURTHER INFORMATION.CONTACT:

Susan McAndrew, Chairperson,
Food Stamp Regulation Task Force,

ak- Food and Nutrition Service, Wash-.
ple- ington, D.C. 20250, (202) 447-8755.
cod

SUPPLEMENTAL INFORMATION:res-
eod INTRODUCTION

One of the objectives of the Food
the Stamp Act of 1977 (the Act) is to pro-
ent vide better service to Indians through
the the -Food Stamp and Food Distribu-
led tion Programs. As noted in the House
on- JRepor "there are now some 249
nip Indian reservations [out of 289] par-
hin ticipating in the food stamp program
rust and some 35 reservations under the
ani- Food or commodity distribution pro-
en- gram-" 1Except for Indians residing on
ndi- any one of those 35 food distribution
-t-if reservations, all Indians may currently
y Is apply for Food Stamp Program bene-
the fits on the same basis as anyone else.
ent- The Department initiated prepara-
not tion for reform of the Food Stamp and
pa- Food Distribution Programs by spon-
ad- soring a conference on "Food Issues
am Affecting the Indian Population" with
the prominent Indian tribal organizations
.on- (ITO) in Albuquerque, New Mexico in
rts February, 1977. This conference led to
tive a greater recognition of Indian needs
on and provided the Department with sig-

ter- nificant input to food stamp reform
tive legislation. Most of this imput is re-

flected in provisions -of the Food
rhe Stamp Act of 1977 which will facilitate
by Indian participation in the Food
to Stamp and Food Distribution Pro-

;tri- grams. Additionally, a meeting with
the representatives of tribes was held with
re- the Assistant Secretary of the Depart-
ood ment for Food-and Consumer Services

of' soon after the Food Stamp Act was
an signed by the President. I

Dod Also after the Act was signed by the
De- President, the Department sponsored
ase 17 -public hearings in October 1977.
od- The hearings were publicized through
ndi- the media, the display of posters and
ore FEDERAL REGISTER notice (42 FR 44251,
the
hat
the 'Currently, households on those 35 reser-
use- vations may-apply only for food distribution

benefits.. This publication proposes that
self households be allowed to participate in
ate either, but not both, programs. The full ci-
ent tation for the House Report is H. Rept. 95-
* of 464; June 24. 1977.

Sept. 2, 1977). Numerous invitations
were sent to individuals and organiza-
tions from mailing lists prepared by
the Department's national and region.
al offices. Thirty-seven of the 862 Indi-
viduals who testified at these public
hearings addressed Issues contained in
the Act that pertain to Indlanb. The
hearings held in Bismarck, North
Dakota; Denver, Colorado; and Spo-
kane' Washington generated a number
of comments by Indians. To ensure
adequate representation of Indians at
these hearings, the Department paid
the personal expenses of certain per-
sons to enable them to testify. Persons
unable to present comments at the
hearings were invited to submit writ-
ten suggestions.

Additionally, a meeting on the Food
Stamp and Food Distribution Program
regulations regarding Indian reserva-
tions and food assistance was held on
September 21 and 22, 1978. Partici-
pants included Food and Nutrition
Service regional staff, Indian repre-
sentatives, the Food Research and
Action Center, and staff from the FNS
headquarters in Washington, D.C. The
public hearing transcripts, written
suggestions, comments made at the
September 21 and 22, 1978 meeting,
and suggestions from other interested
parties and other Federal Depart-
ments, were carefully considered In
drafting these proposals.

In addition to implementing provi-
sions of the new Act, this proposal at-
tempts to pattern the operation of the
Food Distribution Program on Food
Stamp Program to Increase admlnis.
trative efficiency and uniformity, ex-
pedite the certification process, elimi-
nate the need for caseworkers to learn
and apply two dissimilar sets of rules,
and reduce error rates. In this regard,
this proposal Is based on miany of the
rules and procedures developed after a
careful and extensive analysis of com-
ments received pursuant to the May 2,
1978 proposed food stamp rulemaking.
With certain modifications, standards
similar to the October 17 final food
stamp rulemaking are herein proposed
for the Food Distribution Program, re-
garding, for example: bilingual re-
quirements, training requirements, eli-
gibility, resource standards, jointly
owned resources, earned income, un.
earned income, monetary recoup-
ments, Title IV-D child support pay-
ments, vendor payments, In-kind
income, irregular Income, educational
loans, other loans, reimbursements,

,money received for the care of a third
party beneficiary, nonrecurring lump
sum payments, failure to cooperate de-
terminations, interview procedures,
documentation of casefiles, notice of
adverse action, and fair hearing proce-
dures.

While, this approach allows Indians
and other interested persons a second
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opportunity to comment on require-
m'ents already adopted for the Food
Stamp Program, FNS considered it im-
portant that these rules and proce-
dures be carefully analyzed as they di-
rectly relate to Indian reservations
and the Food Distribution Program.
While administrative uniformity and
efficiency are important consider-
ations, unique or special problems re-
garding the application of food stamp
definitions and procedures to the Food
Distribution Program will be closely
examined during this notice and com-
ment rulemaking.

For a full understanding of the uni-
form or related food stamp/food dis-
tribution definitions and procedures
refer to the preambles accompanying
the proposed and the final regulations
found at 43 FR 18874 (May 2, 1978)
and 43 FR 47846 (October 17, 1978).

As should be apparent from the
abovd discussion, until the final Octo-
ber 17, 1978 food stamp rules were
issued, determination of how the Food
Distribution Program should operate
was not possible. The above list of re-
lated or identical standards is only
partial The the extent that Justifica-
tions supporting rules or definitions
contained in the October 17 final pub,
lication apply to provisions of this pro-
posal, those justifications should be
examined in 43 FR 47846 et reg. In
light of the massive nature of the May
2-October 17 food stamp rulemaking,
the Department considered it cost in-
efficidnt to reprint- those justifica-
tions.2 Note that since the underlying

- , purposes of the Food Stamp Program
and the Food Distribution Program
are closely related, it is appropriate
that the underlying basis for identical
or related rules would likewise apply.

It should also be noted that the leg-
islative history of the Act was closely
examined to determine the purpose
and intent of statutory provisions
which are related to Indians. Nonethe-
less, the written comment period
which follows this notice represents
the critical opportunity to affect final
regulatory policies. The Department,
therefore, encourages careful public
scrutiny of this proziosal and welcomes
detailed written criticism and com-
ment.

It is hoped that intensive public
scrutiny, even of rules which merely
interpret and explain statutory provi-
sions, will assist the Department in
drafting final regulations. Provisions
of the proposed regulations which are
unlikely to significnatly affect the

2Approximately 10,000 reprints of 43 P.R.
18874 and 10.000 reprints of 43 P.R. 47846
were provided to public interest, law and
food advocacy groups, local welfare groups
and other interested organizations or indi.
viduals. Some remaining copies are available
through FNS. All law libraries and some
public libraries should contain copies of
those Federal Register issues.

PROPOSED RULES

public may not have been analyzed In
the preamble. However. comments on
all aspects of the proposed rules will
be considered.

As noted earlier, in reading this pro-
posed rulemaking on the Indian provi-
sions of the Food Stamp Act of 1977, It
will be useful to refer to other rule-
makings of the Department. These
other publications are the final rules
implementing major aspects of the
Food Stamp Act of 1977 published on
October 17, 1978; the preamble to the
May 2 1978 proposal, and the current
food distribution regulations, Part
250.3

COMMENT PERIOD

In Executive Order 12044. Issued
March 23, 1978 (43 FR 12661), the
President directed each Executive
agency to adopt procedures to improve
the notice and comment rulemaking
process. That Executive Order further
provided that agencies allow for a
sixty day comment period for signifi-
cant rulemakings except under certain
circumstances.

This rulemaking Is likely to have a
significant and direct impact on,
among others, State governments,
Indian tribal organizations and per-
sons residing on Indian reservations.
Moreover, ths proposal Is likely to
raise many problematical and interre-
lated issues. State governments and
Indian tribal organizations are expect-
ed to carefully examine this proposal
from an administrative and manage-
ment prespective and to consider pos-
sible Interactions with other assistance
programs. Residents on reservations
will likely be concerned with provi-
sions which could directly affect them,
such as the proposals regarding eligl-
bility determinations, application
'processing, outreach requirements and
the delivery of benefits.

A recent FNS food stamp proposal
generated 38,783 specific points on
19,400 written pages signed by 7,828
organizations or persons. Many of the
letters "contained detailed recommen-
dations and criticisms concerning
many aspects of the proposed rules. A
number of comments exceeded 50
pages in length." (43 FR 47846) The
Department also anticipates receipt of
numerous detailed comments regard-
ing this proposal.

Balancing the importance of In-
formed public input against the public
interest In implementing revised Food
Stamp and Food Distribution Pro-
grams on reservations as expeditously
as possible consistent with effective
and efficient operations, Lewis B.

I The Food Distribution Program regula-
tions may be found In 7 Code of Federal Reg-
ulations, Part 250 which should be avallable
in most law libraries and many public librar-
ies. Interested persons may obtain copies
from FNS.
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Straus, Administrator, Food and Nu-
trition Service has decided to reduce
the 60 day comment period to 45
days.4 Further, to expedite review of
the comments and the Issuance of
final rules, the Department is requir-
ing that comments be received at the
FNS headquarters in Washington,
D.C., on or before, the 45th day after
publication. The Department will not
guarantee that it will consider any
comments postmarked by that date,
but not received in Washington, D.C.,
by the 45th day. Commenters are
urged to begin their review of this
lengthy proposal as soon as possible
and to mail their comments sufficient-
ly In advance of the 45th day to ensure
timely receipt.

Comments received pursuant to this
proposal shall be available for public
inspection and copying at the Food
and Nutrition Service, 500 12th Street,
Washington, D.C., during regular busi-
ness hours.

CONsuLTATION AND INDIAx OPERATiox
OF THE PROGRAMS

The Act provides that the States
must consult in good faith with Indian
tribal organizations about the State's
plan of operation for the Food Stamp
Program on reservations. Under speci-
fied conditions, If a State agency is de-
termined to be failing to properly ad-
minister the Food Stamp Program on
a reservation, a capable Indian tribal
organization may, Itself, administer
the Food Stamp Program. Additional-
ly, the Act gives an Indian tribal orga-
nization the opportunity to request
the operation of the Food Distribution
Program on Its reservation. In the
event of distribution on all or part of
an Indian reservation, the appropriate
agency of State government in the
area involved shall be responsible for
such distribution; except that, if the
Secretary determines that an Indian
tribal organization is capable of effec-
tively and efficiently administering
the Food Distribution Program on the
reservation then the Indian tribal or-
ganization shall be able to administer
Its owii Food Distribution Program
The Act further provides that the Sec-
retary may'furnish either a State or
an Indian tribal organization acting as
a State agency administering a Food
Stamp or Food Distribution Program
on an Indian reservation such
amounts for funding of the adminis-
trative costs as neiessary for the effec-
tive operation of the Food Stamp or
Food Distribution Program on a reser-
vation.

IMPLEZMS-TATION

The final regulations will be effec-
tive immediately upon publication in

'Executive Order 12044 allows for com-
ment periods of less than 60 days under spe-
clal circumstances such as that presented by
this rulemaking.
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the FEDERAL REGISTER. Upon publica-
tion of these prbposed regulations
Indian tribal organizations on reserva-
tions not presently participating in the
Food Distribution Program may
submit a written request to the De-
partment to commence the Food Dis-
tribution Program.

The Department is interested in sug-
gestions regarding the practicality and
reasonableness of the proposed imple-
mentation schedule. Regarding reser-
vations on which a Food Distribution
Program is already being operated, all
the new food distribution rules must
be applied to all households by the
120th day after publication of final
rules. To ensure a smooth transition to
the new Food Distribution Program,
some provisions may be phased into
operation ahead of others. However,
related provisions must be implement-
ed at the same time.

An amended State plan for the Food
Distribution Program must be submit-
ted and approved by RNS also by the.
120th day after publication of final
rules. These plans should be submitted
well in advance of that date to ensure
timely approval.

Also, for reservations on which a
Food,Distribution Program is being
operated, steps should be taken to pro-
vide for bilingual materials, outreach
activities and the use of volunteer or-
ganizations as expeditiously as possi-
ble after the final publication. These
requirements must also be implement-
ed no later than the 120th day after
publication of final rules. If meeting
the staffing standards or personnel re-
quirements of the final regulations ne-
cessitates the hiring of paid staff, the
paid staff must be hired, trained and
in place no lateiz than 180 days after
publication of final rules. •

Agencies of the State government
which administer the Federally aided
public assistance programs within the
State must take steps to begin a con-
sultation process withiall Indian tribes
on reservations within 30 days after
publication of final rules. The consua-
tion shall concern, at least, the imple-
mentation and/or operation of the
Food Stamp or Food Distribution, or
both, Programs in a manner that is re-
sponsive to the needs of Indians on
the reservation. For States containing
Indian reservations that participate in
the Food Stamp Program, the Food
Stamp State 1Plan of Operation which
is to cover fiscal year 1980, must detail
the procedures for the ongoing consul-
tation with ITO's and for consultation
in good faith about that portion of the
State's plan pertaining to the imple-
mentation of the Food Stamp Pro-
gram for members of the tribe. These
States must also detail in the State's
plan how the State intends to comply
with the FNS project area require-
ments by October 1, 1979. For States

containing Indian reservations that
participate in 'the Food Distribution
Piogram, the Food Distribution Plan
of Operation must detail the proce-
dures for the ongoing consultation
with ITO's and for consultation in
good faith about that portion of the
State's plan pertaining to the imple-
mentation of the .Food Distribution
Program for members of the tribe.

TnE FOOD STAMP PROGRAM

Under the Act, agencies of State gov-
ernment which have the responsibility
for the administration of federally
aided public assistance programs are
responsible for conducting the Food
Stamp Program on Indian reservations
within their boundaries. These aten-
cies must consult with the Indian
tribal organizations on the reserva-
tions and in general be responsive to

.the needs of Indians. The Act pro-
vides, however, that if it is determined
that a State agency is failing to prop-
erly administer the Food Stamp
Progam, the Department may then de-
termine whether or not an Indian
tribal organization is capable of effec-
tively ,and efficiently idministering
the Food Stamp Program on its reser-
vation. Additionally, the Act gives the -
Department discretionary authority to
pay such amounts above 50 percent
for administrative costs of the Food
Stamp Program on reservations as the
Department determines to be neces-
sary for effective program operation.

DEFINITIONS

The Department has added new
definitions-to Part 271that pertain to
the, operation of the Food Stamp Pro-
gram on Indian reservations. These
definitions concern: "Indian tribe",

.'Indian tribal organization" (ITO)
"Reservation", "State" (which in-
cludes the reservation of an Indian
tribe whose Indian tribal organization
meets the requirements of the Act for
participation as a State agency) and
"State agency" (which includes the
Indian tribal organization of any
Indian tribe determined by the De-
partment to be capable of effectively
and efficiently administering a Food
Stamp or a Food Distribution Program
in accordance with the Act.)

While the regulatory definitions are
taken from 'the Act, the application of
the definitions of "Indian tribe" and
"Reservation" has already raised some
issues regarding tribes within the
State of. Oklahoma. The Department
is currently researching which, If any,
Oklahoma Indian tribal organizations
exercise "governmental ' jurisdiction"
over "geographically defined * * *
areas" and thus could be auth6rized to
administer the Food Stamp and Food

Distribution Programs over those
areas.

It appears that the land of previous-
ly established Indian reservations may
have been conveyed, primarily to the
public domain, and that these Indian
tribes have been largely assimilated
into the general population of Oklaho-
ma. Thus, while certain ITO's may ex-
ercise limited functions regarding In-
dians residing on certain lands, many
of these areas may not constitute le-
gally recognized regions where an ITO
exercises governmental jurisdiction.
Thus, there may be few, If any, areas
in Oklahoma which would be consid-
ered reservations under the Food
Stamp Act of 1977. These issues may
be relevant to other-areas of the coun-
try where the ITO, in the traditional
sense, may exist but does not exercise
governmental jurisdiction or authority
over lands.

PROJECT AREAS

The food stamp rules propose that
an Indian reservation shall be desig-
nated as a separate project area or
areas unless the State agency can
demonstrate to FNS that: (1) the size
or population of the reservation does
not warrant such designation; (2) the
tribe can be adequately served by an
existing project area; or (3) the desig-
nation as a project area(s) would
impair the State's administration of
the Food Stamp Program. The deter-
mination not to designate an Indian
reservation as a project area(s) would,
however, be subject to review based on
changing circumstances or conditions,

CONSULTATION

The Act and the legislative history
demonstrate that, regardless of the
circumstances under which a State
agency administers the Food Stamp
Program on an Indian reservation
(even when State agency failure and
ITO operation are not at issue), the
State agency must consult in good
faith with the ITO about the oper-
ation of the Program.

The Act and the proposed regula-
tions require that a State agency,
before It submits a plan of operation
to the Department, consult in good
faith with the ITO about those
amendments or that portion of the
plan. that pertain to the operation of
the Program for reservation residents.
The Act and the proposed regulations
also require that a State agency Imple-
ment the Program in a manner re-
sponsive to the needs of Indians on
the reservation as determined by on-
going consultation with the ITO.

STATE AGENCY FAILURE

The Act requires that for an ITO to
administer the Food Stamp Program
on a reservation, the agency of State
government which has the responsibil,
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ity for the administration of.the feder-
ally aided public assistance programs
must be failing to properly administer
the Food Stamp Program in accord-
ance with the purposes of the Act.
The House Report makes clear that
the State agency is to be given suffi-
cient opportunity to improve its ad-
ministration of the Food Stamp Pro-
gram before a final determination is
made. The House Report specifically
states that such a determination
cannot 'be made merely because a
State agency would not meet the serv-
ice demands of the tribal organization.
Further, Congress has provided for ad-
ditional funds to be given to the State
agency if the Department determines
these additional funds are necessary.
- The proposed regulations provide
for an analysis of a State agency's suc-
cess or failure in administering the
Food Stamp Program on an Indian
reservation through the use of special
Management Evaluation (ME) reviews
conducted by FNS and through an ex-
amination of any other relevant infor-
mation that becomes available during
the course of the review.

The proposed regulations follow the
normal procedures by which a State
agency.is informally and, if necessary,
formally warned regarding the im-
proper administration of the Program.
As in all cases, the State agency is ac-
corded an opportunity to take correc-
tive action prior to the issuance of a
formal warning. The proposed proce-
dures allow a State agency which the
Department has determined to be fail-
ing to properly administer the Food
Stamp Program on an Indian reserva-
tion to improve its performance
through corrective action before the
Department determines if the Pro-
gram can and should be transferred to
an ITO.

Use of the proposed'ME procedures
should result in greater administrative
efficiency and improvements in pro-
gram operations. Nine specific factors
are listed to be considered by any rele-
vant +ME review. When FNS deter-
mines that fiscal sanctions must be im-
posed on-a State agency because of Its
operation of the Program on an Indian
reservation, the proposal requires that
the Department take into account the
adverse effect such sanction would
have on program operations for Indi-
ans on the reservation.

This general ME approach is based
on the Act and the legislative history
-of the Act. The House Report demon-
strates that the State agency has the
primary responsibility for the adminis-
tration of the Food Stamp Program on
Indian reservations. The Act provides
that it must be determined that the
State agency "is failing * * * properly
to administer," the Program before ad-
ministration can be turned over to a
capable ITO.

It is also proposed, in -accordance
with the House Report and the Act,
that in the event that an ITO becomes
no longer "capable of effectively and
efficiently conducting such program,"
administration would revert to the
State which would then have to ad-
minister the Program pursuant to the
nationwide mandate.

TRIBAL CAPABIITYI

Under the Act, when the Depart-
ment makes a specific finding of State
agency failure, Food Stamp Program
administration would then be turned
over to an ITO if an additional deter-
mination is made that the ITO is capa-
ble of effectively and efficiently con-
ducting the Program. The Act directs
the Department's attention to four
factors governing that determination,
including:. (1) the distance of the reser-
vation from State certification and is-
suance centers.5 (2) the prior experi-
erice of the ITO in operating other
Federal programs. (3) the ITO's man-
agement and fiscal capabilities, and (4)
the adequacy of the ITO's measures to
limit discrimination against any poten-
tial program beneficiary on the basis
of race, color, sex, or national origin.6

The proposed regulations require FNS
to review these four factors to deter-
mine an ITO's capability.

TRAINING AND TECHNICAL ASSIST CE

The legislative history recognized
that Indian tribal organizations might
lack the particular expertise needed to
administer the Food Stamp Program.
Therefore, the Act provides that the
ITO may request "appropriate train-
ing and technical assistance."

The proposed regulations state that
if an ITO is deemed capable of effec-
tively and efficiently operating the
Food Stamp Program; and, if training
and technical assistance is necessary
prior to the ITO's assumption of pro-
gram operation, the Department will
he required to provide the ITO with
the training and technical assistance.
The fact that an ITO needs training
and technical assistance before it actu-
ally assumes program operations will
not mean that the ITO would not be
considered capable of program oper-
ation.

5Points and hours regulations Issued
under the Act. not yet published In pro-
posed form, may obviate the need to exam-
ine this issue. The proposal requires that
the ME review of the State's operation of
the Food Stamp Program oh reservations
consider "compliance with points and hours
requirements that will be published as Sec-
tion 272.5." However, the location of certifi-
cation and Issuance points which the tribe
would provide will be considored In deter-
mining tribal capability.

6The House Report notes that the ability
of the ITO to prevent discrimination
against non-members of the tribe who live
on the reservation should be considered.
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The Department will also provide
appropriate advice and assistance to
the ITO to enable It to make adequate
plans for the assumption of the Food
Stamp Program administrative duties.
On the other hand, the proposed regu-
lations do not provide for training and
technical assistance for an ITO
deemed incapable of Food Stamp Pro-
gram administration. Unless the ITO
can demonstrate a potential capacity
to administer the Program, it did not
seem cost/beneficial to exhaust time
.and resources on that ITO especially
where other ITO's who are potentially
capable may be making similar re-
quests.

Legislative history and the Act make
It clear that any ITO administering a
Food Stamp Program would have to
adhere to the Food Stamp Act and
regulations or be penalized as if it
were a State agency. Thus, under the
proposal, an ITO administering a Food
Stamp Program will be subject to the
same range of sapctions and monitor-
ing and auditing requirements as are
imposed on a State.

FUNDING

The Act provides that the Depart-
ment may pay the agency administer-
ng a Food Stamp Program on an
Indian reservation (regardless of
whether the agency is part of ther
State government or is an ITO) such
amounts above 50 percent for adminis-
trative costs hM the Secretary deter-
mines to be necessary for effective op-
eration of the Food Stamp'Program.
As noted In the House Report, the in-
creased potential Federal cost-sharing
for administrative costs is partly based
on the consideration that reservation
residents often do not pay State or
local taxes and that the State and
local governments are, therefore, un-
willing to provide any significant level
of funding for on-reservation services.
In addition, the House Report further
noted that some reservations may
have the administratlye capability to
manage these programs effectively,
but very limited funds to pay for the
administrative expenses involved.

Prbposed § 281.5 of the Depart-
ment's regulations provides that the
State agency or ITO will automatical-
ly receive 50 percent of the adminis-
trative costs of running the Food
Stamp Program on a reservation. Part
281.5 further proposes a process by
which a State agency or an ITO may
present evidence demonstrating the
need for additional funding above the
50 percent level. If such evidence is
clear and convincing, the Department
may provide the additional funds. This
determination shall be made by the
Department. at least, on an annual
basis. This allows a maximum degree
of flexibility to deal with particular
circumstances and allows the Depart-
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ment to closely monitor and control
the use of -administrative funds. The
Department is interested in exploring
the possibility of developing more spe-
cific criteria for providing funding in
excess of 50 percent, and encourages
comments on this issue.

FORmDALIZE REVIEW

This proposal omits any reference- to
procedures for -the administrative
review of FNS determinations -regard-
Ing; (1) the capabilities of an ITO to
administer the Food Stamp. or Food
Distribution Program; (2) the failure
of an agency of the State government
to "properly administer" the Food
Stamp Program; or (3) the failurd of
an ITO properly to administer the
Food Stamp or Food Distribution -Pro-
gram. Since most of the determina-
tions would likely be made after care-
ful review by the Administator, FNS
may not be necessary. However, FNS
is interested in receiving comments on
the efficiency of a formalized adminis-
trative review of the issues just dis-
cussed.

FNS believes that if some formalized
administrative review system is devel-
oped that it should include precise
filing deadlines and time limits for
rendering a decision.

THE FooD DisTRImu o PRoGRAM -

The proposed egulations, as re-
quired by the Act, provide for com-
modities to be distributed under the
The Food Distribution Program, with
or without the Food Stamp Program,
whenever a request for concurrent or
separate food program operations, on
all or part of an Indian reservation, is
made by an ITO. Under section 1304
of the Food and Agriculture Act of
1977, the Department is authorized to
purchase and distribute agricultural
commodities for Indians and to pro-
vide Indians "an opportunity to obtain
a more nutritious diet." The report of
the joint, conference committee noted
that the conferebs do not intend that
"the commodity package [provided
households] will necessarily in and of
itself constitute a 'nutritionally fade-
quate diet.'" 7 In this regard the De-
partment shall offer a variety and
quantity of commodities for Indian
households such that the commodity'
package' represents an acceptable al-
ternative to Food Stamp Program
benefits.

To help ensure that the commodity
offer is representative of participant
preferences, the proposal requires that

7Conference Report 95-418. September 9,
1977. As directed by the Food and Agricul-
ture Act, and in consultation With certain
Indian organizations, the .Department -has
recently increased the variety and nutrition-
al quality of foods in the commodity pack-
age.

PROPOSED RULES

the distributor, develop procedures to
obtain -participant feedback. Records
regarding the take rate of various
commodities should be maintained
and-examined-to determine household
preferences. In this'regard, the pro-
posal requires that -households be ad-
vised that they may refuse any com-
modity not desired. This not only pre-
vents needless waste, by making it
easier for persons to refuse certain
items, but also provides immediate
feedback regarding food preferences

-and desired quantities. The most
recent food -offer is given in Appendix
A and should be carefully examined
by -persons interested in commenting
on its content. Note that' this uniform
package is offered to each eligible
person and that 'its precise content
may yary according to the seasonal
availability of foodstuffs and their rel-
ative costs, bulk purchasing opportuni-
ties, storability, fluctuating prices and
other factors,

While the Department cannot guar-
antee the exact composition of the
offer in advance, the proposal requires
that a tentative foods list be posted in
advance at food distribution issuance
locations. Note, also, that if a house-
hold is determined eligible for Food
Distribution Program benefits, that
the amount of income which the
household expects to receive or the
amount of -monetary resources owned
by the household will not reduce the
quantity or affect the typesof foods in
the household's commodity package.

Proposed 283.3(b) lists the current
Federal statutes which provide for the
acquisition of agricultural products for
later distribution on Indian reserva-
tions.

The Act provides Indian tribal orga-
nizations the opportunity to request
the operation of the Food Distribution
Program on reservations. Section 4(b)
states:

-In the event of distribution on all or part
of an Indian reservation, the appropriate
agency of the State government In the area'
involved shall be responsible for such distri-
bution, except that, if the Department de-
termines that the Indian tribal organization
is capable of effectively and efficiently .ad-
ministering such distribution, then the
Indian tribal organization shall administer
such distribution.

It is proposed that this effectiveness
and efficiency determination be based
on nine enumerated factors which in-
clude the ITOs prior experience' in
managing other Federal programs; its
recordkeeping, budgeting, manage-
ment and fiscal capabilities; its ability
to certify eligible households; and its'
capacity to order, store, issue and ac-
count for commodities. The Depart-
ment believes that an examination of
the proposed factors will enable FNS
to determine whether the ITO pos-
sesses the capability to properly oper-

ate the Food Distribution Program.
Because the Food Distribution Pro-
gram was designed to be easier to hi-
plement and administer than the more
complex Food ,tamp Program, an ITO
may be determined capable of effi,
clently administering'that distribution
program but not the Food Stamp Pro-
gram.

TRAINING AND TECHNICAL ASSISTANCZ

The proposed regulations state that
FNS shall provide training and teChni-
cal assistance upon the request of an
ITO determined to be capable by FNS
of Food Distribution Program oper-
ation. The proposed regulations do nov
provide for training and technical as.'
sistance for an ITO deemed Incapable'
of Food Distribution Program oper-1
ation. Unless the ITO can demonstrate1
a potential capacity to adminster thq
Program, It did not seem cost/benefl-
cial to exhaust time and resources on
that ITO especially where other ITO's
who are potentially capable may be,
making similar requests.

DEFINITIONS

The proposed regulations for the
Food Distribution Program include a
definition of "household concept" and
"State agency" in addition to defini-
tions of: "Indian tribe," "Indian tribal
organization," "Reservation," and
"State" which are the same as those
appearing in § 271.* The definition of
"household concept," however, has
been significantly altered from the
definition for food stamp purposes.
The changes were made to simplify
the certification process and eliminate
complexities required by the Food
Stamp Act regarding boarders. Under
the Act, boarders are considered as
separate households from those who
are providing the board services. The
Department issued food stamp regula-
tions which defined boarder as a
person paying more than a "reason-
able monthly amount for board." A
reasonable amount was determined ac-
cording to the number of meals eaten
under the boarder agreement and the
cost of the food stamp "Thrifty Food
Plan for the appropriate size of the
boarder household." 43 FR at 47889.
The Thrifty Food Plan, however, is
not applicable to the Food Distribu-
tion Program.

Moreover, the adverse impact of in.
cluding certain "boarders" as food dis-
tribution household members Is not as
significant as with the Food Stamp
Program. Based on economies of scale,
the per person share of the food
stamp allotment is reduced for each
additional person in the food stamp
household, However, the per capita

OThe discussion of "reservation" and
"Indian tribe" regarding the State of Okla-
homa, found earlier In this publication, also
relates to the Food Distribution Program.
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value of the total commodity package
received by the household is not re-
duced by additional household mem-
bers. Also, there is no benefit reduc-
tion, based on fluctuations in total
household income, as there is regard-
ing food stamp allotment levels.

Note, however, that certain income
and resources of this additional house-
hold member would count toward the
eligibility of the household for partici-
pation in the Food Distribution Pro-
gram. Nonetheless, the distinctions be-
tween boarders who pay compensation
for meals and household members
who share household food expenses is
blurred in many cases. Thus, for ad-ministrative simplicity, even persons
who pay for meals, regardless of how
much is paid, are household members
so long as the meals are prepared to-
gether for home consumption and
that person lives with the household.
On the other hand, a person living
-with others who pays for rooming
costs, but purchases food and prepares
meals for home consumption separate
and apart from the others, would not
be considered a household member.
Also, for reasons of administrative
simplicity, live-in-attendants who live
in the household where the meals are
prepared together for home consump-
tion are to be considered household
members.9

The basis for the prohibition on sep-
arate household status for a spouse or
for children under 18 years of age
which are under the parental control
of a member of the household is thor-
oughly explained in 43 FR 47852. Also,
the definition of "spouse" found in
§ 271.2 of the food stamp regulations
would apply to the Food Distribution
Program. See 43 FR 47846 for the
basis of the spouse definition.

As a continuation of current FNS
policy and in accord with the legisla-
tive history of the Act, the proposal
explicitly, excludes from participation
recipients of SSI benefits who reside
in a State designated by the Secretary

9It is critical to note that it may be diffi-
cult to conclusively justify any particular
simplification of rules, considering only that
reduction in administrative burdens. Howev-
er, the combined effect of eliminating a
number of less significant considerations
will greatly reduce the total complexity of
the program. This simplification benefits
not only the administering agency but also
participants through a less complicated cer-
tification process and a faster delivery of
benefits. While any particular household
may be relatively worse off, or better off,
under- the less complex food distribution
rules,- the Department believes that. on bal-
ance, this proposal represents a reasonable
alternative to the food stamp approach.
Commenters who favor the reconsideration
and inclusion of the complicated food stamp
rules which benefit households should rec-
ognize that a decision to reintroduce compli-
cating factors into the Food Distribution
Program may not be solely one sided.

PROPOSED RULES

of Health, Education. and Welfare to
have specifically Included the value of
the coupon allotments In its State sup-
plemental payments.* These persons.
who shall be treated as non-household
members, are already receiving food
stamp assistance in the form of a cash
grant in lieu of food stamps, as au-
thorized by section 6(g) of the Act.

CONSULTATION

The proposed regulations require
that the State agency which assumes
responsibility for the Food Distribu-
tion Program must submit a plan of
operation and subsequent amend-
ments to the Department for approv-
al. To ensure that the needs pf Indians
are considered where the State agency
is not an ITO, the proposal requires
that the State agency submit its plan
of operation and any subsequent
amendments to the ITO for a com-
ment period of at least 45 days prior to
submission of the plan or amendment
to the Department. To provide FNS
with an opportunity to consider tribal
concerns, the State agency shall
attach copies of all comments made by
the ITO to Its plan of operation. Addi-
tionally, the proposal requires that
the Office of the State Governor be
given the same 45 day opportunity to
support or criticize that plan of oper-
ation of amendment. The proposal
also requires that the State agency
maintain ongoing consultation with
the ITO. This provision should allow
the tribal organizations to provide the
State agency with useful information
and to work closely with the State to
ensure the effective administration of
the Progam.

The proposal requires that the plan
detail the manner in which commod-
ities will be distributed and stored and
the manner in which the State agency
will supervise the Program. Part 283.8
provides general requirements regard-
ing commodity control, storage and
distribution. That section may be of
special interest to State agencies and
ITO's.

To protect the" interests of partici-
pants and the Integrity of the Pro-
gram, and to fulfill the purposes of
the Food Distribution Program and to
prevent abuse, it is proposed that the
plan of operation provide assurances:
(1) that distribution of commodities
not be used to further political inter-
ests; (2) that discrimination not occur;,
(3) that households not be asked to
provide money or services for commod-
ities; (4) that the value of commodities
not reduce other assistance or be
counted as income or resources for
other programs; (5) that disclosure of
household information be restricted;
and (6) that adequate personnel be
provided to ensure compliance with
Federal requirements. Moreover, as re-
quired by the Act, the plan must
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assure that no household will be per-
mitted to participate simultaneously
in both the Food Stamp and the Food
Distribution Programs.

BILINGUAL REQUIRinIENTS

The proposed bilingual requirements
are similar to the requirementg im-
posed by the October 17. 1978 rule-
making (43 FR 47846) for the Food
Stamp Program. The rationale for
those final food stamp requirements is
found at 43 FR 47850. After careful
consideration of numerous comments
in the May 2, 1978 bilingual proposal
(43 FR 18874), the Department adopt-
ed the 100 low-income household
standard which requires bilingual serv-
ice for project areas containing 100
single-language low-income house-
holds. Moreover, it seems appropriate
to propose bilingual services for reser-
vations where English is the minority
language in terms of households. The
proposal also explains methods for es-
timating the numbers of low income
single-language minority households.

OUTREACH

The Department believes that pro-
grams established to provide related

,services or alleviate related problems
should be required to advise clients of
potential eligibility for other related
Federal assistance. This approach is
an efficient means to ensure that po-
tentially eligible households are aware
of those related programs. Thus, the
proposed regulations require that cer-
tain persons applying for food distri-
bution benefits be advised of the avail-
ability of other food assistance.

For example, both the Women, In-
fants and Children (WIC) Program
and the Food Stamp Program attempt
to deliver a more nutritious diet to eli-
gible persons. However, the programs
are complementary. The WIC program
provides a nutritious supplemental
food package targeted to the special
and unique nutritional needs of low
income pregnant women, lactating
mothers and infants determined to be
at "nutritional risk." The Food Distri-
bution Program provides a uniform
commodity package which does not
consider the additional nutritional
needs of that high nutritional risk
population.", Since low income preg-
nant women who seek food assistance
may also be eligible for this special
WIC assistance, it is appropriate that
these persons be referred to WIC for a
determination of their need for WIC
benefits.

"The Senate Select Committee on Nutri-
tion and Human Needs noted in the WIC
Program Survey-1975, that the WIC Pro-
gram responded to "the problems of low
birthweight, infant morality, birth defects.'
and slow learning which afflict too many
members of our low income population and
which can be prevented, in part, through
nutritional intervention during certain criti-
cal periods of life."
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TRAINING

To protect the integrity of the Food
Distribution Program and to help
ensure more effective and efficient
program operations, the Department
proposes a continuing training pro-
gram for certification, supervisory and
outreach personnel. Moreover, the De-
partment proposes that the public at-
tendance standards found -in
§ 272.4(e)(1)(iv) of the final Food
Stamp Regulations (43 FR 47887) -be
applied to formal, food distribution
certification training sessions. The
basis for the precise dimensions of
that regulation -is found at 43 FR
47850-47851. The proposed rule re-
quires public attendance at training
sessions of 20, or more, persons for
five percent of the training slots, or
five training slots, whichever is small-
er. Representatives of program partici-
pants and members of nutrition advo-
cacy groups shall be invited, although

-the rule provides that the State
agency may limit the role of these in-
dividuals to observation only.

COMPLAINT PROCEDURES AND SANCTIONS

As a means of controlling program
abuse and correcting deficiencies, the
Department proposes both monitor-
ing, through semiannual reviews, and
complaint- investigation procedures.
State agencies shall not only be re-
quired to monitor and review compli-
ance with program regulations, but
also shall be required to promptly in-
vestigate and resolve complaints. Fail-
ure to comply with program regula-
tions could result, under the proposal,
In the termination of the State agen-
cy's authorization to distribute com-.
modities or withholding of administra-
tive funds.

RESIDENCY

In accord with the Act, the distribu-
tion of commodities shall be limited to
households residifg on Indian reserva-
tions. Although persons on the reser-
vation solely for vacation (i.e. a brief
visit for recreational purposes) shall
not be considered residents, the De-
partment proposes to prohibit any
durational residency requirement.
Durational reguirements complicate
the certification and verification proc-
eis and limit participation in a manner
not related to food need.

V'or the Food Stamp Program, com-
plicated alien. verification procedures
were developed to' implement the stat-
utory mandate that only five precisely
defined classes of resident Pliens, es-
tablished by reference to six other
Federal statutory provisions, be con-
sidered for food stamp assistance. Ver-
ification of precise alien status was im-
portant since, as the May 2, 1978 pre-
amble noted, "many aliens might not
know into which technical alien cate-

PROPOSED RULES

gory they fall under Federal law." 43
FR, at 18882.

In light of the unlikehood that
many aliens live on reservations (let
alone aliens not covered by those five
provisions), the Department does not
consider it appropriate to mandate
complex tests of alien status for par-
ticipation'in the Food Distribution
Program.

ELIGIBILITY REQUIREMENTS
A major issue which the Department

investigated was whether to make thd
Food Distribution and Food Stamp
Program eligibility requirements ex-
actly identical. Theoretically, this
would allow lor administrative ease
since households could be considered
for eligibility based on only one set of
criteria. The Department rejected this
approach for reasons noted later.
Nonetheless, certain resource limita-
tions -and income definitions are iden-
tical to the food stamp requfremehts
published inOctober 17, 1978, and jus-
tified in that rulemaking 11

The Department is proposing that a
uniform national resource standard of
eligibility be established, to target

,benefits to needy households on a uni-
form basis. Additionally, for adminis-
trative simplicity, and to eliminate the
need -to learn and administer two dif-
ferent sets of rules, similar income
-definitions- and exclusions are con-
tained in this proposal.

Those food stamp resource/income
exclusions were developed after exten-
sive study and public comment. To
avoid reprinting the extensive and de-
tailed justifications for those provi-
sions, the Department incorporates by
reference the rationale contained in
the published rulemaking regarding
those food stamp income and resource
provisions. Both the preamble to the
proposal (43 TR 18874-18905, May 2,
1978) and the preamble to the final

..publication (43 TR 47846-47881, Octo-
ber 17, 1978) should be reviewed for a
thorough -understanding of the basis
for this proposal.

JOINTLY OWNED RESOURCES AND
EXCLUDED FUNDS

Regarding the proposal for treat-
ment of jointly owned resources, and
excluded but commingled funds, refer
to 43 FR at 47862-47863 and 43 FR at
47863, respectively, for an explanation
of -the basis for those proposals.

"Note that the Food Distribution Pro-
gram is basically a less complex program
than the Food Stamp Program. Although
the two programs could share eligibility cri-
teria, the Department believes it would be
contrary to the interests of Indian partici-
pants and State administrators to burden
the Food Distribution Program with more
complex eligibility requirements mandated
by the Food Stamp Act of 1977.

CATEGORICAL ELIGIBILITY

To greatly reduce administrative
burdens,12 the proposed rules provide
for categorical eligibility for house-
holds in which all members are Includ.
ed in a Federally aided public assist-
ance (PA) grant, a Supplemental Se-
curity Income (SSD grant or certain
general assistance program grants.
The Department believes that almost
all households on Indian reservations
that are "categorically eligible" under
the .proposal would have been deter-
mined eligible under the proposed
income and resource rules.

INCOME LIMITS

Moreover, since the commodity
package should represent an alterna-
tive to the coupon allotments, and for
administrative simplicity, the Depart-
ment proposes to use the food stamp
net income limit (based on the OMB
poverty guidelines), adjusted to In-
clude the food stamp standard deduc-
tion, as appropriate limits for program
eligibility. This will allow Indian
households the benefit and simplicity
of that standard deduction. The De-
partment also believes that the 20 per-
cent earned income deduction, to com-
pensate for taxes and work-related ex-
penses, is appropriate for households
that work. This deduction is included
in the proposed rules for the FoodDls-
tribution Program.

The Department considered an al-
lowance for excess shelter/child care
costs but rejected this for two reasons.
First, the excess shelter/child care
cost deduction is not anticipated to
have a greft impact on households lo-
cated on reservations, especially com-
pared to the significant complexity of
administering these provisions, Moro
significantly, the legislative history
demonstrates that the excess shelter
cost/child care deduction was primar-
ily enacted not to increase the net
income eligibility limits but to protect
the food stamp benefit levels. However,
the Food Distribution Program has no
benefit reduction rate; I.e., benefits are
not reduced as income Increases.
Therefore, it is appropriate for food
distribution to have a somewhat lower
effective eligibility limit than does the
Food Stamp Program.

Unlike the Food Stamp Program,
the only effect of the shelter cost/de-
pendent care deduction on the Food
Distribution Program would be to in-
crease the income eligibility limits to
allow households with income above
the proposed limit to participate. Yet,
if these higher income households
were participating in the Food Stamp
Program, their food stamp benefits

"Since no benefit reduction rate applies
to the Food Distribution Program, once cat-
egorical eligibility is determined calcUla-
tions regarding the resource and income
limits are irrelevant.
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could be significantly reduced by that
relatively higher income.

'RESOURCES

The Department has decided that
adoption of the more complex food
stamp resource exclusions is not ap-
propriate for the Food Distribution
Program as outlined in this rulemak-
ing. The proposed definition is intend-
ed to exclude all resources, unless spe-
cifically included as cash on hand,
money in checking or savings ac-
counts, saving certificates, stocks or
bonds, or other readily negotiable and
accessible certificates or instruments.
Caseworkers will not be required to
carefully review the long list of possi-
ble food stamp exclusions since only
resources clearly falling within the
proposed definition would be consid-
ered. Of course, all resources excluded
from food stamp resource considera-
tion (43 FR 47900-47903) are excluded,
under the proposal, for food distribu-
tion purposes.

DEFINITION AND EXCLUSION OF INcoCM
The food distribution income pro-

posal is only slightly less detailed than
the food stamp income regulations (43
FR 47903-47905). The two -fundamen-
tal issued in determining the need for
food assistance is the definition of
countable income and the provisions
for income exclusions. The preamble
to the final food stamp regulations, in-
corporated by reference (43 FR 47864-
47867), amply describes the purposes
behind the specific-income provisions
proposed herein. The rationale con-
tained in the food stamp preamble, as
noted earlier, is also applicable to the
Food Distribution Program, which is
designed to assist the same types of
low income households with a substi-
tute type of food assistance.

APPLICATION PROCESSING

The Food Distribution proposal rep-
resents a much simpler application
process, but nonetheless adopts some
of the Food Stamp Program applica-
tion processing reforms. These in-
clude: (1) use of anFNS approved ap-
plication form; (2) providing forms
upon request; (3) allowing abbreviated
recertification forms; (4) ensuring the
right to file an application on the
same day the office is contacted; (5)
the right to interview privacy;, (6) col-
lateral contract protections; and (7)
the adoption of a short regular proc-
essing deadline and a one day expedit-
ed service standard.

While most of these issues are amply
discussed in 43 FR 47853-47857 it
should be noted that this proposal
contains a seven working day process-
ing standard which is much shorter
than the 30 day food stamp benefit de-
livery standard. Additionally, the pro-
posal provides for the distribution of'

PROPOSED 'RULES

commodities for one month pending
verification. The Department believes
that this short processing standard Is
feasible because of the elimination of
many complicting factors such as: the
determination of excess shelter/de-
pendent care deductions; the determi-
nation of specific resource exclusions;
boarder, tax dependency and alien
status considerations; claims and lost
benefit computations and-actions; and

.out of office certification. This propos-
al includes various other rule simplifi-
cations and reductions in administra-
tive burdens such as the use of cate-
gorical eligibility, a uniform standard
income allowance, a simple expedited
service test, and the use of certain
food stamp definitions and procedures.

The proposed rules require expedit-
ed service for households which will
receive no income in the current
month and also for those households
which will likely suffer hardship with-
out an expedited distribution. This ad-
mittedly less precise standard replaces
a more complex food stamp procedure
and should be easier to administer.
Even households with monthly
income, not satisifled with the decision
that the household would "not other-
wise suffer hardship", will be proc-
essed in seven working days.

DErERMXNING INCOME

The Department proposes that the
State agency consider all non-excluded
income which has already been re-
ceived during the month of applica-
tion. As with the food stamp regula-
tions, only income which is reasonably
anticipated could be counted. Self-em-
ployment income Is governed by spe-
cial proposals which are similar to, al-
though less complicated than, the
Food Stamp Program's treatment of
self-employment income. Excluding al-
lowable costs of producing such
income also reflects the food stamp
approach. The basis for these pro-
posed self-employment rules Is found
at 43 FR 47871. Included in that pre-
amble is a lengthy justification of the
depreciation limitations also included
in this proposal.

CERTIFICATION PERIODS AND RlEPORTING
CHANGES

Certification periods must not
exceed one year and should conform
to calendar months. Since fluctuations
in income below the income eligibility
limit do not affect the level of bene-
fits, certification periods should nor-
mally be longer than those provided
under the food stamp regulations.

State agencies are accorded some
latitude in developing procedures to
ensure that changes in household
composition or income (which affect
eligibility) be reported. The proposal
requires a 10-day adverse action notice
period and requires that increases in
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benefits be effective not later than the
next month.

RECERIFICATION

To provide participants with an op-
portunity to apply prior to the end of
the certification period, and yet give
the State agency sufficient time to
ensure a continuation of benefits, the
proposal requires that where the
household applies before the last week
of the certification period that the
State agency will approve or deny the
request for recertification "prior to
the end of the current certification
period." An opportunity to participate
will be accorded in the next month. A
shorter time limit was not established
to avoid an additional complication
which Is not appropriate for the Food
Distribution Program. Where the
State agency does not provide for
taking applications prior to the last
week of the certification period the
State agency must, nonetheless, ap-
prove or deny a request made during
the certification period prior to the
end of the current certification period.

DISQUAL=hICATION

The rules propose that individuals
disqualified from the Food Stamp Pro-
gram for food not be allowed to par-
ticipate in the Food Distribution Pro-
gram until the period of disqualifica-
tion expires. Without this limitation,
persons residing on reservations could
defraud the Food Stamp Program
without fear of effective Department-
al sanctions.

JOINT PROCESSING PA/GA

The proposal allows State agencies
to develop procedures which provide -
that households may apply for both
Food Distribution Program benefits
and PA or GA assistance. If the State
agency selects this option, the propos-
al requires Joint application forms, a
single interview (unless that would
delay the food distribution timeliness
standards), and the application' of
Food Distribution time deadlines and
standards.

FAIR HEARINGS

Except for eliminating, the State
agency option to provide a two-tiered
hearing system, the proposed fair
hearing procedures are similar to the
food stamp procedures published at 43
FR 47919-47921 and explained at 43
FR 47875-47876. The informal agency
conference proposal is discussed under
the claims and credits section of this
preamble.

COMMODITY CONTROL, STORAGE AND
DISTRIBUTION

The proposals concerning the stor-
age, control and distribution of com-
modities should be of special concern
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to State agencies and ITO. Potential
recipients should note, however, that
the proposal requires that the days
and hours of distribution be "suffi-
cient for caseload size and conven-
ience," that notice of these hours and
locations be provided; and that ade-
quate supplies- of commodities be
maintained.

DUAL OPERATION

The Act provides for operation of
the Food Distribution Program, either
jointly with the Food Stamp Program
or separately, whenever requested by
an ITO. When both the Food Stamp
Program and the Food Distribution
Program are run concurrently" on a
reservation, the Act requires that
there be safeguards to prevent simul-
taneous participation in both pro-
grams by the same household. The
proposed regulations require safe-
guards to "prevent simultaneous par-
ticipation in both programs by the
same household. Additionally, when
an ITO administers both the Food
Stamp Program and the Food Distri-
bution Program on a reservation, fed-
eral regulations (34 CFR 255) require
that separate fiscal accounts be main-
tained.

FUNDING

The Act provides that the Depart-
ment may pay the agency administer-
ing a Food Distribution Program on an
Indian reservation (regardless of
whether the agency is part of the
State government or is an ITO) such
amounts for administrative costs of
such distribution on Indian reserva-
tions as the Secretary determines to
be necessary for effective administra-
tion of such distribution.

That report further indicates that
the Department would not have to pay
100 percent of all costs incurred by the
State, locality or tribal organization.
The Department proposes to-pay, inso-
far as funds permit, 50 percent of the
administrative costs of the Food Dis-
tribution Program on a reservation,
and more than 50 percent based corn-
pelling justification. This determina-
tion shall be made on a not less fre-
quent than annual basis. The provi-
sions of Part 277 apply to any funds
received under this section. The De-
partment is interested in eiploring the
possibility of developing more specific

- criteria for providing funding in excess
of 50 percent, and encourages com-
ments on this issue.

CLAIMS AND CREDITS

These regulations do not propose
procedures either for the restoration
of lost benefits 13-to households which

"The final food stamp regulations
(§ 273.17; 43 FR 47924-47925) provide that
the State agency shall restore to the house-
hold an amount of food coupons which

PROPOSED RULES

were underissued commodities or the
assertion of claims by FNS against
households 4 where the household was
overissued benefits.

This proposal does not allow for the
restoration of lost benefits or the as-
sertion of claims for several reasons.
As noted earlier, the commodity pack-
age is designed to represent an accept-
able alternative to the food coupon al-
lotment. However, in contradistinction
to the coupon allotment, no benefit re-
duction rate is applied to the commod-
ity package. Thus, the quantity of
food provided by the Food Distribu-
tion Program is not reduced as is the
coupon allotment, by "an amount
equal to 30 percent of the households
income." Section 8(a) Food Stamp Act.

Moreover, the per person size of the
coupon allotment is reduced according
to economies of scale which are not'
employed in reducing the per person
size of the commodity package. Thus,
the payment of lost food distribution
benefits by providing-extra food, in ad-

equals the difference between the coupon
allotment(s) which the household received
and the coupon allotment(s) which it should
-have received but for State agency error, a
fraud determination which was later re-
versed or other specified reasons. The food
,stamp procedures provide.for fair hearing
determinations regarding disputed amounts,
special rules for calculating the number of
months affected, a 12 month limitation, res-
toration methods, accounting procedures
and a rule for dealing with changes In
household composition.

"The linal food stamp regulations pro-
vide for the assertion of claims against
households which received more food stamp
benefits than they were entitled to receive
under certain circumstances. Section 273.18;
43 F.R. 47925-47927.

dition to the regular amounts, may
more likely lead to food waste. or even
the sale of commodities for cash,

The only effective remedy for the
anticipated loss of food assistance Is
the timely delivery of those benefits,
This proposal requires that State
agencies establish special procedures
for the prompt informal resolution' of
disputes over program eligibility. To
expedite the process, these procedures
need not duplicate the full due process
protections of a fair hearing. The
agency procedures must allow partici-
pants to request both an expedited in.
formal conference and a fair hearing.
The agency conferences must be held
with four working days of a request
for an immediate resolution of a dis-
pute involving program eligibility,
However, the agency conference shall
in no way delay the fair hearing proc-
ess.

Also, as noted earlier, this proposal
attempts to create a program which is
simple to operate. The administrative
complexity, and the recordkeeping
burdens, in implementing lost benefit
(and claims) procedures does not serve
a purpose related to immediate food
needs. Procedures for filing claims
against households overissued bene-
fits, in addition to Increasing adminis-
trative costs and burdens, would re-
quire the development of special pro-o
cedurds for the handling and account-
ing of cash and the valuation of overls-
sued commodities.

Also application of claims 'proce-
dures raises the problem of how
households would' pay for overlssued
commodities. It would be difficult for
the poorest households to pay cash.
However, the return of unused com-
modities could raise storage or health
problenis.

APPENDIX A.-Offer Rates for Indian Package

Item Former USDA offer Improved food offer

Meat Group:
'Dry Beans .............................................. 2 lbs ........................... 2 lbs.
Peanut Butter ................ 1 lb .................................................. 0.5 lb.
Canned M eat ......................................... 2 cans .............................................. 3 cans
Egg M Ix .................................................. 2 pkg ................................................ 2 pkg.
Peanuts, Roasted .................................. ........................................................ 0.5 lbs.
Canned Vegetarian cans ...................... 0 ..................................... 2 cans

Milk Groups:
Dry Milk ................... ..................... 2 lbs.,
Cheese (Process) .............. 1.25 lbs ............................................ 2 lbs,
Evap. Milk ............................................ 8 cans .................. .. 8 cans

Bread/Cereal Group:
,R ice 2 lbs ................................ ............... I lb.

Oats ...................... 1.5 lbs .............................................. 1 lb.
Cornmeal ................... 2.5 lbs ............................................ . lb.
Macaroni ................................................ lb.......... ............. .... I lb.
Flour ..................... .. 5 lbs ........................... 20 lbs.
Farina ......................................... 0.9 lb . ...................................... 0.9 lb.

Fruit-Vegetable Group:
Canned vegetable ......................... ... f can (1 lb.) .................................. 5 cans
Canned fruit... .... ....... ..... 1 can (29 oz.) .................................. 3 cans
Instant potatoes ...... ................ 1 lb . ........ . ........ 0.5 lb.
Canned Julce. ............. ... 2 cans (46 fl. os.) ....... ..... 3 cans
Dried frut. ............. .. 1 lb . ........... 0 lb.

Other.Margarine ............................................ lbM a ga in ..... ....... .. ............ 2 lbs ................................................. 1 lb. "
,

Corn Sirup ......................... 1 bottle ............... . . ... 0
'Shortening ............................. 1.5 lb .............................................. 3.0 lbs.

'Evaporated milk may be substituted for nf. dry milk at the rate of six cans evaporated milk/l lb. dry
milk..
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Therefore, the Department proposes
that Part 271 be amended to include
appropriate definitions and the new
Parts 281 and 283 to read as follows:

PART 271- GENERAL INFORMATION AND
DEFINITIONS

Section 271.2 is amended to include
the following definitions and reads as
follows:

§271.2 Definitions.

* * o* * *

"Indian tribe" means (1) Any Indian
tribe, Band, Nation,- Rancheria,
Pueblo, Colony, or other organized
Indian group or community living on a
reservation (as the term is defined in
these regulations) and any Alaska
Native village or regional or village
corporation (established pursuant to
the Alaska Native Claims Settlement
Act (85 Stat. 688)) that are recognized
as eligible for Federal programs and
services-provided to Indians because of
their status as Indians; or (2) any
Indian tribe, band, or community
living on a reservation (as the term is
defined in these regulations) holding a
treaty with a State government.

"Indian tribal organization" (ITO)
means (1) The recognized governing
body of any Indian tribe; or (2) the tri-
bally recognized intertribal organiza-
tion of such tribes when a tribe autho-
rizes such an intertribal organization
IA) -- +~ab Cm .0

Food Distr
behalf.

"Reservat
cally define
an ITO (as
regulations
jurisdiction

*

"State" n1
States, th
Puerto Ric

assistance programs 'fo
agency, and (2) the Inda
nization of any Indian
mined by the Departmen
ble of effectively adminis
Stamp Program or a Fooc
Program in accordance wl
of the Food Stamp Act of

(91 Stat. 958 (7 U.S.C. 2011-2

The new part 281 reads

PART 281-ADMINISTRATION
STAMP PROGRAM ON IND
TIONS

r the State (1) The State agency shall maintain
n tribal orga- records of such consultations for
tribe deter- review by FHS.

Lt to be capa- (2) An Indian reservation shall be
terng a Food designated as a separate project area
I Distribution or areas for the purpose of improving
Ith provisions the accessibility of program services to
1977. Indians on the reservation unless:

(i) The State agency can demon-
strate to FNS that the size or popilia-
tion of the reservation does not war-

027).) rant such designation;
(HI) the State agency can demon-

strate to FNS that the tribe can be
adequately served by the existing proj-
ect area because of the location of cer-

as follows: tification and issuance offices;, or

OF THE FOOD (Wi) The State agency can otherwise
MAN RESERVA- demonstrate to FNS that such desig-

nation would impair its administration
of the program.

See
281.1 General purpose and scope.
281.2 Administration by the Agency of

State Government.
28L3 Determination of Failure.
281.4 Determining Indian Tribal Organiza-

tion Capability.
281.5 Funding.
281.6 Responsibilities of an Indian Tribal

Organization Designated as a State
Agency.

281.7 Liabilities and Sanctions.
281.8 Indian Tribal OrganizationFailure.

Au-Honiru 91 STAT. 958 (7 US.C 2011-
2027).

§ 281.1 General purpose and scope.

ibution Program on .its General objectives of the FoodStamp Act of 1977 include simplifying
and tightening program administra-
tion, facilitating access to the program
for eligible and potentially eligible
households, eliminating households

Lion" means the geographi- with high gross incomes, and reducing
d area or areas over which the potential for errors and program
the term is defined in these fraud or abuse. One of the special pro-

exercises governmental visions of the Act relates to the oper-
ation of the Food Stamp Program on
Indian reservations and provides that
each State agency shall be responsible

* S * * for administering the Food Stamp
Program in a manner that is respon-

neans any one of the fifty sive to the needs of Indians on reserva-
e District of Columbia, tions.
, Guam, the Virgin Islands I

of the United States, and the reserva-
tion of an Indian tribe whose ITO
meets the requirements of the Food
Stamp Act of 1977 for participation as
a State agency.

"State agency" means (1)-the agency
of State government, including the
local offices thereof, which has the-re-
sponsibility for the administration of
the federally aided. public assistance
programs witbin the State, and in
those States ivhere. such assistance
programs are operated on a decentral-
ized basis, it includes the counterpart
local agencies which administer such

§281.2 Administration by the agency of
State government.

(a) State Plan. A State agency shall.
before it submits Its plan of operation
to the Secretary, consult in good faith
with the ITO about that portion of
the plan that pertains to the operation
of the Program for residents on the
reservation. Additionallu, the State
agency shall administer the Food
Stamp Program in a manner that Is xe-
sponsive to the needs of the Indians
on the reservation as determined by
ongoing consultation with the ITO.

(3) In the case where the Indian res-
ervation boundaries cross State lines,
the State agencies may jointly request
FNS approval that a single State
agency be responsible for the adminis-
tration of the Food Stamp Program or
all or part of the Indian reservation. A
single agency of the State government
would have to administer the program
under the same terms and conditions
applied to all other political subdivi-
sions within Its jurisdiction. An ITO
acting as a single State agency would
have to administer the program under
the same terms and conditions on all
areas of the reservation.

(b) Contracts with an Indian tribal
organization. The State agency may
contract program functions to an ITO.
These functions include, but are not
limited to, outreach, preparation of bi-
lingual materials and issuance. The
State agency may also utilize the ITO
in prescreening, translations, interpre-
tive services and other non-certifica-
tion functions. The State agency may
not contract responsibility for certifi-
cation activities such as interviews or
eligibility determinations. In all cases,
the State agency shall retain full re-
sponsi'bility for program admiristra-
tions.

§281.3 Determination of failure.

(a) Request for determination of
State government agency failure. FNS
shall examine State agency adminis-
tration of the Food Stamp Program on
all or part of a reservation when re-
quested by the ITO, the State agency
or at FNS' descretion.

(b) Management evaluation review.
When PNS determines that a deficien-
cy in a State agency operation of the
Food Stamp Program on an of part of
an Indian reservation may be serious
enough to warrant a special Manage-
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ment Evaluation (ME) review, FNS
shall advise the-State agency and ITO
of Its plan to conduct the review. The
review'shall be designed to determine
whether the State agency is failing to
properly administer the Food Stamp
Program on a specific reservation,
When an agency of State government

,is administering the Program on a res-
ervation, FNS shall consult with the
ITO about the operation of the pro-
gram on the reservation. The ME
review shall include, but not be limited
to, an analysis of the following data:

(1) Good faith consultation with the
ITO;

(2) The estimated percentage of all
eligible Indians on the reservation
who are participating in the program;

(3) The average length of time that
It takes to process an application for
Indians;

(4) The number of errors made in
determining eligibility and/or the
amount of benefits;

(5) Compliance with points and
hours requirements that will be pub-
lished as Section 272.5;

(6) Compliance with bilingual re-
quirements, *here appropriate;

(7) Compliance with nondiscrimina-
tion requirements;

(8) Compliance with other signifi-
cant program requirements;

(9) Comparison with services pro-
vided in all other areas of the State;
and

(10) Any other relevant information
that becomes available during the
course of investigation including infor-
mation received through contacts with
the Indian tribe.

(c) Informal warning. If FNS deter-
mines that there have been deficien-
cies in State agency operation of the
Food Stamp Program under § 281.3(b),
FMS may issue an informal warning to
the State, with a copy to the ITO, de-
tailing the relevant deficiencies. After
the informal warning is issued, the
State agency will have 30 days to
submit evidence that it is in compli-
ance or to submit a corrective action
proposal. When the State agency dem-'
onstrates that the deficiency cannot
be corrected within the 30 days follow-
ing the issuance of the informal warn-
ing, but the State agency responds
• ith an acceptable plan for correcting
the deficiency, FNS shall monitor
compliance with that approved correc-
tive action proposal. This compliance
period shall not exceed 90 days except
in unusual circumstances. When satis-
factory action is taken by the State
agency on deficiencies cited in an in-.
formal warning, FNS shall notify the
State, with a copy to the ITO, that the
warning for those deficiencies is with-
drawn.

(d) Formal warning. If, at the end of
the informal warning period or the
end of the time allowed for compliance

PROPOSED RULES

with the corrective action proposal,
the State has not responded to the in-

'formal warning or corrected the defi-:
ciencies noted in the informal warning
to the satisfaction of FNS, a formal
warning shall be issued to the State,
with a copy to the ITO. At a mini-
mum, such warning shall indicate the
State agency deficiencies and shall
detail the basis upon which deficien-
cies were determined. When appropri-
ate, the formal warning shall also
advise the State why the response to
the informal warning was considered
inadequate and any specific actions
the State agency must take to be con-
sidered in compliance. The State shall
have 30 days to respond with evidence
that it is in compliance or to submit a
corrective action proposal. When the
dificiency cannot be corrected within
30 days, but the State agency responds
with an acceptable plan for correcting
the deficiency,, FNS shall monitor
compliance with the approved correc-
tive action proposal. This compliance
period shall not exceed 90 days except
in unusual circumstances. When satis-
factory compliance is completed by
the State agency on deficiencies cited
in a formal warning, FNS shall notify
the State, with a copy to the ITO, that
the warning for those deficiencies is
withdrawn.

(e) Final determination and sane-
tions. (1) If, after the formal warning
or the corrective action proposal
period the deficiencies are not correct-
ed to the satisfaction of FNS; and, if
the Indian tribal organization requests.
authority to' operate the Food Stamp
Program and it appears thatthe ITO
is likely to be determined capable of
Program administration, FNS shall de-
termine that the State agency is fail-
ing properly to administer the Pro-
gram on the reservation. FNS, at its
discretion, may apply appropriate Fed-
eral sanctions to the State:

(2) If, after the formalwarning or
the corrective action proposal period,
the problems remain unsolved and the
ITO does not request authority to op-
erate the Food Stamp Program, FNS
shall apply appropriate Federal sanc-
tions until the agency of State govern-
ment is in compliance with the Act,
Program regulations, or the State plan
of operation.

§ 281.4 Determining Indian Tribal organi-
zation capability.,

(a) ITO request for designation as
State-agency. During the informal
warning period, ENS shall determine
whether the ITO wishes to be consid-
ered as a State agency for the purpose
of administering the Food Stamp Pro-
gram. If the ITO wants to administer

" the program, the ITO shall submit a
written request to FNS. FNS shall
then begin to determine ITO capabili-
ty both during . the informal and

formal warning periods. As part of this
process, FNS will begin to look at cri-
teria listed in § 281.4(b).

(b) Determination of capability. (1)
Upon making a determination of State
agency failure, FNS will determlnp the
ITO's capability to administer the
-Food Stamp Program efficiently and
effectively. As part of such determina-
tion, FNS shall evaluate the ITO's per-
formance In operating other Federal
programs, the ITO's fiscal and man.
agement capabilities, the location of
projected certification and Issuance
facilities, and the ITO's performance
of any Food Stamp Program functions
that the ITO has contracted to per-
form on behalf 6f the State agency
under § 281.2(b), The ITO must also
satisfy the criteria listed below for a
determination of capability to be
made:

(i) Operation of Federal programs.
The ITO shall provide FNS a list of all
government programs that the ITO
administers, FNS may request appro-
priate officials of the government or-
ganizations having Jurisdiction over
these programs for all relevant audits,
GAO reports, program evaluations and
any other documents pertaining to ef-
fectiveness and efficiency of trlbal ad-
ministration of these programs. The
ITO shall also provide FNS a list of
Food Stamp Program contract respon-
sibilities, if applicable, which the ITO
has contracted-to perform on behalf of
the State agency under § 281.2(b);

(ii) Fiscal capabilities. The ITO
shall provide FNS documentation of
its b6okkeeping and accounting proce-
dures, including procedures In use for
other government programs that the
ITO administers which require use of
a letter of credit.

(iii) Stoff merit system. The ITO
shall use personnel In the certification
process, employed under standards
equivalent to State merit-system per-
sonnel standards or any standards
later prescribed by the United States
Civil Service Commission under Sec-
tion 208 of the Intergovernmental Per-
sonnel Act of 1970;

(iv) Civil rights assurance. The ITO
shall comply with Title VI of the Civil
Rights Act of 1964 (Pub. L. 88-352),
the Age Discrimination Act of 1975
(Pub. L. 94-135), the Rehabilitation
Act of 1973 (Pub. L. 93-112, Sec. 504),
and Section 11(c) of the Food Stamp
Act of 1977 and all pertinent regula-
tions or directives to the effect that no
person in the United States shall, on
the grounds of sex, race, color, age, po-
litical belief, religion, handicap, or na-
tional origin, be denied benefits or
otherwise be subjected to discrlmina
tion under the Food Stamp Program.
Where appropriate, FNS shall consid-
er the adequacy of measures taken by
the ITO to ensure that there shall be
no discrimination.
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(2) Also, as part of the determina-
tion of ITO capability, FNS shall con-
sult with Bureau of Indian Affairs
(BIA).

(3) If it is-determined by FNS, in
consultation with BIA, that the ITO is
not capable of operating an efficient
and effective 'Foocl Stamp Program,
the agency of the State government
shall continue to operate the Program
on the reservation.
(c) Training and technical assist-

ance. Upon determining that the ITO
is capable of operating an effective
and efficient Food Stamp Program,
FNS will determine, based on informa-
tion provided by the ITO and BIA,
what training and technical assistance
are necessary. 'When training and
technical assistance are necessary,
FNS will assure that appropriate
training and technical assistance are
provided as expeditiously as possible
prior to the ITO's assuming its duties.
FNS will authorize the transfer of re-
sponsibilities to the ITO only when
the ITO is fully prepared for the as-
sumption of duties.

(d) Assumption of duties. (1) State
Plans. The ITO shall prepare and
submit to FNS a plan of operation =s
provided in § 272.2. This plan shall be
signed by an appropriate official of
the ITO rather than the State gover-
nor and must be approved by FNS.

• " (2) Proposed budget The ITO shall
formally submit to ENS a proposed
budget which shall comply with the
requirements of Part 277. The budget
must be submitted for ENS approval
prior to the commitment of any Feder-
al funds for administrative costs. The
estimation of program expenditures
shall be supported in sufficient detail
to show the resources, staffing re-
quirements, equipment costs, travel
costs, and other costs that will be de-
voted to program administration. FNS
shall provide to the ITO any necessary
technical assistance in preparing an
administrative cost budget.

(3) Staffing. The ITO shall provide
'FNS with a statement that personnel
used in the certification process are
employed under standards equivalent
to State merit-system personnel stand-
ards or any standards later prescribed
by the United State Civil Service Com-
mission under Section 208 of the In-
tergovernmental Personnel Act of
1970, together with sufficient informa-
tion to allow ENS to determine the
qualifications of other ITO personnel
who will be assigned duties related to
the adminitration of the program.

(4) Civil rights assurance The ITO,
shall provide FNS with a statement of
measures designed to ensure that the
Program will not discriminate against
any non-members of the tribe who live
on the reservation or any potential
program beneficiary on the basis of

sex, race, color, age, political belief, re-
ligion, handicap, or national origin.

(5) Transition. After FNS has ap-
proved the transition of program ad-
ministration from the agency of the
State government to the ITO the
State and the ITO shall coordinate
the transfer of program administra-
tion and the ITO shall adhere to the
same terms and conditions which are
binding on any State agency.

(6) Contracting by the Indian Tribal
organization. With the approval of
FNS, the ITO may contract certain ad-
mini trative functions to private orga-
nizattons as provided In Parts 274 and
277. The ITO may not, however, con-
tract responsibility for certification ac-
tivities such as interviews or eligibility
determinations. The ITO shall retain
full responsibility forzprogram admin-
istration.

§ 281.5 Funding.
From the funds available to carry

out the provisions of this part, NS 4s
authorized to pay to each agency 50
percent of all administrative costs ap-
proved by FNS and needed for oper-
ation of a Food Stamp Program on a
reservation. ENS may at Its discretion,
approve a State agency's request for
FNS 'to 'pay State agencies and ITO's,
acting as State agencies, amounts in
excess of 50 percent to effectively op-
erate the Program wher

(a) A management evaluation review
detects deficiencies in program oper-
ations relating to Indian reservations,
and the State agency demonstrates to
the satisfaction of ENS the need for
additional funding ratios to improve
program operations; or

(b) The State agency demonstrates
to the satisfaction of FNS that addi-
tional funds are needed to provide the
necessary services or otherwise effec-
tively operate the Program or to begin
program operations.
Any approval for payment of funds in
excess of 50 percent must be based on
compelling justification. Such determ-
nations shall be made by FNS in a no
less frequent than annual basis. The
provisions of Part 277 apply to any
funds received under this section.

§ 281.6 Responsibilities of an Indian
Tribal organization designated as a
State agency.

An ITO administering the Food
Stamp Program on a reservation shall
adhere to the Food Stamp Act of 1977,
all subsequent amendments, and all
regulations Issued pursuant to that
law as any other State agency.

§ 281.7 Liabilities and sanctions.
An" ITO administering the Food

Stamp Program on a reservation is
subject to the same liabilities and Fed-
eral sanctions as any other State
agency. FNS shall monitor administra-

tion of the Program and conduct re-
views through the Performance Re-
porting System as described in Part
275. When necessary, warning proce-
dares as prescribed in Part 276 will be
Implemented.

§ 281.8 Indian Tribal organization failure.
When ME reviews indicate continu-

ing deficiencies and a corrective action
proposal (including training and tech-
nical assistance to overcome these de-
ficiencies) and sanctions have not, in
the opinion of ENS, resulted in a suffi-
cient degree of improvement, FNS
may conduct a special review to deter-
mine if the ITO has failed to properly
administer the Food Stamp Program.
FNS shall examine considerations (2)
through (10) of §281.3(b) and shall
issue informal and formal warnings
under the procedures set forth in
§ 281.3 (c) and (d). If ITO failure is de-
termined, FNS shall require the ap-
propriate agency of State government.
to resume administration of the pro-
gram on the reservation.

The new part 283 reads as follows:

PART 283--ADMINISTRATION OF THE FOOD
DISTRIBUTION PROGRAM TO HOUSEHOLDS
ON INDIAN RESERVATIONS

Sec.
283.1 General purpose and scope.
283.2 Definitions.
283.3 Avallablity of commodities.
283.4 Administration.-
283.5 State agency requirements.
283.6 EligibIlIty of households.
283.7 Certification of households,
283.8 Commodity control, storage and dis-

tribution.
283.9 Adminlsrative funds for State agen-

Aurnorn'. 91 Stat. 958 (7 U.S.C. 2011-
2027).

§ 283.1 General purpose and scope.
This part provides for the concur-

rent operation of the Food Distnbu-
tion Program and the Food Stamp
Program on Indian reservations when
such concurrent operation is requested
by an ITO. It further prescribes that
no household on any Indian reserva-
tion shall participate simultaneously
in the Food Distribution Program and
the Food Stamp Program. This part
also describes the terms and condi-
tions under which commodities may
be distributed to households on all or
any part of an Indian reservation and
funds may be obtained from the De-
partment for the administrative costs
of distribution.

§ 283.2 Definitions.
(a) "Household concept". (1) House-

hold means any of the following indi-
viduals or groups of individuals, pro-
vided that such individuals or groups
are not residents of an institution, or
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residents of a commercial boarding
house, and provided, that separate
household status shall not be granted
to a spouse, as defined in § 271.2, of a
member of the household, or to chil-
dren under 18 years of age under thi
parental control of a member of the
household.

(I) An individual living alone.
(ii) An individual living with others,

but customarily purchasing food and
preparing meals for home consump-
tion separate and apart from the
others.

(Ili) A group of individuals living to-
gether for whom food is customarily
purchased in common and for whom'
meals are prepared together for home
consumption.

(iv) A group of individuals living to-
gether with a boarder(s) who pays
compensation for meals, and for whom
meals are prepared together for home
consumption; except that residents ,of
commercial boarding houses, are not
household members and are not eligi-
ble for program benefits.

(2) Nonhousehold members. The fol-
lowing individuals residing with a
,household shall not be considered
household members in determining
the household's eligibility. Nonhouse-
hold members who are otherwise eligi-
ble may participate in the Program as
separate households.

(i) Roomers. Individuals to whom a
household furnishes lodging, but not
meals, for compensation.

(i) SSI recipients in "cash-out"
States. Recipients of SSI benefits who
reside in a' State designated by the
Secretary of Health, Education, and
Welfare to have. specifically included
,the value of the coupon allotments in
Its State supplemental payments.
These persons are not eligible for
Food Distribution Program benefits.

(li) Disqualified individuals. Indi-
viduals disqualified for fraud, as set
forth in § 273.16.

(iv) Others. Other individuals who
share living quarters with the house-
hold but who do not customarily pur-
chase food and prepare meals with the
household. For example, if the appli-
cant household shares living quarters
with another family to save on rent,
but does not purchase and prepare
food together with that family, the
members of the other family are not
members of the applicant household.

(3) Commercial Boarding House.
Residents of commercial boarding
houses are not eligible for program
benefits. For program purposes, a

.boarding house shall be defined as an'
establishment which is licensed as a
commercial enterprise which offers
meals and, lodging for compensation.
In project areas without licensing re-
quirements, a boarding house shall be
defined as a commercial establishment
which offers meals and lodging for
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compensation with the intention of
making a profit. The number of
boarders residing in a boarding house
shall not be used to .determine if a
boarding house is a commercial enter-
prise. The household of the proprietor
of a boarding house may participate in
the Program separate and apart from
the residents of the boarding house, if
that household meets all of the eligi-
bility requirements for program par-
ticipation.

(b) "Indian tribe" means (1) any
Indian tribe, Band, Nation, Rancheria,
Pueblo, Colony, or other organized
Indian group or community living on a
reservation (as the term is defined in
these- regulations) and any Alaska
Native village or regional or village
corporation (established pursuant to
the Alaska Native Claims Settlement.
Act (85 Stat. 688)-that are recognized
as eligible for Federal programs and
services provided to Indians because of
their status as Indians; or (2) any
Indian tribe, Band, or community
living on a reservation holding a treaty
with a State government.
., (c) "Indian tribal organization"
(ITO) means (1) the recognized gov-
erning body of any Indian tribe; or (2)
the tribally recognized intertribal or-
ganization of such tribes when a tribe
authorizes such an intertribal organi-
zation to operate a Food Distribution
Program on its behalf.

(d) "Reservation" means the geo-
graphically defined area or areas over
which an ITO (as the term is defined
in these regulations) exercises govern-
mental jurisdiction.

(e) "State" means any one of the
fifty States, the District of Columbia,
Puerto Rico, Guam, the Virgin Islands
of the United States, and the reserva-
tion of an Indian tribe whose ITO
meet the requirements of the Food
Stamp Act of 1977 for participation as
a State agency.

(f) "State agency" means (1) the
agency of State government, including
the local offices thereof, which enters
into an agreement with FNS for the
distribution of commodities on all or
part of an Indian reservation, and (2)
the ITO of any Indian tribe, deter-
mined by the Department to be capa-
ble of effectively administeriig a Food
Distribution Program, which- enters
into an agreement with FNS for the
distribution of conimodities on all or
part of an Indian reservation.

§ 283.3 Availability of commodities.
(a) Concurrent or separate food pro-

gram operation. Distribution of com-
modities, with or without the Food
Stamp Program, shall be made when-
ever a written request for concurrent
or separate food program operations,
respectively, on all or part of a reser-
vation is made by an ITO.

(b) Household distribution, Com-
modities acquired under section 416 of
the Agricultural Act of 1949, as
amended; section 32 of Pub. L. 320,
74th Congress, as amended; section
709 of the Food and Agricultural Act
of 1963, as amended; and section 4(a)
of the Agriculture and Consumer Pro-
tection Act of 1973, as amended, may
be made available under Part 250 of
this chapter for distribution to house-
holds in accordance with the provi-
sions of that part and the additional
provisions and requirements of this
part.

(c) Conditions for distribution, In
jurisdictions where the Food Stamp
Program Is in operation, there shall be
no distribution of commodities to
households under the authority of any
law, except that distibutlon may be
made (1) on a temporary basis under
programs authorized by law to meet
disaster relief needs, and (2) for the
purpose of the Commodity Supple-
mental Food Program, and (3) when-
ever a request for concurrent or sepa-
rate food program operations, respec-
tively, on a reservation Is made by an
ITO.

§ 283.4 Administration.
(a) Federal administration. Within

the Department of Agriculture, the
Food and Nutrition Service (FNS)
shall be responsible for the Food Dis-
tribution Program. FNS shall have the
power to determine the amount of any
claim and to settle and adjust any
claim.

(b) State administration. The appro
priate agency of the State government
shall be responsible for the distribu-
tion of commodities to households on
all or part of any Inidian reservation in
accordance with the written request of
the ITO; except that, the ITO shall
administer the distribution of com-
modities on all or part of the reserva-
tion if It requests to do so and if FNS
determines that the ITO Is capable of
effective and efficient administration
of a Food Distribution Program.

(c) Tribal capability. (1) In deter-
mining whether the ITO on a given
reservation Is capable of effectively
and efficiently administering a Food
Distribution Program, FNS shall con-
sult with BIA and shall consider the
'ITO's experience, if any, in operating
other Federal programs, and Its man-
agement and fiscal capabilities. Other
factors for evaluation include, but are
not limited to, the ITO's ability to:

(I) Order and properly store com-
modities,

(ii) Certify eligible households,
(iii) Arrange for physical Issuance of

commodities,
(iv) Keep appropriate records and

submit iequired reports,
(v) Budget and account for adminis.

trative funds,
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(vi) Determine the food preferences
of households, and

(vii) Conduct on-site reviews of certi-
fication and distribution procedures
and practices.

(2) NS -shall, if requested by an
ITO which has been determined by

S to be capable of administering a
Food Distribution Program, provide
the organization's designees with
training and technical assistance as

•necessary to prepare the ITO to take
over program administration. In deter-
mining what training and technical as-
sistance are necessary, ENS shall con-
sult with BIA.

§ 283.5 State agency requirements.
(a) Plan of operation. (1) The State

agency which assumes responsibility
for the Food Distribution Program
shall submit a plan of operation for
approval by FNS. Approval of the plan
by FNS shall be a prerequisite to the
donation of commodities available for
use by households under Part 250 of
this chapter and to the payment of ad-ministrative funds under § 283.9. No
amendment to the plan of operation
of any State agency shall be effective
without prior approval of ENS, and
FNS may require amendment of any
plan as a condition of continuing ap-
proval. If the State agency is not an
ITO, the appropriat6 agency of the
State government shall also:

(i) Consult in good faith with the
ITO on the reservation where the ap-
propriate agency of the State govern-
ment is responsible for administering
commodity distribution to households;

(ii) Submit its plan of operation and
any subsequent amendment to both
the ITO and the State Governor, or
the Governor's delegated authority,
for comment at least 45 days prior to
submission of the plan or amendment
to FNS. Comments by tle Governor,
or the Governor's delegated authority,
and the ITO, shall be attached to the
plan or amendment which is submit-
ted to FNS. This paragraph does not
apply to amendments required by FNS
under § 283.5(a)(1).

(2) The plan of operation shall de-
scribe the manner in which commod-
ities will be distributed, including, but
not limited to, the storage and distri-
bution facilities to be used, the
method of financing, the procedures
to assure ongoing consultation with
the ITO where the appropriate agency
of the State government administers
the program, the method by which the
food preferences of households shall
be determined, and the manner in
which the State agency plans to super-
vise the Food Distribution Program.
The plan shall also include by refer-
ence or otherwise the following assur-
ances:

(i) No household on any Indian res-
ervation shall be permitted to partici-

pate simultaneously in the Food
Stamp Program and the Food Distri-
bution Program.

(il) The value of the commodities
provided to any eligible household
shall not be considered income or re-
sources for any purposes under any
Federal, State, or local laws. Including.
but not limited to, laws relating to tax-
ation, welfare, and public assistance
programs; and no State agency shall
decrease any assistance otherwise pro-
vided to a household because of the re-
ceipt of commodities.

(Ci) The distribution of commodities
shall not be used as a means for fur-
thering the political interest of any in-
dividual or party.

(iv) There shall be no discrimination
in the certification of applicant house-
holds or in the distribution of com-
modities because of sex, race, color,
age, political beliefs, religion, handi-
cap, or national origin.

(v) Households shall not be required
to make any payments in money, ma-
terials or services for, or in connection
with, the receipt of commodities; and
they shall not be solicited in connec-
tion with the receipt of commodities
for voluntary cash contributions for
any purpose. -

(vi) Adequate personnel, including
supervisory personnel, to review the
Food Distribution Program shall be
provided to ensure compliance with
the requirements of this part.

(vii) If the State agency desires to
receive funds under § 283.9. It shall ex-
ecute and submit to FNS a letter of ac-
ceptance agreeing, as part of the plan
of operation, to (1) expend any funds
received solely for the purposes of this
section and to (2) furnish reports
under this part.

(vil) Use of disclosure of Informa-
tion obtained from applicant house-
holds shall be restricted to those dl-
rectly connected with admininstration
and enforcement of the Food Distribu-
tion Program under this part; except
that, such information may be pro-
vided to agencies which accept applica-
tions for the Food Stamp Program.

(b) Operating manuaL The State
agency rhall maintain ongoing consul-
tation the the ITO in developing the
State agency's written internal poll-
cies, instructions, and forms which are
hecessary to carry out the Food Distri-
bution Program and shall submit
these to FNS for approval prior to
their use.

(c) Staffing. (1) Personnel used in
the certification process shall be em.
ployed in accordance with the current
standards for a Merit System of Per-
sonnel Administration or any stand-
ards later prescribed by the United
States Civil Service Commission under
Section 208 of the Intergovernmental
Personnel Act of 1970 or (2) when ap-
propriate. the ITO's personnel system
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if It Is comparable to paragraph (ccI})
of this section.

(d) Bilingual requirements- (1) The
State agency shall provide bilingual
staff and certification and outreach
materials when either an estimated
100 or more low income households or
the majority of low-income house-
holds on the reservation are a single-
language minority. Single-language
minority refers to households which
speak the same non-English language
and which do not contain adult(s)
fluent In English as a second language.
If the non-Ehglish language is spoken
but not written, the State agency shall
provide bilingual staff, if required, but
not bilingual material.

(2) The State agency shall ensure
that offices serving reservations sub-
ject to the criteria in paragraph Cd)(1)
of this section provide sufficient bilin-
gual staff for the timely processing of
non-English speaking applicants.

(3) The State agency shall develop
estimates of the numbers of low-
income, single-language minority
households by using census data (in-
cluding the Census Bureau's Current
Population Report: Population Esti-
mates and Projections. Series P-25,
No. 627) and knowledge of the reserva-
tion. Local Bureau of Census offices.
Community Services Administration
offices, Community Action agencies,
Bureau of Indian Affairs, Indian
Health Services, planning agencies,
the ITO and school officials may be
important sources of information in
determining the need for bilingual
services.
. (e) Outreach and referraL The State
agency shall inform potentially eligi-
ble households of the availability of
the Food Distribution Program The
State agency shall develop and distrib-
ute printed information in the appro-
priate languages abut the Program
and eligibility requirements. Outreach
material shall contain information
about a household's right to file an ap-
plication on the same day It contacts
the certification office. The State
agency shall be sufficiently familiar
with general eligibility requirements
for the Supplemental Food Program
for Women, Infants and Children
(WIC) or the Commodity Supplemen-
tal Food Program, if available to reser-
vation residents, the Supplemental Se-
curity Income Program (SSI). and ap-
propriate public and general assistence
programs, to Identify those applicants
whose households contain persons
who may be eligible for these pro-
grams, to inform the applicants of
their potential eligibility, and to pro-
vide the applicants with the addresses
and telephone numbers of these pro-
grams. For example, the State agency
should provide information on the
WIC program to applicants whose
households contain pregnant women.
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nursing or postpartum women, or chil-
dren up to the fifth birthday.

(f) Training requirements. The State
agency shall institute a continuing
training .program for all personnel
who are assigned responsibility for the
certification of applicant households,
for fair hearing officers,, for field su--
pervisors who review local Food Distri-
bution Programs and for those .in-
volved in outreach.

(1) State agency training programs
shall cover eligibility criteria, certifica-
tion procedures, commodity storage
and distribution practices, household
rights and responsibilities' and other
job-related responsibilities. The con-
tent of the training material shall be
reviewed and revised periodically to
correct deficiencies in program oper-
ations or reflect changes in policy and
procedures.

(2) The State agency shall allow
public attendance at formal certifica-
tion training sessions in accordance
with § 272.4(e)(1)(iv).

(3) FINS shall review the effective-
ness of State agency training based on
information obtained from field re-
views, administrative analysis and
other sources.

(g) Nutrition education. The State
agency shall publicize the Food Distri-
bution Program and uses of commod-
ities by means of visual displays, print-
ed material, menus or-cooking demon-
strations for participating households.
The State agency shall emphasize di-
etary information designed to improve
the nutrition of households on reser-
vations.

(h) Records and reports. The State
agency shall keep records and submit
reports and other information as re-
quired by FNS. Records required
under this part shall be retained for a
period of three years from the close of
the Federal fiscal year to which they
pertain:

(i) Monitoring. The State agency
shall monitor and review its oper-
ations under this part to ensure com-
pliance with the provisions of this part
and with any applicable instructions
of FNS.

(1) The State agency shall review
program operations at least semiannu-
ally, document program deficiencies
and establish and implement specific
plans of corrective action for deficien-
cies noted.

(2) Reviews of operations shall in-
clude; but not be limited to, certifica-
tion of households, distribution of
commodities, fair hearing procedures,
commodity inventories and timeliness
and accuracy of reports to FNS.

(3) Program reviews and corrective
'action plans shall be available to FNS
upon request.

(j) Investigations and complaints.
The State agency shall promptly in:
vestigate complaints received of irre-
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gularities in the handling, distribu-
tion, receipt or use of commodities,
other than use of commodities by eli-
gible households in the preparation of
meals for home consumption, and,
shall take, appropriate action to cor-
rect any irregularities. -The State
agency shall also promptly investigate
complaints of irregularities relating to
certification procedures or the deliv-
ery of services and shall take appropri-
ate action to correct any irregularities
or noncompliance with provisions re-
lating to certification procedures, pro-
vision of services or household rights.
The State agency shall document each
investigation and action in sufficient
detail to allow for FNS review of all
State agency actions and information.
The Department shall make investiga-
tions at the request of the State
Agency or when the Department de-
termines an investigation is necessary.

-(k) Sanctions. If the State agency
fails to comply with the provisions or
this part or its' plan of operation, FNS
may take action against the State
agency under §283.9(g) of this part
with respect to administrative funds
available from FrNS-for use by the
State agency or (2 disqualify the
State agency from further distribution
of commodities to households. Dis-

- qualification of the State agency shall
not prevent FNS or the Department
from taking other actions, including
prosecution under applicable Federal
statutes, when deemed necessary. Re-
instatement shall be contingent upon
approval by FNS of the State agency's
plan for corrective action or determi-
nation by FNS that the.State agency
has complied with any other require-
ments for reinstatement which FNS
may set forth. If the ITO is disquali-
fied as a State agency the appropriate
agency of State government shall ad-
minister the Food Distribution Pro-'
gram on the reservation. If an agency
of State government is disqualified as
the State agency for the Food Distri-
bution Program on the reservation the
ITO may request in writing to admin-
ister the Program. If the ITO does not
want to administer the program or is
deemed incapable of effective and effi-
cient program operation by FNS, the
appropriate agency of State govern-
ment in the area involved shall be re-
sponsible for the Food Distribution
Program. INS shall require the
agency of the State government to
submit a corrective action plan and
take required corrective action.

§ 283.6 Eligibility ofhouseholds.
(a) Hotisehold concept The State

agency shall determine eligibility for
the Food Distribution Program on, a
household basis, as defined in
§ 283.2(a). No individual may partici-
pate as a member of more -than one
household.

(b) Residency or citizenship, (1) A
household must be living on the reser-
vation in which it files an application
for participation and may not partici-
pate in more than one geographical
area in which either a Food Stamp
Program or Food Distribution Pro-
gram Is in operation. Residency shall
not mean domicile nor shall the State
agency impose any durational rest-
dency requirement. However, persons
on the reservation solely for vacations
shall not be considered residents,

(2) The State agency shall not re-
quire U.S. citizenship as a condition of
eligibility for the Food Distribution
Program.

(c) Income and resource eligibility
standards of public assistance, supple-
mental security income, and certain
general assistance households. (1)
Households in which all members are
included in a Federally aided public
assistance or supplemental security
income grant shall, If otherwise eligi-
ble under this subchapter, be deter-
mined to be eligible to participate in
the Food Distribution Program while
receiving such grants without regard
to the income and resources of the
household members.

(2) If FNS determines that a State
or local general assistance program ap-
plies criteria of need the same as, or
similar to, those applied under any 'of
the Fedeally aided public assistance
programs, households in which all-
members are included in such a gener-
al assistance grant, shall, if otherwise
eligible under this subchapter, be de-
termined to be eligible to participate
in the Food Distribution Program
while receiving such grants without
regard to the income and resources of
household members.

(d) Resource eligibility standards.
(1) Uniform nonassistance standards.
The State agency shall apply uniform
national resoirce standards of eligibil-
ity to all applicant househols, except
those in which all members are recipi-
ents of Federally aided public assist-
ance, supplemental security income, or
certain general assistance program
benefits as provided in (c)(2). The
maximum allowable resources shall
not exceed $1,750 for the household;
except that, for households of two or
more members which include a
member or members age 60 or over,
such resources shall not exceed $3,000.

(2) Resources. In determining the re-
sources of a household, only cash on
hand, money in checking or savings ac-
count, savings certificates, stocks, or
bonds, or other readily negotiable and
accessible certificates or instruments
shall be counted; except that the fol-
lowing resources shall be *entirely ex-
cluded:

(I) The cash value of life insurance
policies and pension funds, including
funds in pension plans with interest-
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penalties for early withdrawals, such
as a Keogh plan or an Individual Re-
tirement Account (IRA), as long as the
funds remain in the pension plans.
-(ii) Any governmental payments

which are designed for the restoration
of a home damaged in a disaster, if the
household is subject' to a legal sanc-
tion if the funds are not used as in-
tended, for example, payments made
by the Department of Housing and
Urban Development through the indi-
vidual and family grant program or
disaster loans or grants made by the
Small Business Administration.

(iII) Resources, such as those of stu-
dents or self-employed persons, which
have been prorated as income. The
treatment of self-employment income
is explained in § 283.7(b)(1)(iv).

(iv) Resources which are excluded by
express provision of Federal statute.
The following is the current listing of
resources excluded by Federal statute:

(A) Payments received under the
Alaska Native Cla'ims Settlement Act
(Pub. L. 92-203, section 21(a) or the
Sac and Fox Indian claims agreement
Pub. I 94-189);

(B) Payments received by certain
Indian tribal members under Pub. L.
94-114, section 6, regarding submar-
ginal land held in trust by the United
States;

(C) Payments received by certain
Indian tribal members under Pub. L.
94-540 regarding the Grand River
Bank of Ottawa Indians;

(D) Reimbursements from the Uni-
form Relocation Assistance and Real
Property' Acquisition Policy Act' of
1970 (Pub. 1., 91-646, section 216);

(F) Earned income tax credits re-
ceived as a result of the Tax Reform
Act of 1976 (Pub. L. 94-455 section.
402), the Revenue Readjustment Act
of 1975 (Pub. L, 96-164, section 2(d))
and payments received under section
102 of the Tax Reduction Act of 1975
(Pub. L-. 94-12);

(F) Payments received from the
youth incentive entitlement pilot pro-
jects, the youth community conserva-
tion and improvement projects, and
the youth employment and training
programs under the Youth Employ-
ment and Demonstration Project Act
of 1977 (Pub. L. 95-93), but not-pay-
ments from the young adults conser-
vation corps under that Act nor any
payments under the Comprehensive
Employment and Tfaining Act
(CETA) (Pub. I 93-203).

(3) Jointly owned resources. Re-
sources owned jointly by separate
households shall be considered availa-
ble in their entirety to each house-
hold, unless it can be demonstrated by
the applicant household that such re-
sources are inaccessible to the house-
hold. If the household can demon-
strate that it has access to only a por-
tion of the resource, the value of that

portion of the resource shall be count-
ed toward the household's resource
level. The resource shall be considered
totally inaccessible to the household if
access to the value of the resource is
dependent on the agreement of a joint
owner who refuses to comply.

(4) Handling of excluded funds. Ex-
cluded monies that are kept In a sepa-
rate account, and that are not com-
mingled in an account with nonexclud-
ed funds, shall retain their resource
exclusion for an unlimited period of
time. Those excluded monies which
are commingled in an account with
nonexcluded funds shall retain their
exemption for six months from the
date. they are commingled. After six
months from the date of commingling,
the funds in the account shall be
counted as a resource.

(e) Income. (1) Income eligibility
standards for non-assistance house-
holds. (I) The State agency shall apply
uniform national Income eligibility
standards for the Food Distribution
Program except for households in
which all members are recipients of
public assistance, supplemental secur-
ity income or certain general assist-
ance program payments as provided in
§ 283.6(c). The income eligibility stand-
ards shall be the monthly income eligi-
bility standard for the Food Stamp
Program in the State, Increased by the
amount of the standard deduction for
that State, as published in the appen-
dix to § 273.9.

(ii) The income eligibility standards
for the Food Distribution Program
shall be adjusted each January 1 and
July 1, as necessary, to reflect changes
in the Food Stamp Program Income
eligibility limits and standard deduc-
tions: The ncome eligibility standards
are published as an appendix to this
section.

(2) Definition of income Household
income shall mean all income from
whatever source, excluding only items
specified in paragraph (3) of this sec-
tion.

(I) Earned income shall Include:
(A) All wages and salaries of an em-

ployee. Assistance payments from pro-
grams which require, as a condition of
eligibility, the actual performance of
work without compensation other
than the assistance payments them-
selves shall be considered earned
income to the extent that the pay-
ment actually substitute for wages or
salaries. Special payments for work-re-
lated expenses in addition to the basic
assistance payment shall be Vonsidered
part of the assistance payment and
not as additional compensation.

(B) The total gross incom6 from a
self-employment enterprise, including
the total gain from the sale of any
capital goods or equipment related to
thb business. Ownership of rental
property shall be considered a self-em-

ployment enterprise: however, income
derived from the rental property shalf
be considered earned income only if a
member of the household is actively
engaged In the management of the
property at least an average of 20
hours a week. Payments from a
roomer or boarder and returns on
rental property shall be considered
self-employment income.

(C) Training allowances from voca-
tional and rehabilitative programs rec-
ognized by Federal, State or local gov-
ernments, such as the Work Incentive
Program, and programs authorized by
the Comprehensive Employment and
Training Act, to the extent they are
not a reimbursement.

(11) Unearned income shall include,
but not be limited to:

(A) Assistance payments from Feder-
al or Federally aided public assistance
programs, such as Supplemental Se-
curity Income (SSI) or Aid to Families
with Dependent Children (AFDC),
General Assistance (GA) programs, or
other assistance programs based on
need, except as provided in paragraph
(e)(2)(i)(A) of this section.

(B) Annuities; pensions, retirement;
veteran's or disability benefits; work-
eis or unemployment compensation;
old-age, survivors, or social security
benefits; strike benefits;, foster care
payments for children or adults.

(C) Support or alimony payments
made directly to the household from
nonhousehold members.
(D) Scholarships, education grants,

fellowships, deferred payment loans
for education, veteran's education
benefit and the like in excess of
amounts excluded under paragraph
(d)(3) of this section.

(ill) Income shall not'include the fol-
lowing:
(A) Monies withheld from an assist-

ance payment, earned income or other
income source, or monies received
from any income source which are vol-
untarily or involuntarily .returned to
repay a prior overpayment received
from that income source, provided
that the overpayment was not exclud-
able under paragraph (3) of this sec-
tion.

(B) Child support payments received
by AFDC recipients which must be
transferred to the agency administer-
ing Title IV-D of the Social Security
Act of 1935, as amended, to maintain
AFDC eligibility.

(3) Income exclusions. Only the fol-
lowing Items shall be excluded from
household income and no other
income shall be disregarded:
(i) Any gain or benefit which is not

in the form of money payable directly
to the household, including:.
(A) In-kind income. Nonmonetary or

in-kind benefits, such as meals, cloth-
ing, public housing, or produce from a
garden.

FEDERAL REGISTER, VOL 43, NO. 237-FRIDAY, DECEMBER 8, 1978

57813



157814

(B) Vendor payments. A payment
made in money on behalf of a house-
hold shall be considered a vendor pay-
Inent whenever a person or organiza-
tion outside of the household uses its
own funds to make a direct payment
to either the household's creditors or
a person or organization providing a
service to the household. For example,
if a relative, who is not a household
member, pays the household's rent di-
rectly to the landlord, the payment is
considered a vendor payment and is
not counted as income to the house-
hold. Wages garnished or diverted by
employers or money deducted or oth-
erwise diverted from a household's
public assistance grant by a State for
purposes such as managing the house-
hold's expenses shall not be consid-
ered a vendor payment, since, the
person or organization making the
payment is using money payable to
the household rather than its own
funds. Payments specified by a court
order or other written support or ali-
mony agreement to go directly to -a
third party rather than the household
and support payments which are paid
to a third party are excluded as
vendor payments.

(Ii) Any income in the certification
period which is received too infre-
quently or irregularly to be reasonably
anticipated, but not In excess of $30 in
a quarter.

(ill) Educational loans on which pay-
ment is deferred, grants, scholarships,
fellowships, - veterans' educational
benefits and the like to the extent
that they are used for tuition and
mandatory school fees at an institu-
tion of higher education, including a
correspondence school at that level, or
a school for the physically or mentally
handicapped.

(iv) All loans, including loans from
private individuals as well as commer-
cial institutions, other than education
loans on which repayment is deferred.

(v) Reimbursements for past or
future expenses to the extent they do
not exceed actual expenses and do not
represent a gain or benefit to the
household. - Reimbursements for
normal household living expenses,
such as rent or mortgage, personal
clothing or food eaten at home, are a
gain or benefit and, therefore, are not
excluded. Reimbursements shall not
be considered to exceed actual ex-
penses and, therefore, be counted as
income unless the provider or house-
hold Indicates the amount of the reim-
bursement is excessive. Examples of
excludable reimbursements which are
not considered to be a gain or benefit
to the household are:

(A) Reimbursements or flat
allowances for job or training related
expenses, such as travel, per diem, uni-
forms, and transportation to and from
the job or training site.
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(B) Reimbursement for out-of-
pocket expenses of volunteers incurred
in the course of their work.

(C) Medical or dependent care reim-
bursements.

(D) Reimbursements, or allowances
to students for specific education ex-
penses, such as travel or books, but
not living expenses such as food, rent,
or clothes.

(E) -Reimbursements received by
households to, pay for services pro-
vided by Title XX of the Social Secur-
ity Act.

(vi) Monies received and used for
care and maintenance of a third party
beneficiary who is not a household
member. If the intended beneficiaries
of a single payment are both house-
hold and nonhousehold members, any
identifiable portion of the payment in-
tended and used for the care' and
maintenance of the nonhousehold
member shall be excluded. If the
household member's portion cannot be
readily identified, the payment shall
be evenly prorated among intended
-beneficiaries and the exclusion applied
to the nonhousehold member's pror-
ata share of the amount actually used
for the nonhousehold member's care
and -maintenance, vhichever is less.

-(vii The earned income (as defined
in paragraph (e)(2)(i) of this section)
of children who are members of the
household, who are students at least
half time and who have not attained
their eighteenth birthday. The exclu-
sion shall continue to apply during
temporary interruptions in school at-
tendance due to semester or vacation
breaks, provided the child's enroll-
ment will resume following the break.
If the chlild's earnings or amount of
work performed cannot be differenti-
ated from that of other household
members, the -total earnings shall be
prorated equally among the working
,members, and the child's prorata
share excluded. Individuals are consid-
ered children for purposes of this pro-
vision if they are under the parental
control of another household member.

(viii) Money received in the form of
a nonrecurring lump sum payment, in-
cluding, but not limited to, income tax
refunds, rebates, or credits; retroactive
lump-sum social security, SSI, public
assistance, railroad retirement bene-
fits or other payments, or retroactive
lump-sum insurance settlements; re-
funds of security deposits on rental
properties or utilities or lump sum
paymentsfrom land held in trust for,
or by, a tribe. These payments shall be
counted.as rbsources in the month re-
ceived unless specifically excluded
from consideration as a resource by
other Federal law. -

(ix) The cost of producing self-em-
ployment income. The procedures for
computing the cost of producing self-

employment income are described in
§ 283.7(b)(1)(Iv).

(x) Any income that is specifically
excluded by any other Federal statute
from consideration as income. The fol-
lowing Federal statutes provide such
an exclusion:

(A) Reimbursements from the uni-
form Relocation Assistance and Real
Property Acquisition Policy Act of
1970 (Pub. L. 91-646, section 216).

(B) Payments received under the
Alaska Native Claims Settlement Act
(Pub. L. 92-203, section 21(a)).

(C)' Any payment to volunteers
under Title II %(RSVP, fostergrandpar-
ents, and others) and Title III
(SCORE and ACE) of the Domestic
Volunteer Services Act of 1973 (Pub.
L. 93-113), 's amended. Payments
under Title I (VISTA) to volunteers
shall be excluded for those individuals
receiving food distribution, food
stamp, or public assistance at the time
they joined VISTA. Temporary Inter-
ruptions In food distribution, food
stamp, or public assistance participa-
tion shall not alter the exclusion once
an initial determination has been
made.

(D) Income derived from certain sub-
marginal land of the United States
which is held In trust for certain
Indian tribes (Pub. L. 94-114, section
6).

(E) Payments received by certain
Indian tribal members under Pub. L,
94-540 regarding the Grand River
Band of Ottawa Indians.

(F) Payments from the Crisis Inter-
vention Program (CIP) administered
by the Community Services Adminis
tration (CSA).

(G) Payments received from the
youth incentive entitlement pilot pro-
jects, the youth community conserva-
tion and Improvement projects, and
the youth employment and training
programs under the Youth Employ-
ment and Demonstration Project Act
of 1977 (Pub. L. 95-93), but not pay-
ments from the Young Adults Conser-
vation Corp. under that Act nor any
other payments under the Compre-
hensive Employment and Training
Act.
- (f) Income deductions. Households
with earned income, as defined in
paragraph (e)(2)(i) of this section,
shall be allowed a deduction of twenty
percent- of their earned income.
Earned income excluded under para-
graph (e)(3) of this section shall not
be considered earned income for the
purpose of this deduction.

§ 283.7 Certification of households.
(a) Application processing. (1) Gen-

eral purpose. The application process
includes filing and completing an ap-
plication form, being interviewed, and
having certain information verified.
The State agency shall act promptly
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on all applications. Expedited service
shall be available to households in im-
mediate need.

(2) Food Distribution Program ap-
plication form. The State agency shall
use an application form approved by
FNS. The State agency shall consult
with the ITO in developing the appli-
cation form. The State agency shall
make application forms readily acces-
sible to potentially eligible households
and those groups or organizations in-
volved in outreach efforts. The State
agency shall also provide an applica-
tion formf to anyone who requests the
form. State agencies which elect joint
PA or GA/Food Distribution Program
procedures shall follow the require-
ments of § 283.7(f) for the application
form. State agencies may also use an
abbreviated recertification form as
provided in § 283.7(d)4.

(3) Filing an application. House-
holds must file an application for the
-Food Distribution Program by submit-
ting the form to a certification office
in person, through an authorized rep-
resentativd or -by mail. The State
agency shall document the' date the
application was received. Each house-
hold has the right to file an applica-
tion form the same day it contacts the
certification office during office hours
on the reservation where the house-
hold resides. The household shall be
advised that it does not have to be in-
terviewed before filing the application
and may file an incomplete application
form as long as the form contains the
applicant's name and address and is
signed by a responsible member of the
household or the household's author-
ized representative.

(4) Household cooperation. To deter-
mine eligibility, the application form
must be completed and signed, the
household or its authorized repre-
sentative must be interviewed, and cer-
tain information on the application
must be verified. If the household re-
fuses to cooperate with the State
agency in completing this process, the
application shall be denied at the time
of refusal. For a determination of re-
fusal to be made, the household must
be .able to cooperate, but clearly dem-
onstrate that it will not take actions
that it can take and that are required
to complete the application process.
For example, to be denied for refusal
to cooperate, a household must refuse
to be interviewed and not merely fail
to appear for the interview. If there is
any question as to whether the house-
hold has merely failed to cooperate, as
opposed to refused to cooperate, the
household shall not be denied. The
household shall also be determined in-
eligible if it refuses to cooperate in
any subsequent review of its eligibility.
Once denied or terminated for refusal
to cooperate, the household may reap-

ply but shall not be determined eligi-
ble until it cooperates.

(5) Interviews. All applicant house-
holds, including those submitting ap-
plications by mall shall have an inter-
view with a qualified eligibility worker
prior to initial certification and all re-
certifications. The individual inter-
viewed may be the head of household,
spouse, any other responsible member
of the household or an authorized rep-'
resentative. The household, if It
wishes, may be accompanied to the in-
terview by anyone of its choice. The
interviewer shall not only review the
information that appears on the appli-
cation, but shall explore and resolve
with the household unclear and In-
complete infQrmation. Households
shall be advised of their rights and re-
sponsibilities during the interview.
The interview shall be conducted as an
official and confidential discussion of
household circumstances. The appli-
cant's right to privacy shall be
pro>teceted during the interview.
Facilities shall be adequate to preserve
the privacy and confidentiality of the
interview.

(6) Verification. Verification Is the
use of third party information or doc-
umentation to establish the accuracy
of statements on the application in
order to determine eligibility or ineli-
gibility of the household.

(i) Mandatory verification. Gross
nonexempt income shall be verified
for all households prior to certifica-
tion. Income verification need not be
to the exact dollar amount unless the
household's eligibility would be affect-
ed since there Is no benefit reduction
rate, based on income, in the Food Dis-
tribution Program. However, where all
attempts to verify the income been un-
successful either because the person or
organization providing the income has
failed to cooperate with the household
and the Atate agency or because other
sources of verification are unavailable,
the eligibility worker shall determine
an amount to be used for certification
purposes based on the best available
information.

(ii) Verification of questionable in-
formation. Eligibility criteria, other
than income, including residency on
the reservation shall be verified prior
to certification only if they are ques-
tionable. To be considered question-
able, the information on, the applica-
tion must be Inconsistent with state-
ments by the applicant, Inconsistent
with other information on the applica-
tion or previous applications, or incon-
sistent with other information re-
ceived by the State agency. However,
due to the difficulty in verifying
whether a group of individuals is a
household, State agencies shall gener-
ally accept the household's statement
regarding food preparation and con-
sumption.

(W) Responsibility for obtaining ver-
ification. The household has primary
responsibility for providing documen-
tary evidence to support its income
statements and to resolve any'ques-
tionable information. However, the
State agency shall assist the house-
hold in obtaining the needed verifica-
tion. The State agency shall accept
any reasonable documentary evidence
provided by the household and shall
be primarily concerned with how ade-
quately the verification proves the
statements on the application. The
State agency shall also accept verifica-
tion from collateral contacts as long as
the collateral contacts can provide an
accurate third party verification. The
State agency shall rely on the house-
hold to provide the name of the collat-
eral contact. The household may re-
quest assistance in designating a col-
lateral contact. However, the State
agency Is not required to use a collat-
eral contact designated by the house-
hold if the collateral contact cannot
be expected to provide an accurate
third party verification. If the collat-
eral contact designated by the house-
hold is unacceptable to the State
agency, the State agency shall ask the
household to designate another collat-
eral contact and the State agency
shall document the case file as to the
reason the collateral contact was re-
jected and an alternate was requested.
The State agency shall use collateral
contacts for verification rather than
documentation if such verification is
acceptable and would result in better
service to the household. For example,
the household may be able to obtain a
wage stub from the employer, but the
State agency could call the employer
the same day to provide the verifica-
tion of income. Home vslts shall be
used as verification only if documen-
tary evidence and collateral contacts
cannot be obtained and the State
agency attempts to schedule the visit
in advance with the household.

(1v) Documentation. Case files must
be documented to support a determi-
nation of eligibility or denial Docu-
mentation shall be in sufficient detail
to permit a reviewer to determine the
reasonableness and accuracy of the de-
termination.

(v) Verification for recertification
At recertification, the State agency
shall verify a change in income if the
source has changed or the amount has
changed by more than $50 per month
since the last time the income was
verified. State agencies may verify
income which is unchanged or has
changed by $50 per month or less, pro-
vided verification is, at a minimrn re-
quired when information is question-
able as defined in paragraph (a)(6Xii)
of this section. All other changes re-
ported at the time of recertification
shall be subject to the same verifica-
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tion procedures as apply at initial cer-
tification. Unchanged information,
other than income, shall not be veri-
fied at recertification unless the infor-
matlofi is questionable as defined in
paragraph (a)(6)(ii) of this section.

(7) Processing standards. The State
agency shall provide eligible house-

-holds that complete the initial applica-
tion process an opportunity to partici-
pate as soon as possible, but not later
than seven working days after the ap-
plication was filed., An application is
filed the day the State agency receives
an application containing the appli:
cant's name and address and which is
signed by either a responsible member
of the household or the household's
authorized representative.

(8) Delays in processing. If the State
agency cannot determine a house-
hold's eligibility within seven working
,days of the date the application was
filed due to lack of verification as re-
quired in paragraph (a)(6), the State
agency shall authorize the distribution
of commodities to the household for
one 'month 'pending verification. In
order to certify the household pending
verification, the information on the
application form must be complete
and indicate that the household will
likely be eligible. No further distribu-
tion of commodities shall be made
without completing the eligibility de-
termination.

(9) Expedited Service. The State
agency shall provide an opportunity to
obtain commodities within one work-
ing day after the date the application
was filed for those households with no
income in the current month and also
for those households which, in the
judgment of the certifying agency,
would likely be eligible and would oth-,
erwise suffer hardship. The basis for
this determination shall be recorded in
the case file. State agencies shall pro-
vide same day service, if possible, to
households eligible for expedited serv-
Ice which would likely suffer a hard-
ship f required to r6turn to the office
the next day. To expedite the certifi-
cation" of these 'households, the State
agency shall postpone the verification
required under paragraph (a)(6) of
this section. However, the State
agency shall verify the household's
identity and address through a collat-
eral contact or readily available docu-
mentary evidence. If possible, the
household's income statements should
be verified at the same time. The
State agency shall complete the verifi-
cation for households certified on an
expedited basis prior to the distribu-
tion of commodities to the household
for any subsequent month.

(10) Authorized representatives. The
head of the h -usehold, spouse, or any
other responsible member of the
household may designate an author-
ized representative to act on behalf of
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the household in one or all of the fol-
lowing capacities:

(i) Making application for commod-
ities. When the head of the household
or the spouse cannot make applica-
tion, another household member may
apply or an adult nonhousehold
member may be designated in writing
as the authorized representative for
that purpose. The head of the house-
hold or the spouse- should prepare or
review the application whenever possi-
ble, even though another household
member or the authorized representa-
tive will actually be interviewed.
Adults who are nonhousehold mem-
bers may be designated .as authorized
representatives for certification pur-
poses only if they are sufficiently
aware of relevant household circum-
stances.-

(ii) Obtaining commodities. An au-
thorized representative of the house-
hold may be designated to obtain com-
modities. Designation shall be made at
the time the application is completed
and any authorized representative
shall be named on the household iden-
tification card. State agencies may dis-
tribute commodities to household
members without ID cards if the State
agency is satisfied with the identifica-
tion of the member obtaining the com-
modities.

(b) EligibilityJ Determinations. (1)
Determining Income. (i) The State
agency shall take into account the
income already received by the house-
hold during the certification period
and any anticipated income the house-
hold and the State agency are reason-
ably certain will be received during
the remainder of the certification
period. If the amount of income that
is anticipated is uncertain, that por-
tion of the household's income that is
uncertain shall not be counted by the
State agency. The State agency shall
use income received in the past 30'
days as an indicator of future income
during the certification period unless
changes in income have occurred or
can be anticipated.

(ii) Income anticipated during the
certification period shall-be counted as
income only in the month it is expect-
ed to be received, unless the income is
averaged. Nonrecurring lump-sum pay-
ments shall be counted as resources if
required by 283.6(d). -

(iii)o The State agency' shall deduct
twenty percent of nonexempt earned
income, if any. The remaining earn-
ings shall be added to the nonexempt
unearned income of all household
members to determine the monthly
income for the household. The total
monthly income shall, be compared to
the income eligibility standard for the
appropriate household size to deter-
mine the household's eligibility:

(iv) (A) -Self-employment income
which represents a household's annual

support shall be annualized'over a 12-
month period, even if the income is re-
ceived in only a short period of time.
For example, self-employment income,
received by farmers shall be averaged
over a 12-month period if the income
represents the farmer's annual sup-
port.

(B) Self-employment income which
represents only a part of a household's
annual support shall be averaged over
the period of time the income is In-
tended to cover. For example, self-em-
ployed vendors who-work only in the
summer and supplement their Income
from other sources during the balance
of the year shall have their self-em-
ployment income averaged over the
summer months rather than a 12-
month period.

(C) For the period of time over
which self-employment income is de-
termined, the State agency shall add
all gross self-employment income, ex-
clude the cost of producing the self-
employment income and divide the net
self-employment income by the
number of months over which the
income will be averaged. The allowable
costs of producing self-employment
income include but are not limited to,
the Identifiable costs of labor, stock,
raw materials, seed and fertilizer, In.
terest paid to purchase Income produc-
ing property, insurance premiums,
taxes paid on income producing prop-
erty and depreciation. The State
agency, however, shall not be required
to consider depreciation unless the
household's eligibility could be >af-
fected.

(D) Depreciation shall be allowed as
a cost- of producing self-employment
income for equipment, machinery, or
other capital investments necessary to
the self-employment enterprise. The
Federal or State income tax form for
the most recent tax year shall be used
for calculating depreciation on an
annual basis. No depreciation shall be
allowed on a capital asset unless it is
documented by the appropriate State
or Federal income tax form. House-
holds which did not file a tax return
or did not claim depreciation may still
receive consideration for depreciation
by filing a regular or amended tax
form for that year and presenting a
copy of that amended return to the
State agency.
-(E) The monthly net self-employ-

ment income shall be added to any
other earned income received by the
household. The total monthly earned
income, less the 20 percent earned
income deduction, shall then be added
to all monthly unearned Income re -

ceived by the household.
(2) Certification periods. (i) The

State agency shall establish definite
periods of time within which house-
holds shall be eligible to receive bene-
fits. Further eligibility shall be estab-
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lished upon a recertification based
upon a newly completed application,
an interview, and such verification as
required by paragraph (a)(6)(v) of this
section. Failure to reapply shall result
in a notice of termination for partici-
pation in the Food Distribution Pro-
gram as described-in paragraph (dX3)
of this section.

(ii) Certification periods shall con-
form as much as possible to calendpr
months. The first month in the certifi-
cation period of initial applicants shall
be the month in which eligibility is de-
termined. For example, if a household
submits an application in late January
and the household is determined eligi-
ble on the fifth working day which
falls in February, a six-month certifi-
cation period would include Febrilary
through July. Upon recertification,
the certification period will begin with
the month following the last month of
the previous certification period.

(iii) A household shall be assigned a
certification period for as long a
period as the household's circum-
stances are expected to remain suffi-
ciently stable such that the household
is expected to continue to meet the
program's eligibility standards. In no
event shall a certification period
exceed one year.

(3) Certification notices. (i) Notice of
eligibility. If an application is ap-
proved, the State agency shall provide
the household a written notice of eligi-
bility and the beginning and ending
dates of the certification period.'
Households certified on an- expedited
basis shall be advised that the subse-
quent monlh's eligibility will depend
upon completion of the verification
postponed.

(ii) Notice of denial. If the applica-
tion is denied, the State agency shall
provide the household written notice
explaining the basis for the denial, the
household's rght to request a fair
hearing, and the telephone number
and address of the person to contact
for additional information. If there is
an individual or organization available
that provides free legal representa-
tion, the notice shall also advise the
household of the availability of the
service.

(c) Reporting changes. (1) Certified
households are required to report
changes in household composition and
income which would necessitate a
change. in the determination of eligi-
bility. In order to facilitate reporting
changes in income each certified
household shall be furnished at the
time of certification, with the maxi-
mum monthly income limit, as defined
in § 283.6(e)(1) for its size household
and shall be required to report any
change in income that goes above that
limit to the certification office within
ten days after the change becomes
known to the household. The State
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agency shall develop the procedures
for when and how changes In house-
hold composition are reported.

(2) If the State agency determines
that the household is no longer eligi-
ble or reduces the amount of commod-
ities due the household because the
household has lost a member or mem-
bers, the State agency shall provide
the household with a notice of adverse'
action not later than 10 days after the
change is reported. If the reported
change increases the amount of com-
modities due the household, the In-
crease shall be effective not later than
the month following the date the
change was reported.

(3) Prior to any action to terminate
a household's program benefits within
the certification period, the State
agency shall provide the household
timely and adequate advance notice
before the adverse action Is taken. The
notice of adverse action shall be con-
sidered adequate if It explains In easily
understandable language: the reason
for the proposed action, the house-
hold's right to request a fair hearing.
when the proposed action will take
effect, the telephone number and ad-
dress of someone to contact for addi-
tional information and the availability
of continued benefits. If there is an in-
dividual or organization available that
provides free legal representation, the
notice shall also advise the household
of the availability of the service. The
State agency shall consult with the
ITO in developing the notice of ad-
verse action.

(4) The State agency shall continue
distribution of commodities to the
household after the end of the adverse
notice period If the household re-
quests a fair hearing.

(d) Recertification. (1) The State
agency shall develop a procedure for
notifying the household prior to the
end of its certification period that the
household must reapply and be recer-
tified for continued participation. The
notification shall be provided to the
household In the last or next-to-last
month of the certification period.

(2) If the household reapplies before
the last week of the certification
period, the State agency shall approve
or deny the application for recertifica-
tion prior to the end of the house-
hold's current certification period and
shall provide'eligible -households with
an opportunity to participate in the
month following the receipt of the ap-
plication. These timeliness standards
shall also apply to households that
reapply in the last week of the certifi-
cation period if the State agency has
not provided an earlier opportunity to
reapply.

(3) If the household falls to reapply
before the last week of the house-
hold's current certification period, the
State agency shall send the household
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a notice of termination which explains
that the certification period has ex-
pired and that the household must
reapply if it wishes to continue to par-
ticipate.

(4) The State agency may use either
an abbreviated application form or the
standard application form for recerti-
fication. The abbreviated form must
be approved by FNS prior to use.

(e) Controls for dual participatiom.
(1) Prohibition on dual participation.
No household on any Indian reserva-
tion shall be allowed to participate si-
multaneously in the Food Stamp Pro-
gram and Food Distribution Program.
The State agency shall develop a
method to detect dual participation.
The method developed by the State
agency shall, at a minimum, employ
lists of participating households pro-
vided by and provided to the appropri-
ate food stamp agency. The State
agency may also employ computer
checks, address checks and telephone
calls to prevent dual participation.
The State agency shall coordinate
with the appropriate food stamp
agency or-agencies in developing the
controls for dual participation.

(2) Choice of programs. Households
eligible for either the Food Stamp
Program or Food Distribution Pro-
gram on reservations where both pro-
grams are available may elect to par-
ticipate in either program. Such
households may elect to participate in
one program and subsequently elect
the other at the end of the certifica-
tion period. Such households may
elect to switch from one program to
the other program within a certifica-
tion period only by terminating their
participation and notifying the State
agency of their intention to switch
programs. The State agency must de-
velop procedures to allow households
to switch programs. The State agency
may telephone or develop other con-
trols with the appropriate food stamp
agency to verify that an applicant
hou!;ehold is not currently participat-
ing In the Food Stamp Program.

(3) DisquaZification- No individual
disqualified from participation in the
Food Stamp Program for fraud may
participate in the Food Distribution
Program until the period of disqualifi-
cation expires. The State agency must
develop a procedure to identify these
Individuals in cooperation with the ap-
propriate food stamp agency.

) Joint Processing PA/GA. (1)
State agencies which are responsible
for and administer public assistance
(PA) or general assistance (GA) pro-
grams on IndiAn reservations may
allow a household to apply for the
Food Distribution Program at the
same time the household applies for
PA or GA benefits. However, while PA
households are categorically eligible,
GA households eligibility for the Food
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Distribution- Program shall be based
solely on Food Distribution Program
eligibility criteria. If the State agency
elects joint processing, the State
agency shall-,use joint application.
forms-which contain all the informa-
tion needed to determine eligibility for
commodities or shall attach a form for
the other needed information.

(2) If the State agency elects joint
processing, the State agency shall
process all applications for PA or GA
as applications for the Food Distribu-
tion Program as well, unless the
household clearly indicates on a space
on the application that the household
does not want commodities.- The State
agency shall conduct a single interview
for PA or GA and Food Distribution
Program eligibility, unless the State
agency is unable to do so within the
Food Distribution Program working
day standard specified in § 283.7(a)(7).
In such cases the State agency shall
do separate certification for-PA or GA
and Food Distribution Program eligi-
bility.

(3) If the State agency 'elects joint
processing, the State agency may
verify those factors of eligibility which
must be verified for PA or GA, under
PA or, GA rules, but must follow the
Food Distribution Program rules for
all other factors.

(4) The State agency which elects
joint processing must follow -all Food
Distribution Program timeliness rules
for certification of households for the
Food Distribution Prograin.

(g) Fair hearing. (1) Availability of
hearings. The State agency shall pro-
vide a fair hearing to any household
aggrieved by any action of the State
agenc which affects the participation
of the household in the Food Distribu-
tion Program.

(2) Timely action on hearings. (i) Re-
ceipt of request. Within 60 days of re-
ceipt of a request for a fair hearing;
the State agency shall conduct the
hearing, arrive at a decision and either
issue or stop issuing commodities to
the household.

(ii) Household requests for postpone-
ment. The household may request and
is entitled to receive a postponement.
of the scheduled hearing. The. post-
ponement shall not exceed 30 days
and the time limit for action on the
decision may be extended for as many
days as the hearing is postponed.

(3) Notification of right to request
hearing. At the time of application,
each household shall be informed of
Its right to a hearing, of the method
by which a hearing may be requested,
and that its case may be presented by
a household member or a representa-
tive, .such as a legal counsel, a relative,
a friend or other spokesperson. If
there is an individual or organization
available that provides free legal rep-
resentation, the household shall also.
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be informed of the availability of that
service. Hearing procedures shall be
published by the State agency and
made available to any interested
party.

(4) Time period for requesting hear-
ing. A household shall be allowed to
'request a hearing on any action by the
State agency which occurred in the
prior 90 days or affects current bene-
fits.

(5) Request for hearing. A request
for- a hearing is defined as any clear
expression, oral or written, by the
household or its representative that It
wishes to present its case to a higher
authority. The freedom to make such
a request shall not. be limited or inter-
fered with in any way. Upon request,
the State agency shall make available
without charge the specific materials
necessary for a household or its repre-
sentative to determine whether a
hearing should be requested or to pre-
pare for a hearing.

(6) Denial or dismissal of request for
hearing. The State agency shall not
deny or dismiss a request for a hearing
unless:
(i) The request is not received within

the time period specified in paragraph
-(f)(4) of this section;

(ii) The request is withdrawn in writ-
ing by the household or its representa-
tive; oz'

(iii) The household or its representa-
tive fails, without good cause, to
appear at the scheduled hearing.

(7) Notification of time and place of
hearing. The time, date and place of
the hearing shall be convenient to the
household. At least 10 days prior to"
the hearing, advance written notice
shall be provided to all parties in-
volved'to permit adequate preparation
of the case; The notice shall:
(i) Advise the household or its repre-

sentative of the name, address, and
the phone number of the person to
notify in the event it .is not possible
for the household to attend the sched-
uled hearing.

(ii) Specify that the State agency
will dismiss the hearing request if the
household or its representative fails to
appear for the hearing without good
cause.

(ili) Include the State agency hear-
ing procedures and any other informa-
tion that would provide the household
with an understanding of the proceed-
ings and that would contribute to the
effective presentation of the house-
hold's case. -
, (iv) Explain that the household or
representative may examine the case
file prior to the hearing.

(8) Hearing official. Hearings, shall
be conducted by an impartial
official(s), designated by the State
agency, who does not have any person-
al interest or involvement in the case
and who was not directly involved in

the initial determination of the action
which is being contested. The hearing
official shall:

(i) Administer oaths or affirmations
if required by the State;

(i) Ensure that all relevant Issues
are considered;

(ill) Request, receive and make part
of the record all evidence determined

,necessary to decide the Issues being
raised;

(iv) Regulate the conduct and course
of the hearing consistent with due
process to ensure an orderly hearing:
and

(v) Render a hearing decision in the
name of the State agency, in accord-
ance with paragraph (f)(ll) of this
section, which will resolve the dispute.

(9) Attendance at hearing. The hear-
ing shall be attended by a representa-
tive of the State agency which initiat-
ed the action being contested and by
the household and/or Its representa-
tive. The hearing may also be attend-
ed by friends or relatives of the house-

'hold upon household consent.
(10) Conduct of hearing. The house-

hold may not be familiar with the
rules of order and It may be necessary
to make .particular efforts to arrive at
the facts of the case in a way that
makes the household feel most at
ease. The household or Its representa-
tive must be given adequate opportu-
nity to:

(i) Examine all documents and rec-
ords to be used at the hearing at a rea-
sonable time before the date of the
hearing as well as during the hearing,
The contents of the case file, including
the application forms and documents
of verification used by the State
agency shall be made available, pro-
vided the confidential information is
protected from release. The State
agency shall provide a free copy of the
relevant portions of the case file if re-
quested by the household or its repre-
sentative. Confidential Information
that is protected from release and
other documents or records which thie
household will not otherwise have an
opportunity to contest or challenge
shall not be introduced at the hearing
or affect the hearing official', deci-
sion.

(ii) Present the case or have it pre-
sented by a legal counsel or other
person.

(ii) Bring witnesses.
(iv) Advance arguments without

undue interference.
(v) Question or refute any testimony

or evidence, including an opportunity
to confront and cross-examine adverse
witnesses.

(vi) Submit evidence to establish all
pertinent facts and circumstances In
the case. ,

(11) Hearing decisions. (1) Decisions
of the hearing official shall comply
with Federal law or regulations and
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shall be based on the hearing record.
The verbatim transcript or recording
of testimony and exhibits or an offi-
cial report containing the substance of
what transpired at the hearing, to-
gether with all papers and requests
filed in the proceeding, shall consti-
tute the exclusive record for a final de-
cision by the hearing official.

(ii) A decision by the hearing official
shall be binding on the State agency
and shall summarize the facts of the
case, specify the reasons for the deci-
sion and identify the supporting evi-
dence and the pertinent FNS regula-
tions. The decision shall become a part
of the record.

S(iii) The household shall be advised
of the decision of the hearing official
and of the right to pursue judicial
review.

(12) Agency conferences. (1) The
State agency shall offer agency con-
ferences to households which request
an immediate resolution by a higher
authority, of a denial of eligibility.for
food distribution benefits. The State
agency may also offer agency confer-
ences to households adversely affected
by any agency action. The State
agency shall advise households that
use of an agency conference is option-
al and that it shall in no way delay or
replace the fir hearing process. The
agency conferences may be attended
by the eligibility worker responsible
for the agency action, and shall be at-
tended by an eligibility supervisor
and/or the agency director, and by the
household and/or its representative.
An agency conference may lead to an
informal resolution of the dispute.
However, a fair hearing must still be
held if requested by the household.

(2) An agency conference for house-
holds requesting an immediate resolu-
tion, by a higher authority, of an eligi-
bility issue shall be scheduled within
four working days of the request
unless the household requests that it
be scheduled later or states that it
does not wish to have an agency con-
ference.

§283.8 Commodity control, storage and
distribution.

(a) ControZ and accountability. The
State agency shall be responsible for
the issuance of commodities to house-
holds and the control of and account-
ability for the commodities upon its
acceptance of the commodities at time
and place of delivery.

(b) Commodity inventories. The
State agency .shal, in cooperation with
the FNS Regional Office, develop an
appropriate procedure for determining
and monitoring the level of commod-
ity inventories at central commodity
storage facilities.and at each local dis-
tribution point. The State agency
shall maintain the inventories at
proper levels taking into considera-

tion, among other factors, the histori-
cal and projected volume of distribu-
tion at each site. The procedures shall
provide that commodity inventories at
each central storage facility and each
local distribution point are not in
excess, but are adequate for, an unin-
terrupted distribution of the full vari-
ety of commodities made available by
the Department for use by house-
holds.

(c) Storage facilities and practices.
The State agency shall Insure that-

(1). Adequate and appropriate stor-
age facilities are maintained. The
facilities shall be clean and neat and
safe-guarded against theft, damage. In-
sects, rodents and other pests.

(2) Department recommended dun-
nage, stacking and ventilation meth-
ods are followed.

(3) Commodities are stacked In a
manner which facilitates an accurate
inventory.

(4) Commodities are Issued on a
first-in, first-out basis.

(5) Proper storage facilities are
maintained.

(6) Commodities held in storage for
a protracted period of time are rein-
spected prior to Issuance.

(7) Out-of-condition commodities are
disposed of in accordance with Depart-
ment approved methods.

(8) Notification Is provided to eligi-
ble households of the location of dis-
tribution sites and days and hours of
distribution.

(9) An adequate supply of all desired
commodities available from the De-
partment.is on hand at all distribution
sites.

(10) Sufficient distribution sites,
either stationery or mobile, are geo-
graphically located or routed in rela-
tion to population density of eligible
households.

(11) Days and hours of distribution
are sufficient for caseload size and
convenience.

(12) Households are advised they
may refuse any commodity not de-
sired, even if the commodities are pre-
packaged by household size.

(13) Emergency Issuances of com-
modities will be made to households
certified under § 283.7(b)(9) iregardess
of the days the distribution center Is
normally open.

(14) Eligible households present
their Identification cards prior to the
issuance of commodities.

(15) Authorized signatures are ob-
tained for commodities issued and the
issue date recorded.

(16) Posters are conspicuously dis-
played advising program participants
to accept only those commodities, and
in such quantities, as will be consumed
by them.

(17) Complete and current records
are kept of all commodities received,

.issued, transferred, and on hand and

of any inventory overages, shortages,
and losses.

(d) Improper distribution or loss of
or damage of commodities. State agen-
cies shall take action to obtain restitu-
tion in connection with claims arising
in their favor for improper distribu-
tion, use or loss, or damage of com-
modities In accordance with the State
agency's agreement with the Depart-
ment under § 250.6(b) of part 250 of
this chapter and the requirements of
§250.6(d) the same chapter. State
agencies must submit their claims pro-
cedure to FNS for approval.

(e) Out-of-condition commodities.
The State agency shall immediately
report all Instances of commodities
damaged on arrIval and all latent de-
fects in commodities to the appropri-
ate Food and Nutrition Service, Re-
gional Office (FNSRO) for considera-
tion and whatever action it deems ap-
propriate. When out-of-condition com-
modities do not create a hazard to
other food at the same location, they
should not be disposed of until
FNSRO or the contractor approves.
Where circumstances require prior dis-
posal of a commodity, the-quantity
and manner of disposition is to be re-
ported to the appropriate FNSRO.

§ 283.9 Administrative funds for State
agencies.

(a) Authorization From the funds
available to carry out the provisions of
this part. FNS is authorized to pay to
each State agency 50 percent of all ad-
ministrative costs approved by FNS
and needed for operation of a Food
Distribution Program on a reservation.
FNS may, at Its discretion, approve a
State agency's request for FNS to pay
amounts in excess of 50 percent to ef-
fectively operate the Program when
the State agency demonstrates to the
satisfaction of FNS that additional
funds are needed to correct program
deficiencies, provide the necessary
services, or otherwise operate the Pro-
gram efficiently and effectively or to
begin program operations. Any ap-
proval for payment of funds in excess
of 50 percent must be based on com-
pelling justification. This determina-
tion shall be made by FNS on a no less
frequent than annual basis. The provi-
sions of Part 27i7 apply to any funds
received under this section.

(b) Use of funds by State agencies.
Any funds received under this section
shall be used for any costs which are
allowable under Part 277 of this chap-
ter and which are incurred in distrib-
uting commodities to households. In
no event shall such funds be used to
pay any portion of such expenses if re-
imbursement or payment therefore is
claimed or made available from any
other Federal source. State agencies
shall also adhere to the provisions of
Part 277 of this chapter, as applies to
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the Food Distribution Program, which
establish:

(1) Uniform requirements for the ad-
ministration of funds to State agen-
cies; and

(2) Principles for determining costs
applicable to activities assisted by the
Food Stamp Program funds provided
to State agencies. The provisions of
Part 277 are generally adaptable to
this section and shall be.used for guid-
ance in complying with paragraphs (b)
and (f) of this section.

(c) Application for-fuids. (1) The
State agency which desires to receive
administrative funds under this -sec-
tion shall submit a Form AD-623
(short form) to the appropriate FNS
Regional Office at least six months
prior to the beginning of a Federal
fiscal year; except that, if funds are
needed during fiscal year 1979, the
program budget shall be submitted as
soon as practicable but no later than
45 days following final publication of
this' part in the FEDERAL REGISTER. The
program budget shall reflect by cate-
goty of expenditure the State agency's
best estimate of the total amount to
be expended in the administration of
the Food Distribution Program during
a Federal fiscal year. The program
budget shall be submitted as. part of
the application Form AD-623, Part IV
Program Narrative Section in suffi-
cient detail to identify the total cost of
program operation..

(2) Approval of the program budget
by FNS shall' be a-prerequisite to ten-
tative allocation of funds to State
agencies.

(d) Availability of funds. (1) FNS
shall determine the amount of funds
to be made available to each applicant
State agency for each fiscal year, or
any part thereof, after evaluating the
State agency's plan of operation, the
annual program budget, FNS budget
restraints, and any other factors
which may be relevant to the determi-
nation. FNS shall give written notifi-
cation to an applicant State agency of
the amount of funds which will be
made available and the period for
which they are available. Such notifi-
cation shall not be regarded as convey-
ing to any State agency a vested right
to any fixed amount of funds.

(2) If the sum of the amounts which
FNS determines it will pay to appli-
cant State agencies during any fiscal
year exceeds the funds available to
carry out the provisions of this part,
FNS reserves the'right to apportion
the amount available among applicant
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State agencies on the basis of need as
determined by FNS.

(e) Method of payment to State agen-
cies.' Funds to be paid to any State
agency for administration of the Food
Distribution Program may be made
available by such methods as FNS
shall deem appropriate including Let-
ters of Credit issued by FNS in favor
of the State agency through the ap-
propriate Treasury Regional Disburs-
ing Office (RDO), -or U.S. Treasury
checks. State agencies receiving pay-
ments by Treasury checks must
submit a standard Form 270 (Request
for Advance or Reimbursement) in ad-
vance of those payments. The State
agency shall obtain funds needed
through -presentation by designated
officials of SF-183, "Request for Pay-
ment on Letter of Credit and Status of
Funds Report," to the appropriate
Treasury RDO in accordance with pro-
cedures prescribed by FNS and ap-
proved by the U.S. Treasury Depart-
ment. The State agency shall, draw
only such funds as are needed to pay
claims certified for payment or to
make authorized advances and shall
use such funds without delay for the
purpose for which they were with-
drawn. Withdrawals and payments of
funds through Letters of Credit,
Treasury checks, or otherwise, are
subject to the provisions and stand-
ards set forth in Part 277.

(f) Accounting for funds. Each State
agency which receives administrative
funds under this section shall estab-
lish and maintain an effective system
of fiscal control and accounting proce-
dures. Expenditure of such funds shall
be limited to the ' appropriate provi-
sions of Part 277. The accounting, pro-
cedures maintained by the State
-igency shall be such as to accurately
reflect the receipt, expenditure and
current balance of funds provided by
FNS and to facilitate the prompt prep-
aration of reports required by FNS.
The accounting procedures shall also
provide for segregation of costs specifi-
cally identifiable to the Food Distribu-
tion Program from any other costs in-
curred by the, State agency. Any
budget revisions by a State agency
which require the transfer of funds
from an approved cost category to an-
other shall be in accordance with the
budget revision procedures set forth in
OMB Circular NO. A-102, Attachment
K, and shall be approved by FNS prior
to any transfer of funds.

(g) Return, reduction, and realloca-
tion of funds. (1). The State agency

shall return to FNS within 45 days fol-
'lowing the close of each Federal fiscal
year any funds received unddr this sec-
tion which are unobligated at that
time. FNS may require State agencies
to return any or all unobligated funds
received under this section and may
reduce the amount it has apportioned
or agreed to pay to any State agency If
FNS determines that:

(i) The State agency Is not adininis.
tering the Food Distribution Program
in accordance with its plan of oper-
ation approved by FNS and the provi.
sions of this part, or

(ii) The amount of funds which the
State agency requested from FNS Is In
excess of actual need, based on reports
of expenditures and current projec.
tions of program needs.

(2) FNS may, at Its discretion, reap.
portion among State agencies which
demonstrate evidence of need any
amount of funds returned to FNS or
withheld by FNS under this para.
graph.

(h) Records, reports, audits (1) The
State agency shall (1) maintain, and
retain for three years from the close
of .the Federal fiscal year to which
they pertain, complete and accurate
recorls of all amounts received and
disbursed under this section.

(ii) Keep such accounts and records
as may be necessary to enable FNS to
determine whether there has been
compliance with this section, and

(iii) Permit representatives of the
Department and of the General Ac.
counting Office of the United States
to inspect, audit, and copy such rec-
ords and accounts at tny reasonable
time.

(2) The State agency shall submit
quarterly reports to FNS on Form SF-
269, "Financial Status Report," by the
30th day after closd of the reporting
quarter and shall submit such other
reports as may be required by FNS.

(3) The appropriate provisions of
Part 277 are adaptable to this section
for additional guidance.

NOTE.-The Food and Nutrition Service
has determined that this document contains
a major proposal requiring preparation of a
draft Impact analysis statement and certi-
fies that a draft Impact ahalyss statement
has been prepared.
(Catalog of Federal Domestic Assistance
Programs No, 10.551, Food Stamps.)

Dated: December 5, 1978.
CAROL TucxE FonEmAN,

Assistant Secretary.
[FR Doc. 78-34275 Filed 12-7-78; 8:45 am]
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Title 36-Parks, Forests, and Public
Property

CHAPTER I-NATIONAL PARK SERV-
ICE, DEPARTMENT OF THE INTERI-
OR

PART 9-MINERALS MANAGEMENT

Comprehensive Regulations

AGENCY: National Park Service,
USDI.
ACTION: Final Rulemaking.
SUMMARY: On December 14, 1977,
the National Park Service, Depart-
ment of the Interior, published in the
FEDERAL REGISTER (42 FR 63058) as
proposed rules a reorganization of the
existing 36 CFR Part 9 into new Sub-
parts identifying permitted activities
regarding the exploration and develop-
ment of mineral resources, Inicluding
oil and gas, on lands or waters within
any unit of the National Park System;
and new regulations pertaining to ac-
tivities resulting from the exercise of
rights to oil and gas not owned by the
United States on, lands or waters
within any unit of the National Park
System. The intent of this action is to
ensure that all activities resulting
from the/ exercise of nonfederally
owned oil and gas rights within any
unit of the National Park System-are
conducted in a manner to prevent or
minimize damage to the environment
and other resource values so that all
affected units are left unimpaired for
the enjoyment of future generations
(See 16 U.S.C. Sec. 1). These pioposals
were made available for'public review
and comment for a period of more
than sixty (60) days following publica-
tion in the FEDERAL REGISTER and
ending officially on February 17, 1978.
However, comments arriving as late as
May 19, 1978 received, consideration
during preparation of final compre-
hensive regulations.
EFFECTIVE DATE: January 8, 1979.

-FOR FURTHER INFORMATION
CONTACT:

Larry A. May, Chief, Environmental
Investigations Unit, National Park
Service, Denver Service Center, P.O.
Box 25287, Denver, Colorado 80227,
telephone (303) 234-6070; or
Stanley R. ! Clark, Environmental
Specialist, Natural Resources, Na-
tional Park Service, Room 3310, In-
terior Building, 18th and C NW,

'Washington, D.C. 20240, telephone
(202) 343-3919.

SUPPLEMENTARY INFORMATION:,
Drafting Information: The following
principal persons are responsible for
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the preparation of these regulations:
Neal G. Ouse, Jr. and Larry A. May,
National Park Service, and John G.
DeKoster, Office of the Solicitor.

As of May 19, 1978 a total of 123
written replies were received, includ-
ing 94 from Federal and State agen-
cies, 21 from petroleum industry rep-
resentatives, 6 from conservation in-
terest group representatives, and 2
from individuals. Twenty-eight of the
79 State responses received indicated
they had no comment on the proposal,
whereas the remaining contained com-
ments and/or recommendations. In ad-
dition to analysis of these written
comments, the National Park Service
held three meetings to permit in-
depth discussions of conservation
group and petroleum industry con-
cerns.

An attempt was made to utilize as
many of the comments and recommen-
dations received as was appropriate in
carrying out the statutory and policy
responsibilities of the National Park
Service during preparation of final
regulations. Several comments indicat-
ed that the National Park Service gen-
erated regulations that exceed the reg-
ulatory -requirement. It should be
noted that, as pointed out in President
Carter's National Energy Plan, energy
problems facing this country are
indeed of a critical nature. As part of
his energy plan, he proposed indreased
reliance on domestic energy sources,
but only with careful consideration for
protection of the environment.

In addition to the statutory and
policy responsibilities outlined in the
"Authority" section of these regula-
tions and in the related environmental
assessment, . Presidential Executive
Orders 11988 and 11990, titled "Flood-
plain Management" and "Protection
of Wetlands," respectively, call for is-
suance or amendment of regulations
" * * to pursue the nonhazardous use
of riverine, coastal and other flood-
plains * * *," and '* * * action to mini-
mize the destruction, loss or degrada-
tion of wetlands, and to preserve and
enhance the natural and beneficial
values of wetlands * * *"

These regulations are not directed
toward elimination of oil and gas activ-
ities, but rather are dedicated to en-
suring to the extent reasonably neces-
sary that all activities in the National
Park System resulting from the exer-
cise of rights to oil and gas resources
not owned by the United States involv-
ing the use of lands or waters owned
or controlled by the United States are
conducted to the extent possible in a
manner consistent with the direction
provided in the above Presidential Ex-
ecutive Orders, in a manner consistent
with the purposes for which the given
unit affected by the exercise of nonfe-
der6l oil and gas rights was estab-
lished, and to ensure to the extent fea-

sible that neither federal property nor
property interests are adversely affect-
ed. Accordingly, the proposed Miner-
als Management regulations (30 CfM
Part 9, Subpart B) are In concert with
such goals and others which Include
development of domestic energy
sources while preserving the Integrity
of the environment of lands or waters
included in or authorized to be Includ.
ed within the National Park System.

A number of comments pertained to
the preamble of the proposal. Since
the preamble serves only to discuss
and explain the regulations, and has
no particular standing with respect to
the regulations themselves, no at-
tempt has been made to address those
issues.

Comments were received concerning
compliance with the National Envlron-
mental Policy Act of 1969 (42 U.S.C.
4331 et seq.). The National Park Serv-
ice has prepared and received com-
ments discussing an environmental as.
sessment on proposed regulations.
Based on analysis of comments re-
ceived pertaining to regulations as well
as the assessment, It has been deter-
mined that promulgation of compre-
hensive regulations Is not a major Fed-
eral action that would have a signifi-
cant impact on the human environ.
ment. Furthermore, an analysis of the
environmental Impacts associated with
execution of, each plan of operations
submitted by an operator for approval
will be completed, In the event that
approval of the plan would constitute
a major Federal action resulting In sig-
nificant impact on the human environ
ment then an environmental State-
ment as required by section 102(2)(C)
would be prepared prior to approving
or denying the plan of operations.

The National Park Service, through
the issuance of these regulations, has
no intention of placing operators in
the position of being unable to comply
with both these regulations and appli.
cable State and local regulations. Be.
cause of the widely variable scope and
content of State and local regulations,
it was impractical to attempt to re-
solve all potential areas of regulation
conflict. However, these regulations
should infrequently pose such dilem-
mas because they are generally orient-
ed to the protection of natural, cultur-
al and scenic resourqes while State and
local regulations generally concentrate
on the technical aspects of oil and gas
operations. Where any specific con-
flicts arise; the National Park Service
intends to act promptly and fairly to
remedy the problem through discus-
sions with the operator and appropri-
ate State and local officials. These reg-
ulations are not intended to authorize
activities prohibited by State and local
laws and regulations.

Comments were received stating the
standards for approval of a plan of op-
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erations and for reclamation lacked
clarity, particularly with regard to the
concepts of "nuisance" and "injury."
Since these doctrines all have founda-
tion in jurisprudence, it has been de-
termined that they are appropriate
terms and concepts. However, the sec-
tions concerning plan of operations ap-
proval and reclamation, have been re-
vised as discussed below.

Several comments questioned the
purpose and scope of the regulations
as outlined in § 9.30, as well as the
need for such regulations. It was
pointed out that the existing permit-
ting system appeared adequate to
maintain the ecological integrity of
park. units, and- that risk to park units
from mineral development is minimal
or non-existent. As discussed in the en-
vironmental assessment, the existing
permit system does not apply to all
National Park units, and thereby fails
to guarantee uniform resource protec-
tion to all units within the National
Park System. It was also felt that a
uniformly applicable set of regulations
gave operators who may operate in
more than one unit the assurance that
standards they were required to meet
would be consistent.

Further, risk to National Park Serv-
ice units from mineral development is
neither minimal nor non-existent. As
discussed in the environmental assess-
ment, the park owned or controlled
acreage encumbered by nonfederal oil
and gas rights varies in individual
units from insignificant to virtually
100 percent. Since preparation of the
environmental- assessment, approxi-
mately 2.5 million acres within 170 Na-
tional Park System units, including in-
holdings, have been identified that
may be subject to the exercise of non-
federal oil and gas rights. This is cer-
tainly not an insignificant threat to
the integrity of parklands. In addition,
it must be pointed out that rather
than total acreage, the location of en-
cumbered acreage within the bound-
aries of the unit is of paramount im-
portance in determining the signifi-
cance of the impact of oil and gas de-
velopment on National Park Service
lands. Therefore, the, National Park
Service deems it essential to 4levelop
regulations that provide for a case-by-
case evaluation of all petroleum explo-
ration, development and transporta-
tion -activities proposed on parklands.

It was also stated that the regula-
tions will deprive mineral owners of
their property rights by discouraging
development. The regulations are not
intended to deprive mineral owners of
their property rights, although indi-
viduals wanting to develop petroleum
resources may be required to modify
established operating traditions and
procedures. It is intended that these
regulations be a lawful exercise of the
regulatory authority granted to the

Secretary by the Congress. If this au-
thority is exceeded in promulgating
these regulations, their enforcement
in enjoinable. The National Park Serv-
ice expressly disavows an Intention of
depriving any mineral right owner of
any compensable property interest.
The National Park Service emphasizes
that the central focus of these regula-
tions is to insure that all activities re-
sulting from the exercise of nonfe-
deral oil and gas rights on lands and
waters within any unit of the National
Park System are conducted In a
manner consistent to the extent rea-
sonably feasible with the purposes for
which these units were established
and created. Specifically, these pur-
poses are to prevent or minimize
damage to the environment and other
resources values and to ensure that all
units of the National Park System are
left unimpaired for the enjoyment of
future generations (See 16 U.S.C. 1).
For additional discussions on purpose
and scope refer to the environmental
assessment and the "Supplementary
Information" section pertaining to
draft regulations published In the De-
cember 14.- 1977 DERAL RrozsrM (42
FR 63058).

Section 9.30. Purpose and Scope, was
modified in order to ensure that all
Federal interests are protected. It now
pertains to the exercise of nonfederal-
ly owned oil and gas rights on lands
and waters within any unit of the Na-
tional Park System where access Is on,
across or through federally owned or
"controlled" lands or waters. As a
result of this change, Federal inter-
ests, such as rights-of-way and ease-
ments, would be affected by these reg-
ulations. This clarification has been
integrated appropriately throughout
the regulations. Section 9.30(c) was
modified for clarity. It is Important
that prospective operators are aware
that because of potential cumulative
impacts approval of a plan of oper-
ations covering exploration does not
guarantee subsequent approval of a
plan of operations covering develop-
ment, production or transportation ac-
tivities.

Two new definitions have been
added to clarify the meaning of "Di-
rector" and "Statement for Manage-
ment" (See §§ 9.31 (b) and (p)). Three
new actions, "gathering basic Informa-
tion required to comply with these
regulations," :'pipelines" and "trans-
portation," were included in the defi-
nition of "operations" (§ 9.31(c)) to
clarify the scope of what the National
Park Service considers to be oper-
ations. It must be noted that prospect-
ing and exploration were mentioned in
the definition of "operations" so that
it would be clear that geophysical ex-
ploration activities, including seismic
operations, must comply with these
regulations.

It Is the Intent of these regulations
to allow an approved plan of oper-
ations to serve as the operatgr's-new,
access permit. To clarify this intentO
the title of § 9.32 now is "Access," and
misleading references to "" * "the is-1
suance of a permit for access * *

have been removed from this and
other Sections where appropriate.
This section also has been rewritten to
limit Its scope to the general rules re-
garding access under these regula-
tions.

A new section, numbered § 9.33 has
been added which concerns existing
operations. This reflects several con-
cerns expressed by operators relating
to operations which had been begun
pursuant to Federal or State permits,
or in areas where no permits were pre-
viously required. This provision is de-
signed to facilitate smooth and fair
phase In of these regulations. It is im-

- portant that operators note § 9.33(c)
which is a limitation on the opeiator's
privilege of continuing operations
where there Is an immediate threat of
significant injury to federally-owned
or controlled lands or waters.

Because of the insertion of the new
§ 9.33, all following sections have been
renumbered accordingly. References
throughout the preamble will be to
the new section numbers.

Several comments expressed concern
that wording change should be made
to clarify which party is responsible
for notifying the superintendent of a
transfer of interest; and that the old
owner should not be held responsible
for compliance by the new owner. Sec-
tion 9.34(a) and (b) have been modi-
fied to address these concerns.

The section on the Use of Water
(§ 9.35) in support of operations has
been left Intact, and reflects the De-
partment of the Interior's concern for
uses of water from sources in park
units and the limited extent of the
Secretary's authority to dispose of
water owned by the United States. -It
should be emphasized that this section
does not purport to change any of the
law relating to water rights.When an
operator demonstrates that as a
matter of law his right to use certain
water Is superior to any claim of the
United States, his rights are not di-
minished by this section of thQxegula-
tions.

A majority of comments focused on
§ 9.36, Plan of Operations, and § 9.37,
Plan of Operatlofis Approval. Those
applying to § 9.36 generally reflected
concerns that the requirements for a
plan of operations are too complex,
lengthy, and vague, address technical
aspects of oil and gas operations not
necessary for evaluation of the im-
pacts of operations on parklands, and
ask for and fall to protect information
considered to be confidential or pro-
prietary. It must be recognized that
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these regulations apply Servicewide
and to operations which vary in com-
plexity,,extent, longevity, and signifi-
cance. Our regulations must be thor-
ough enough to deal effectively with
the situation. Yet, they are designed
with flexibility so that not all the in-
formation identified in § 9.36(a)(1)-18
may be required by the Superintend-
ent to evaluate the impacts of the op-
erations, to establish the operator's
right to conduct operations, or to pre-
pare recommendation on plan of oper-
ations approval or disapproval -and on
performance bonding for Regional Di-
rector consideration. Only that infor-
mation required for decisionmaking-
information that is appropriate to the
proposed operations-will be request-
ed. It should also be noted that where
such information has been provided in
other submitted plans or is contained
in official park documents, specific
reference to that information's loca-
tion will satisfy the requirements im-
posed by these regulations.

In order to protect confidential in-
formation submitted with a plan of op-
erations, and also to address concern
for public participation 'in the plan of
operations development and approval
process, § 9.52 has been modified. A
new subsection (a) has been added in-
structing the Superintendent to pub-
lish in a newspaper of general circula-
tion or other appropriate publications,
a notice that he has received a request
for permission for access on, across or
through federally-owned or controlled
lands or waters for the purpose of con-
ducting operations. Section 9.52(b) has
been expanded to provide the interest-
ed public with an opportunity to
review and comment on a plan of oper-
ations. A provision to permit the Su-
perintendent, if he deems it appropri-
ate, to provide additional, opportunity
for public participation -in plan of op-
erations review is, also included. This
provision' also prompted a new
§ 9.37(b)(5) which states the Regional
Director may notify the operator that
more time to provide opportunities for
public review will be necessary. Writ-
ten comments received as a result of
such additional public review then
become a part of the official record,
and contribute to decisionmaking. Sec-
tion 9.52(c) was modified to make only
nonproprietary documents available
for inspection by the general public. It
should be pointed out that the Super-
intendent, guided by the Freedom of
Information Act rules found in 43
CFR Part 2, rather than the operator,
has the responsibility for identifica-
tion and the safeguarding of propri-
etary information.

Several requests to clarify what
must be located on maps, as required
In § 9.36(a)(3) and (4) resulted in modi-
fication of these paragraphs. Al-
though a tie to the state, plane coordi-
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nate system is requested, the Superin-
tendent has the discretion to allow
other courses of action to accurately
locate a wellsite.

Section 9.36(a)(10) was modified to
reflect the National Park Service con-
cern for both health and safety haz-
ards and environmental hazards asso-
ciated with development of petroleum
resources. Section 9.36(a)(15) was
modified to request an affidavit stat-
ing that the operations planned are in
compliance with. all applicable Feder-
al, State and local laws and regula-
tions rather than a lengthy listing of
all steps to be taken to comply with all
such laws and regulations. Other
changes made in § 9.36 were- editorial,
for clarification, or made to eliminate
redundancy.

In order to clarify the type of plan
of operations -which will not be ap-
proved, § 9.37 was modified. Of partic-
ular note is paragraph (a)(1), designed
to eliminate any possibility of confu-
sion regarding the responsibility of
-the operator to use methods of oper-
ations which are 'least damaging to
Federal larids and resources while also
protecting public health and safety.

Section 9.37(a)(3) has been rewritten
in several ways. Initially, the standard
upon which denial would be based has
been rephrased in language more
nearly reflecting "applicable statutory
standards.-.Additionally, we have
added a proviso to reflect our concern
that the application of these regula-
tions not be considered an inverse con-
demnation- with resultant substantial
financial liability. Federal land acqui-
sition by inverse condemnation is con-
trary to the policies of the Uniform
Relocation Assistance Act of 1970, 42
U.S.C. 4651(8). Furthermore, both the
Big Thicket and Big Cypress National
Preserve authorizing acts expressly
prohibit the Secretary from acquiring
any interest in oil and gas, absent ex-
press administrative findings which
have not been made to date. We un-
derstand this restriction to include ac-
quisition by indirect means such as in-
verse condemnation. Accordingly, we
believe the proviso is in accord with
applicable laws and policies.

The proviso is worded Very generally
because the point at which liability
might arise in any given case will
largely depend on the applicable State
law defining the relationship of the
property interests involved. We have,
therefore, drafted aprovigo that oper-
ates only when the actions of the De-
partment would otherwise constitute a
taking. In such a case, the proviso re-
moves consideration of the plan of op-
erations from under § 9.37(a)(3) and
makes the applicable standard that of
§ 9.37(a)(1). We recognize that in cer-
tain instances this standard may be in-
sufficient -to' provide the necessary
protection to the unit. When this

problem arises, a problem which
cannot adequately be dealt with under
our authority to regulate, we will give
active consideration to acquisition of
the outstanding rights in order to
avoid serious adverse effects on the
unit.

Paragraph (b)(1) has also been
changed to require that if a plan of
operations has been rejected, the oper-
ator be notified of the reasons for the
rejection. Section 9,37(b)(5) has also
been corrected: environmental state-
ments are now filed with the Environ-
mental Protection Agency rather than
with the Council on Environmental
Quality.

The automatic approval provision
provided in § 9.37 has been modified,
Failure of the Regional Director to act
on a plan of operations within the
time specified now results In "rejec-
tion of the plan of operations from
which the operator will have a right to
appeal under § 9.49." It must be em-
phasized that the-Regional Director is
under an obligation to approve or
deny a plan of operations as expedi-
tiously as possible, consistent with the
nature and scope of the operations
proposed.

Provisions of § 9.37 relating to the
operator's duties regarding the protec-
tion of cultural resources have been
removed because It was felt they were
inappropriately located from an orga
nizational viewpoint. In order to give
these provisions the emphasis they de-
serve, they are now found in the new
§ 9.47.

Deficiencies noted In the proposed
§ 9.37(g) have been corrected by Insert-
ing a new § 9.38 entitled "Temporary
Approval." Conditiong and types of op-
erations where temporary approval
can be obtained are now outlined more

.specifically.
Section 9.39(a)(2)(1) has been

changed to clarify the National Park
Service position that access roads
must be removed, unless otherwise au-
thorized by the Regional Director be-
cause their retention would be consist-
ent with unit purposes and manage-
ment objectives.

Section 9.40 has been modified to
clarify the fact that either the Region-
al Director or the operator may initi-
ate revision of a plan of operations.
Subsection (b) of this section was
modified to include a suspension
clause, in'case of immediate threat to
parklands.

Operating Standards outlined In
§ 9.41 have been modified to provide
Superintendents with discretionary
authority to be exercised within the
described standards. Subsection (a)
was modified to correct an oversight
which left "within 500 feet of the high
pool shoreline of natural or man made
impoundments" in a misleading form
in the draft regulations. Several new
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subsections are found here which were
previously located elsewhere in the
regulations. These include subsection
(b) concerning survey monuments and
the like, subsection (f) concerning
workmanlike operations, "and subsec-
tion (g) concerning compliance of con-
tractors and subcontractors. These
changes are felt to strengthen the or-
ganizational logic of the regulations.

Because of the technical difficulties
in maintaining a supply of drilling
mud having the proper characteristics
for emergency use in case of blowouts
or lost circulation when down-hole
conditions may change rapidly, and
because safeguards and liability have
been built into the regulations to an
adequate degree in § 9.36, § 9.40, § 9.43
and § 9.44, proposed § 9.42 and § 9.43
have been deleted from the final com-
prehensive regulations. Since proposed
§ 9.44 was founded on proposed § 9.42
and § 9.43, it too has been deleted in
its entirety.

Several comments stated that the re-
quirements for a report in case of acci-
dents involving serious personal injury
or death, or fires on the site duplicate
other State and.Federal requirements.
Accordingly, the section was modified
to note that when the report required
by § 9.46 is filed the reporting require-
ments outlined in 36 CFR Part 2.2 do
not apply, but that the § 9.46 report
does not relieve persons from the re-
sponsibility of making any other acci-
dent reports which may be required
under State or local laws. Due to the
variability in reporting requirements
under such State or local laws, the Su-
perintendent has the discretion to
accept a report submitted in response
to State or local laws in lieu of a sepa-
rate report to the National Park Serv-
ice.

Comments indicated that operators
were confused as to whether' a per-
formance bond posted in compliance
with § 9.48 took the place of bonds re-
quired by other regulatory authorities.
In order to clarify this point, § 9.48(a)
was expanded to specify that the Na-
tional Park Service bonding is in addi-
tion to and not in lieu of any bond or
security deposit required by other reg-
ulatory authorities. Because State and
local regulations do" not presently pro-
vide for compensation to the United
States for damage or destruction of
federally-owned or controlled lands
and resources, the National Park Serv-
ice has concluded that in order to pro-
tect those Federal interests, a separate
bond for that purpose is required.
Paragraph (e)- has been modified so
that when an operator fails to comply
with reclamation- required in an ap-
proved plan of operations, the opera-
tor's surety company will be required
to perform reclamation in accordance
with the approved plan of operations.
Paragraph (d) of this section has also

been modified to clarify that the
amount of the performance bond to be
posted will be in an amount equal to
the estimated cost of reclaiming the
site, plus an amount set by the Super-
intendent to bond against the liability
imposed by § 9.51(a), to provide the
means for rapid and effective cleanup
in case of catastrophe, and to mini-
mize damage that may result-from
such a catastrophe. This section also
provides for a blanket bond of two
hundred thousand dollars ($200,000)
for all operations conducted within a
unit. Furthermore, in response to sev-
eral industry comments, paragraph (f)
has been modified to impose an ex-
press deadline on the release of the
bond once It has been determined that
reclamation has been completed to a
degree acceptable to the Superintend-
ent.

In § 9.49 a subsect.lon (f) was added
to identify appeal procedures in a case
where the original decision was made
by the Superintendent.

Comments on § 9.51 generally fell
into two categories: those concerned
with liability and those concerned
with revocation of an approved plan of
operations. Regarding liability, the In-
dustry felt that an operator should
not be held liable for acts of third par-
ties or acts of God over which there is
no control The National Park Service
agrees. This provision has been
amended to Impose liability only
where the damages are caused by fail-
ure to comply with these regulations
or with the approved plan of oper-
ations.

As mentioned, other comments on
the Damages and Penalties section
pertained to plan of operation revoca-
tion. stating that such drastic action
should occur only after an operator is
given notice of alleged violation, a
hearing to answer charges with the
right to review and present evidence,
and reasonable time to correct the vio-
lation. Provisions generally reflecting
these concerns have been incorporated
in an expanded § 9.51(b).

The National Park Service has pre-
pared an environmental assessment on
the proposed regulations. Based on
the assessment and the analysis of
public comments received, It has been
determined that the proposed rule-
making does not constitute a major
Federal action that would have a sig-
nificant effect on the human environ-
ment, and therefore, that an environ-
mental statement pursuant to Section
102(2)(c) of the National Environmen-
tal Policy Act Is not required prior to
promulgation of final comprehensive
regulations.

The National Park Service has deter-
mined that this document Is not a sig-
nificant rule under the criteria of Ex-
ecutive Order 12044 requiring the
preparation of a regulatory analysis.

Dated: December 4, 1978.
Roart L. Hmuasr,
Assistant Secretary

of Interior,

In full consideration of the forego-
Ing. Part 9 of Title 36. Code of Federal
Regulations, is amended and revised as
follows.

1. Part 9-Delete old title: MINING
AND MINING CLAIMS AND substi-
tute new title: MINERALS MANAGE-
MENT.

2. Redesignate existing Part 9
MINING AND MINING CLAIMS.
§§ 9.1 through 9.18 as a new Subpart A
entitled. MINING AND MINING
CLAIMS.

3. Establish new Subpart B, entitled
NON-FEDERAL OIL AND GAS
RIGHTS, containing the following
§§ 9.30 through 9.52.

4. Establish new Subpart C, entitled
OIL AND GAS LEASING containing
§§ 9.60 through 9.99-Reserved.

5. Establish new Subpart D. entitled
MINERALS OTHER THAN OIL AND
GAS LEASING CONTAINING
§§ 9.100 through 9.139-Reserved.

New Subpart B reads as follows:
Subparts C and D are reserved:

Subpart 8--Non-Federal Oil and Gas Rights

See.
9.30 Purpose and scope.
9.31 Defhntions
9.32 Access.
9.33 Existing operations.
9.34 Transfers of Interest.
9.35 Use of water.
9.36 Plan of operations.
9.37 Plan of operations approval.
9.38 Temporary approval.
9.39 Reclamation requirements.
9.40 Supplementation or re.sion of plan of

operations.
9.41 Operating standards.
9.42 %Vell records and reports, plots and

maps, samples, tests, and surveys.
9.43 Precautions necessary in areas where

high pressures are likely to exist.
9.44 Open flows and control of -wild-

well%
9.45 Handling of wastes.
9.46 Accidents and fires.
9.47 Cultural resource protection.
9.4a8 Performance bond.
9.49 Appeals.
9.50 Use of roads by commerical vehicle.
9.51 Damages and penalties.
9.52 Public inspection of documents.

Subpart C-Oil and Gas Leasing
9.60 through 9.99 [Reserved]

Subpart D-Minerals Other Than Oil and Gas
Leasing Containing

9.100 through 9.139 (Rezerved]
AuTHon=: Act of August 25. 1916. 39

Stat. 535 (16 U.S.C. § 1. et seq. and the acts
establishing the units of the National Park
System. including but not limited to: Act of
April 25, 1947. 61 Stat. 54 (16 U.S.C. f 241. et
seq.); Act of July 2, 1958. 72 StaL 285 (16
U.S.C. § 410. et seq.); Act of October 27.
19"72, 86 Stat. 1312 (16 U.S.C. §460 dd. et
seq.): Act of October 11, 1974. 88 Stat. 1256
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(16 U.S.C. § 698-698e); Act of October 11,
1974, 88 Stat. 1258 (16 U.S.C. §698f-698m);
Act of December 27, 1974, 88.Stat. 1787 (16
U.S.C. § 460 ff et seq.).

Subpart B-Non-Federal Oil and Gas
Rights

§ 9.30 Purpose and scope.
(a) These regulations control all ac-

tivities in the exercise of rights to oil
and gas not owned by the United
States on lands and waters within any
unit of the National Park System
where access is on, across or through
federally-owned or controlled lands or
waters. Such rights arise most fre-
quqently' in one .of two situations: (1)
When the land is.owned in fee, includ-
ing the right to'the oil and gas, or (2)
When in a transfer of the surface
estate to the United States, the grant-
or reserved the rights to the oil and
gas. These regulations are designed to
insure that activities undertaken pur-
suant to these rights are conducted in
a manner consistent with the purposes
for which the National Park System
and each unit thereof were created, to
prevent or minimize damage to the en-
vironment and other resource values,
and to insure to the- extent feasible
that all units of the Nationaf Park
System are left unimpaired for the en-
joyment ot future generations.

These regulations are not intended
to result in the taking of a property
interest, but rather to impose reason-
able regulations on activities which in-
volve and affect federally-owned lands.

(b) Regulations controlling the exer-
cise of minerals rights obtained under
the Mining Law of 1872 in units of the
National Park System can be found at
36 CFR §§ 9.1-9.18. In area where oil
and gas are owned by the United
States, and leasing is authorized, the
applicable'regulations can be found at
43 CFR, Group 3100.

(c) These regulations allow operators
the flexibility to design plans of oper-
ations only for that phase of oper-
ations contemplated. Each plan need
only describe those functions for
which the operator. wants immediate
approval. For instance, it is impossible
to define, at the beginning of explora-
tory activity, the design that produc-
tion facilities might take. For this
reason, an operator may submit a plan
which applies only to the exploratory
phase, allowing careful preparation of
a plan for the production phase after
exploration is completed. This allows
for phased reclamation and bonding at
a level commensurate with the level of
operations approved. However, it must
be noted that because of potential cu-
milative impacts, and becausp of
qualitative differences in the nature of
the operations, approval of. a plan of

", operations covering one phase of oper-
ations does not guarantee later ap-
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proval of a plan of operations covering
a subsequent phase.

§ 9.31 Definitions.
The terms used in this Part shall

have the following meanings:
(a) Secretary. The Secretary of the

Interior.
(b) Director. The Director of the Na-

tional Park Service or his designee.
(c) Operations. All functions, work

and activities within a unit in connec-
tion.with exploration for and-develop-
ment of oil and gas resources, the
right to which is not. owned by the
United States, including: gathering
basic information required to comply
with this Part, prospecting, explora-
tion, surveying, preproduction devel-
opment and production; gathering,
onsite storage, transport or processing
of petroleum products; surveiflance,
inspection, monitoring, or mainte-
nance of equipment; reclamation of
-the surface disturbed by such activi-
ties; and all activities and uses reason-
ably incident thereto performed
within a unit, including construction
or use of roads, pipelines, "or other
means of access or transportation on,
across, or through federally owned or
controlled lands and waters, regardless
of whether such activities and uses'
take place on Federal, State or private
lands.

(d) Operator. A person conducting or
proposing to conduct operations.

(e) Person. Any individual, firm,
partnership, corporation, association,
or other entity.

(f) Superintendent The Superin-
tendent, or his designee, of the unit of
the National Park System .containing
lands subject to the rights covered by
these regulations.

(g) Commercial Vehicle. Any motor-
ized equipment used in direct or indi-
rect support of operations.

(h) Unit Any National Park System
area.

(i) Owner. The owner, or his legal
representative, of the rights to oil and
gas being exercised.

(j) Regional Director. The Regional
Director, or his designee, for the Na-
tional Park Service region in which
the given unit is located;

(k) Designated Roads. Those exist-
ing roads'determined by the Superin-
tendent in accordance with 36 CFR
§2.6(b) and § 4.19 to be open for the
use of the general public or for the ex-
clusive use of an operator.

(1) Oil. Any viscous 'combustible'
liquid hydrocarbon or solid hydrocar-
bon substahce .easily liquifiable on
warming which occurs naturally in the
earth, including drip gasoline or other
natural condensates recovered from
gas without resort to manufacturing
process.
_(m) Gas. Any fluid, either combusti-

ble or noncombustible, which is pro-

duced in a natural state from the
earth and which maintains a gaseous
or rarefied state at ordinary tempera-
ture and pressure conditions.

(n) Site. Those lands or waters on
which operations are to'be carridd out.

(o) Contaminating substances.
Those substances, Including but not
limited to, salt water or any other in-
jurious or toxic chemcial, waste oil or
waste emulsified oil, basic sediment,
mud with injurious or toxic additives,
or irjurious or toxic substances pro-
duced or used in the drilling, develop-
ment, production, transportation, or
on-site storage, refining, and process-
ing of oil and gas.

(p) Statement for Management. A
National Park Service planning docu-
ment used to guide short- and long.
term management of a unit; to deter-
mine the nature, and extent of plan-
ning required to meet the unit's man-
agement objectives; and, in the ab-
sence of more specific planning docu.
ments, to provide a general framework
for directing park operations and com-
municating park objectives to the
public.

§ 9.32 Access.
(a) No access on, across or through

lands or waters owned or controlled by
the United States to a site for oper-.
ations will be granted except for oper-
ations covered by § 9.33 and, except as
provided by § 9.38, until the operator
has filed a plan of operations pursuant
to § 9.36 and has had the plan of oper-
ations approved in accordance with
§ 9.37. An approved plan of operations
serves as the operator's access permit,

(b) No operations shall be'conducted
on a site within a unit, access to which
is on, across or through federally-
owned or controlled lands or waters
except in accordance with an approved
plan of operations, the terms of § 0,33
or approval under § 9.38.

(c) Any operator, intending to use
aircraft of any kind for access to a fed-
erally-owned or controlled site must
comply with these regulations. Failure
of an operator to receive the proper
approval under these regulations prior
to using aircraft in this manner is a
violation of both these regulations and
36 CFR 2.2(b).

(d) No access to a site outside a unit
will be permitted across unit lands
unless such access 'is by foot, pack
animal, or designated road. Persons
using designated roads for access to
such a site must comply with the
terms of § 9.50 where applicable.

(e) Any operator on a site outside
the boundaries of a unit mUst comply
with these regulations If he is using dl-
rectiorial drilling techniques which
result in the drill hole crossing into
the unit and passing under any land or
water the surface of which Is owned
by the .United States. Except, that the
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operator need not comply in those
areas where, upon application of the
operator or upon his own action, the
Regional Director is able to determine
from available data, that such oper-
ations pose no significant threat of
damage to park resources, both sur-
face and subsurface, resulting from
surface subsidence, fracture of geologi-
cal formations with resultant fresh
water acquifer contamination, or natu-
ral gas escape, or the like.

§ 9.33 Existing operations.
(a) Any person conducting oper-

ations on (effective date) in accord-
ance with a Federal 'or State issued
permit may continue to do so as pro-
vided by this section. After expiration
of such existing permits no operations
shall be conducted except under an
approved plan of operations, unless
access is granted by the Regional Di-
rector under § 9.38.

(1) All Federal special use permits
dealing with access on, across or
through lands or waters owned or con-
trolled by the United States to a site
for the conduct of operations within
any unit issued prior to (effective
date) stall expire according to their
terms and shall not be renewed, unless
by the terms of the existing permit it
must be renewed.

(2) All operations on a site in a unit
access to which is on, across, or
through federally owned or controlled
lands or waters conducted pursuant to
a valid State access permit may be
continued for the term of that permit,
exclusive of any renewal period
whether mandatory or discretionary,
if conducted in accordance with the
permit.

(b) Any person conducting oper-
ations on (effective date) in a unit
where Federal or State permits were
not required prior to (effective date)
may continue those operations pend-
ing a final decision on his plan of oper-
ations; provided that:

(1) The operator (within thirty (30)
days of effective date) notifies the Su-
perintendent in writing of the nature
and location of the operations; and

(2) Within sixty (60) days after such
notification, the operator submits, in
accordance with these regulations, a
substantially complete proposed plan
of operations for those operations;

(3) Failure to comply with §§ 9.33(b)
(l)-(2) shall constitute grounds for the
suspension of operations.

(c) At any time when operations
which are allowed to continue under
§§ 9.33 (a)-(b) pose an immediate
threat of significant injury to federal-
ly owned-or controlled lands or waters,
the Superintendent shall require the
operator to suspend operations imme-
diately until the threat is removed or
remedied. The Superintendent must,
within five (5) days of this suspension
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notify the operator in writing of the
reasons for the suspension and of his
right to appeal the suspension under
§ 9.48.

§ 9.34 Transfers of Interest.
(a) Whenever an owner of rights

being exercised under an approved
plan of operations sells, assigns, be-
queaths, or otherwise conveys all or
any part of those rights, he, his agent,
executor, or representative must
notify the Superintendent within sixty
(60) days of the transfer of: the site(s)
involved; the name and address of the
person to whom an interest has been
conveyed; and a description of the in-
terest transferred. Failure to so notify
the Superintendent shall render the
approval of any previously approved
plan of operations void.

(b) The transferring owner shall
remain responsible for compliance
with the plan of operations and shall
remain liable under his bond until
such time as'the Superintendent is no-
tified of the transfer in accordance
with subsection (a). At that time the
Superintendent will prohibit the new
owner from operating until such time
as the new owner has filed with the
Superintendent (1) a statement ratify-
ing'the existing plan of operations and
stating his ntent to be bound thereby.
or a new plan of operations, and (2) a
suitable. substitute performance bond
which complies with the requirements
of § 9.48.

§ 9.35 Use of water.
No operator may use for operations

any water from a point of diversion
which is within the boundaries of any
unit unless authorized in writing by
the Regional Director. The Regional
Director shall not approve a plan of
operations requiring the use of water
from such source unless the operator
shows either that his right to the use
of the water is superior to any claim of
the United States to the water, or
where the operator's claim to the
water is subordinate to that of the
United States that the removal of the
water from the water system will not
damage the unit's resources. In either
situation, the operator's use of water
must compl1y with appropriate State
water laws.

§ 9.36 Plan of operations.
(a) The proposed plan-of operations

shall include, as appropriate to the
proposed operations, the following:.

(1) The names and legal addresses of
the following persons: The operator,
and the owner(s) or lessee(s) (if rights
are State-owned) other than the oper-
ator,

(2) Copy of the lease, deed, designa-
tion of operator, or assignment of
rights upon which the operator's right
to conduct operations is based;
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(3) A map or maps showing the loca-
tion of the perimeter of the area
where the operator has the right to
conduct operations, as described in
§9.36(a)(2), referenced to the State
plane coordinate system or other
public land survey as acceptable to the
Superintendent;

(4) A map or maps showing the loca-
tion. as determined by a registered
land surveyor or civil engineer, of a
point within a site of operations show-
ing Its relationship to the perimeter of
the area described in §9.36(a)(2) and
to the perimeter of the site of oper-
ations; the location of existing and
proposed access roads or routes to the
site; the boundaries of proposed sur-
face disturbance; the location of pro-
posed drilling, location and description
of all surface facilities including
sumps, reserve pits and ponds; location
of tank batteries, production facilities
and gathering, service and transmis-
sion lines; wellsite layout; sources of
construction materials such as fill; and
the location of ancillary facilities such
as camps, sanitary facilities, water
supply and disposal facilities, and air-
strips. The point within the site of op-
erations identified by registered land
surveyor or civil engineer shall be
marked with a permanent ground
monument acceptable to the Superin-
tendent, shall contain the point's
State plane coordinate values, and
shall be placed at least to an accuracy
of third order, class I, unless otherwise
authorized by the Superintendent;

(5) A description of the major equip-
ment to be used in the operations, in-
cluding a description of equipment
and methods to be used for the trans-
port of all waters used in or produced
by operations, and of the proposed
method of transporting such, equip-
ment to and from the site;

(6) An estimated timetable for any
phase of operations for which approv-
al is sought and the anticipated date
of operation completion:

(7) The geologic name of the surface
formation:

(8) The proposed drilling depth, and
the estimated tops of important geo-
logic markers:

(9) The estimated depths at which
anticipated water, brines, oil, gas, or
other mineral bearing formations are
expected to be encountered;

(10) The nature and extent of the
known deposit or reservoir to be pro-
duced and a description of the pro-
posed operations, including:.

(1) The proposed casing program, in-
cluding the size, grade, and weight of
each string, and whether it is new or
used;

(Hi) The proposed setting depth of
each casing string, and the amount of
type of cement, including additives, to
be used,4
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(iii) The operator's minimum specifi-
cations for pressure control equipment
which is to be, used,. a schematic dia-
gram thereof showing sizes, pressure
ratings, and the' testing procedures
and testing frequency;

(iv) The type and characteristics of
the proposed circulating medium or
mediums to be employed, for rotary

- drilling.and the quantities and types
of mud and weighting material to be
maintained;

(v) The testing, logging, and coring
programs to be followed;

(vi) Anticipated abnormal pressures
or temperatures expected to be en-
countered; or potential hazards to per-
sons and the environment such as hy-
drogen sulfide gas or oil spills, along
with plans for mitigation of such haz-
ards;

(11) A description of the steps to be
taken, to comply with the' applicable
operating standards of § 9.41 of this
Part;

(12) Provisions for reclamation
which will r6sult in compliance with
the requirements of § 9.39:

(13) A breakdown of the estimated
costs to be incurred during the imple-
mentation of the reclamation plan;-

(14) Methods for disposal of' all rub-'
bish and other solid and liquid wastes,
and contaminating substahces; ,

(15) An affidavit-stating that the op-
erations planned are in compliance
with all applicable Federal, State and
local laws and regulations,

(16) Background information, in-
cluding:

(i) A description of the natural, cul-
tural, social and economic environ-
ments to be affected by operations, in-
cluding a description and/or map(s) of
the location of all water, abandoned,
temporarily abandoned, disposal, pro-
duction, and drilling wells of public
record within a two-mile radius of the
proposed site. Where such information
is available from, documents identified
in § 9.36(d), specific reference to the
document and the location within the
document where such information can
be found will be sufficient to satisfy
this requirement;

(it) The anticipated direct and indi-
rect effects of the operations, on the
unit's natural, cultural, social, and eco-
nomic environment;

(lii) Steps to be taken to insure mini-
mum surface disturbance and to miti-
gate any adverse environmental ef-
fects, and a discussion of the impacts
which cannot be mitigated;

(iv) Measures to protect surface and
subsurface waters by means of casing
and cement, etc.;

(v) All reasonable technologically
feasible alternative methods of oper-
ations, their- costs, and their environ-
mental effects, and

(vi) The effects of the steps- to be
taken to achieve reclamation; I
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(17) Any other ,facets of the pro-
posed operations which the operator
wishez to point out for consideration;

(18) Any additional information that
is required to enable the Superintend-
ent to establish whether the operator
has the right to conduct operations as
specified in the plan of operations; to
effectively analyze the effect that the
operations will have on the preserva-
tion, management and public use of
the unit; and to make a recommenda-
tion to the Regional Director regard-
ing approval or disapproval of the plan
QL operations and the amount, of the
performance bond to be posted; and

(b) Where any information required
to be submitted as part of a proposed
plan of operations has been submitted
to the Superintendent in substantially
the same form in a prior approved
plan of operations, a specific cross-ref-
erence to that information contained
in the prior approved plan of oper-
ations will be sufficient to.incorporate
it into'the prohosed Plan' and will sat-
isfy the applicable requirement of this
section.

(c) Information and materials sub-
mitted in- compliance with this section
will not constitute a plan.of operations
until, information required by
§§9.36(aXl)-(18); which. the supelrin-
tendent determines-as pertinent to the
type -of- operations. proposed, has. been
submitted, to and determined adequate
by the Regional Director-

(d) In all cases the plan of oper-
ations must consider'and discuss the
unit's Statement for Management and
other planning documents as fur-
nished by the Superintendent, and ac-
tivities to control, minimize or prevent
damage to the recreational, biological,
physical, scientific,* cultural, and
scenic resources of the -unit, and any
reclamation procedures suggested by
the Superintendent.

§ 9.37 Plan of operations. approval.
(a) The Regional Director shall not

approve a plan of operations.
(1) Until th- operator shows that

the operations will be conducted in d
manner which utilizes technologically
feasible methods least damaging to
the federally-owned or -controlled
lands, waters and resourcels of the unit
while assuring the protection of public
health and safety.

(2) For operations at a site the sur-
face estate of- which is not owned by
the- federal government,, where oper-
ations would constitute a nuisance to

-federal lands or waters in the vicinity
of the operations, would significantly
injure federally-owned or controlled
lands and waters; or

(3) For operations at a site the sur-
face estate of which is owned or con-
trolled by the federal government,
where operations would substantially
interfere with management of the unit

to ensure the preservation of its natu-
ral and ecological Integrity In perpetu-
ity, or would significantly Injure the
federally-owned or controlled lands or
waters; provided, however, that if the
application of this standard would,
under applicable law, constitute a
taking of a property interest rather
than an appropriate exercise of regu-
latory, authority, the plan of oper-
ations may be approved If the oper-
ations would be conducted In accord-
ance with subsection (a)(1) of this sec-
tion, unless a decision is made to ac-
quire the mineral interest.

(4) Where the plan of operations
does not satisfy each of the require-
ments of § 9.36 applicable to the oper-
ations proposed.

(b) Within sixty (60) days of the re-
ceipt of a plan of operations, the Re-
gional Director shall make an environ-
mental analysis of such plan, and:

(1) Notify the operator that the plan
of operations has been approved or re-
jected, and, if rejected, the reasons for
the rejection; or

(2) Notify the operator that the plan
of operations has been conditionally
approved, subject to the operator's ac-
ceptance of specific provisions and
stipulations; or

(31 Notify the operator of any modi-
fications of the plan of operations
which is -necessary before such plan
will be approved or of additional infor-
mation needed to effectively analyze
the effects that the operations will
have on the preservation, management
and use of the unit, and to make a de-
cision regarding approval or dlsapprorv-
'al 'of the plan of operations and the
amount of the performance bond to be
posted; or

(4) Notify the operator that the plan
of operations is being reviewed, but
that more time, not to exceed an addi-
tional thirty days, is necessary to com-
plete such review, and setting forth
the reasons why additional time Is re-
quired. Provided, however, that days
during which the area of operations Is
inaccessible for such reasons as in-
clement wedther, natural catastrophe,
acts of God, etc., for inslection shall
not be included when computing
either this time period, or that in sub-
section (b) above; or

(5) Notify the operator that the plan
of operations has been reviewed, but
cannot be considered for approval
until forty-five (45) days after a final
environmental statement has been

-prepared and filed with the Environ-
mental Protection Agency; or

(6) Notify the operator that the plan
of operations Is being reviewed, but
that more time to provide opportuni-
ties for public participation in the
plan of operations review and to pro-,
vide sufficient time to analyze public
comments received Is necessary.
Within thirty (30) days after closure
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of the public comment period specified
by the Regional Director, he shall
comply with §§ 9.37(b) (1)-(5).

(c) The Regional Director shall act
as expeditiously as possible upon a
proposed plan of operations consistent
with the nature and scope of the oper-
ations proposed. Failure to act within
the time limits specified in this section
-shall constitute a rejection of the plan
of operations from which the operator
shall have a right to appeal under
§ 99.

(d) The Regional Director's analysis
shall include:

(1) An examination of all informa-
tion submitted by the operator;

(2) An evaluation of measures and
timing required to comply with recla-
mation requirements;

(3) An evaluation of necessary condi-
tions and amount of the bond or secur-
ity deposit (See § 9.48);

(4) An evaluation of the need for
any additional requirements in the
plan;

(5) A determination regarding the
impact of this operation and cumula-
tive impacts of all proposed and exist-
ing operations on the management of
the unit; and

(6) A determination whether imple-
mentation by the operator of an ap-
proved plan of operations would be a
major Federal action significantly af-
fecting the quality of the human envi-
ronment or would be sufficiently con-
troversial to warrant preparation of an
environmental statement pursuant to
section 102(2)(c) of the National Envi-
ronmental Policy Act of 1969.

(e) Prior to approval of a plan of op-
erations, the Regional Director shall
determine whether any properties in-
cluded in, or eligible for inclusion in
the National Rd'gister of Historic
Places or National Registry of Natural
Landmarks may be affectedt by the
proposed operations. This determia-
tion will require the acquistion of ade-
quate information, such as that result-
ing from field surveys, in order to
properly determine the presence and
significance of cultural resources
within the areas to be affected by op-
erations. Whenever National Register
properties or properties eligible for in-
clusion in the National Register would
be affected by operations, the Region-
al Director shall comply with Section
106 of the Historic Preservations Act
of 1966 as implemented by 36 CFR
Part 800.

(f) Approval of each plan of oper-
- ations is expressly conditioned upon

the superintendent's having such rea-
-sonable access to the site as is neces-
sary to properly monitor and insure
compliance with the plan of oper-
ations.

RULES AND REGULATIONS

§ 9.38 Temporary approval.
(a) The Regional Director may ap-

prove on a temporary basis:
(1) Access on. across or through fed-

erally-owned or controlled lands or
waters for, the purpose of collecting
basic information necessary to enable
timely compliance with these regula-
tions. Such temporary approval shall
be for a period not in excess of sixty
(60),days.

(2) The continuance of existing oper-
ations, if their suspension would result
in an unreasonable economic burden
or injury to the operator;, provided
that such operations must be 6onduct-
ed in accordance with all applicable
laws, and in a manner prescribed by
th'e Regional Director designed to
minimize or prevent significant envi-
rdnmental damage; and provided that
within sixty (60) days of the granting
of such temporary approval-the opera-
tor either.

(i) Submits an initial substantially
complete plan of operations; or 4

(ii) If a proposed plan of operations
has been submitted, responds to any
outstanding requests for additional in-
formation.

(b) The Regional Director may ap-
prove new operations on a temporary
basis only when;

(1) The operator can demonstrate a
compelling reason for the- failure to
have had timely approval of a pro-
posed plan of operations; or

(2) The operator can demonstrate
that failure to grant such approval
will result in an unreasonable econom-
ic burden or injury to the operator;
and

(3) The Regional Director finds that
the operations will not cause signifi-
cant enviromental damage or result
in significant new or additional sur-
face disturbance to the unit.

§ 9.39 Reclamation requirements.
(a) Within the time specified by the

reclamation provisions of the plan of
operations, which shall be as soon as
possible after completion of approved
operations and shall not be later than
six (6) months thereafter unless a
longer period of time is authorized in
writing by the Regional Director. each
operator shall initiate reclamation as
follows:

(1) Where the Federal government
does not own the surface estate, the
operator shall at a minimuni:

(I) Remove or neutralize any con-
taminating substances; and

(ii) Rehabilitate the, area of oper-
ations to a condition which would not
constitute a nuisance or would not ad-
versely affect, injure, or damage feder-
ally-owned lands or waters, including
removal of above ground structures
and equipment used for operations.
except that such structures and equip-
ment may remain where they are to be
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used for continuing operations which
are the subject of another approved
plan of operations or of a plan which
has been submitted for approval.

(2) On any site where the surface
estate Is owned or controlled by the
gederal government, each operator
must take steps to restore natural con-
ditlons and processes. These steps
shall include but are not limited to:

(I) Removing all above ground struc-
tures, equipment and roads used for
operations, except that such struc-
tures, equipment and roads may
remain where they are to be used for
continuing operations which are the
subject of another approyed plan of
operations or of a plan which has been
submitted for approval, or unless oth-
erwise authorized by the Regionar Di-
rector consistent with the unit pur-
pose and management objectives:

(il) Removing allother man-made
debris resulting from operations;

(il) Removing or neutralizing any
contaminating substances:

(iv) Plugging and capping all non-
productive wells and filling dump
holes, ditches, reserve pits and other
excavations;
(v) Grading to reasonably conform

the contour of the area of operations
to a contour similar to that which ex-
isted prior to the initiation of oper-
ations, where such grading will not
Jeopardize reclamation;

(vi) Replacing the natural topsoil
necessary for vegetative restoration:
and

(vii) Reestablishing native vegetative
communities.

(b) Reclamation under paragraph
(aX2), of this section is unacceptable
unless It provides for the safe inove-
ment of native wildlife, the reestab-
lishment of native vegetative commu-
nities, tile normal flow of surface and
reasonable flow of subsurface waters,
and the return of the area to a condi-
tion which does not jeopardize visitor
safety or public use of the unit.

§ 9.10 Supplementation or revision of plan
of operations.

(a) A proposal to supplement or
revise an approved plan of operations
may be made by either the operator or
the Regional Director to adjust the
plan to changed conditions or to ad-
dress conditions not previously con-
templated by notifying the appropri-
ate party in 'writing of the proposed al-
teration and the justification there-
fore.

(b) Any proposed supplementation
or revision of a plan of operations ini-
tiated under paragraph (a) of this sec-
tion by either party shall be reviewed
and acted on by the Regional Director
in accordance with § 9.37. ICtfailure to
implement proposed changes would
not pose an immediate "threat of sig-
nificant injury to federally-owned or
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controlled lands or waters, the opera-
tor will be notified in writing sixty (60)
days prior to the datfe such changes
become effective, during which time
the operator may submit comments on
proposed changes. If failure to imple-
ment proposed changes would'pose im-
mediate threat of significant injury to
federally-owned or controlled lands or
waters, the provisions of § 9.33(c)
apply.

§ 9.41 Operating standards.
The following standards shall apply-

to operations within a unit:
(a) Surface operations shall at no

time be conducted within 500 feet of
the banks of perennial, intermittent or
ephemeral watercourses; or within 500
feet of the high pool shoreline of nat-
ural or man-made impoundments; or
within 500 feet of the mean-high tide-
line; or within 500 feet of any struc-
ture or facility (excluding roads) used
for unit interpretation, public recrea-
tion or for administration of the unit,
unless specifically authorized by an
approved plan of operations.

(b) The operator shall protect all
survey monuments,' witness corners,
reference monuments and bearing
trees against destruction, obliteration,
or damage from operations and shall
be responsible for the reestablishment,
restoration, or referencing of any
monuments, corners and bearing trees
which are destroyed, obliterated, or
damaged by such operations.

(c) Whenever drilling or -producing
operations are suspended for 24 hours
or more, but less than, 30 days, the
wells shall be shut in by.closing well-
head valves or blowout prevention
equipment. When producing oper-
atibns are suspended for- 30 days or
more, a suitable plug or other fittings
acceptable to the Superintendent shall
be used to close the wells.

(d) The operator shall mark each
and every operating derrick or well in
a conspicuous place with his name or
the name of the owner, and the
number and location of. the well, and
shall take all necessary means and pre-
cautions to preserve these markings.

(e) Around existing or future instal-
lations, e.g., well, storage tanks, all
high pressure facilities, fences shall be
built for protection of unit visitors and
wildlife, and protection of said facili-
ties unless otherwise authorized. by
the Superintendent. Fences erected
for protected of unit visitors and wild-
life shall be of a design and material
acceptable to the Superintendent, and
where aibpropriate, shall have at least
one gate which is of sufficient width
to allow access by fire trucks. Hazards
within visitor use areas will be clearly
marked with warning signs acceptable
to the Superintendent.

(f) The operator shall carry on all-
operations and maintain the site at all

times in a safe and workmanlike
manner, having due regard for the
preservation of the environment of
the unit. The operator shall take rea-
sonable steps to prevent and shall
remove accumulations of oil or other
materials deemed to be fire hazards
froili the vicinity of well locations and
lease tanks, and shall remove from the
property or store in an orderly manner
all scrap or other materials not in use.

(g) Operators will be held fully ac-
countable for their contractor's or sub-
contractor's compliance with the re-
quirements of the approved plan of
operations.,

§ 9.42 Well records and reports, plots and
maps, samples, tests and surveys.

An technical data gathered during
the drilling of any well, including daily
drilling reports and geological reports,
which are submitted to the State pur-
suant to State regulations, or to any
other bureau or agency of the Federal
government shall be available for in-
spection by the Superintendent upon
his request.

§ 9.43 Precaution necessary in areas
where high pressures are likely to
exist.

When drilling in "wildcat" territory,
or in any field where high pressures
are likely to exist, the operator shall
take all necessary precautions for
keeping the well under control at all
times and shall install and maintain
the proper high-pressure fittings and
equipment to assure proper' well con-
trol. Under such conditions the sur-
face string must be- cemented through
its lpngth, unless another procedure is
authorized or prescribed by the Super-
intendent, and all strings of casing
must be securely anchored.

§ 9.44 Open flows and control of "wild"
wells.

The operator shall take all techno-
logically feasible precautions to pre-
vent any oil, gas, or water well from
blowing open or becoming "wild," and
shall take immediate steps and exer-
cise due diligence to bring under con-
trol any "wild" -well, or burning oil or
gas well..

§ 9.45 Handling of wastes.
Oilfield brine, and all other waste

and contaiminating substances must
be kept in the smallest practicable
area, must be confined so as to prevent
escape as a result of percolation, rain,
high water or other causes, and such
wastes must be stored and disposed of
or removed from the area as quickly as
practicable in such a manner as to pre-
vent, contamination, pollution, damage
or injury to the lands, water (surface
and subsurface), facilities, cultural re-
sources, wildlife, and vegetation of or
visitors of the unit.

§ 9.46 Accideilts and fires.
The operator shall take technologi-

cally feasible precautions to prevent
accidents and fires, shall notify the
Superintendent within 24 hours of all
accidents involving serious personal
injury or death; or fires on the site,
and shall submit a full written report
thereon within ninety (90) days. This
report supersedes the requirement
outlined in 36 CFR Part 2.2, but does
not relieve persons from the responsi-
bility of making any other accident re-
ports which may be required under
State or local laws.

§ 9.47 Cultural resource protection.
(a) Where the surface estate of the

site is owned by the United States, the
operator shall not, without written au.
thorization of the Superintendent,
injure, alter, destroy, or collect any
site, structure, object, or other value
of historical, archeological, or other
cultural scientific Importance In viola-
tion of the Antiquities Act (16 U.S.C.
431-433 (See 43 CFR Part 3).

(b) Once approved operations have
commenced, the operator shall Imme-
diately bring to the attention of the
Superintendent any cultural or scien-
tific resource encountered that might
be altered or destroyed by his oper-
ation and shall leave such discovery
intact until told to proceed by the Su-
perintendent. The Superintendent will
evaluate the discoveries brought to his
attention, and will determine within
ten (10) working days what action will
be taken with respect to such discover-
ies.

§ 9.48 Performance bond.
(a) Prior to approval of a plan of op-

erations, the operator shall be re-
quired to file a suitable performance
bond with satisfactory surety, payable
to the Secretary or his designee. The
bond shall be conditioned upon faith-
ful compliance with applicable regula-
tions, and the plan of operations as ap-
proved, revised or supplemented. This
performance bond is in addition to and
not in lieu of any bond or security de-
posit required by other regulatory au-
thorities.

(b) In lieu of a performance bond, an
operator may elect to deposit with the
Secretary or his designee, cash or ne-
gotiable bonds of the U.S. .Govern-
ment. The cash deposit or the market
value of such securities shall be at
least equal to the required sum of tie
bond. When bonds are to serve as se-
curity, there must bd provided to the
Secretary a power of attorney.

(c) In the event that an approved
plan of operations Is revised or supple-
mented in accordance with § 9.40, the
Regional Director may adjust the
amount of the bond or security depos-
it to conform to the modified plan of
operations.
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(d) The bond or security deposit
shall be in an amount:

(1) Equal to the estimated cost of re-
claiming the site, either in its entirety
or in phases, that has been damaged
or destroyed as a result of operations
conducted in accordance with an ap-
proved, supplemented, plan of oper-
ations; plus

(2) An amount set by the Superii-
tendent consistent with the type of op-
erations proposed, to bond against the
liability imposed by § 9.51(a); to pro-
vide the means for rapid and effective
cleanup; and to minimize damages re-
sulting from an oil spill, the escape of
gas, wastes, contaminating substances,
or fire caused by operations. This
amount shall not exceed twenty-five
thousand dollars ($25,000) for geo-
physical surveys when- using more
than one field party or five thousand
dollars ($5,000) when operating with
only one field party, and shall not
exceed fifty thousand dollars ($50,000)
for each wellsite or other operation.

(3) When an operator's total bond or
security deposit with the National
Park Service amounts to two hundred
thousand dollars ($200,000) for activi-
ties conducted within a given unit, no
further bond requirements shall be
collected for additional activities con-
ducted within that.unit, and the oper-
ator may substitute a blanket bond of
two hundred thousand dollars
($200,000) for all operations conducted
within the unit.

(e) The operator's and his surety's
responsibility and liability under the
bond or security deposit shall continue
until such time as the Superintendent
determines that successful- reclama-
tion of the area of operations has oc-
curred and the well has been properly
plugged and abandoned. If all efforts
to secure the operator's compliance
with pertinent provisions of the ap-
proved plan of operations are unsuc-
cessful, the operator's surety company
will be required to perform reclama-
tion in accordance with the approved
plan of operations.

(f) Within thirty (30) days after de-
terming that all reclamation require-
ments ofran approved plan of oper-
ations are completed, including proper
abandonment of the well, the Region-
al Director shall notify the operator
that the period of liability under the
bond or security delposit has been ter-
minated.

§ 9.49 Appeals.
(a) Any operator aggrieved by a deci-

sion of the Regional Director in con-
nection with the regulations in this
Part may file with the Regional Direc-
tor a written statement setting forth
in detail the respects in which the de-
cision is contrary to, or is in conflict
with the facts, the law, or these regu-
lations, or is otherwise in error. No

such appeal will be considered unless
it is filed with the Regional Director
within thirty (30) days after the date
of notification to the operator of the
action or decisioli complained of. Upon
receipt of such written statement from
the aggrieved operator, the Regional
Director shall promptly review the
action or decision and either reverse
his original decision or prepare his
own statement, explaining that deci-
sion and the reasons therefor, and for-
ward the statement and record on
appeal to the Director for review and
decision. Copies of the Regional Direc-
tor's statement shall be furnished to
the aggrieved operator, who shall have
thirty (30) days within- which to file
exceptions to the Regional Director's
decision. The Department has the dis-
cretion to initiate a hearing before the
Office of Hearing and Appeals In a
particular cise (See 43 CPR 4.700).

(b) The official files of the National
Park Service on the proposed plan of
operations and any testimony and doc-
uments submitted by the partlet on
which the decision of the Regional Di-
rector was based shall constitute the
record on appeal. The Regional Direc-
tor shall maintain the record under
separate cover and shall certify that it
was the record on which his decision
was based at the time It was forwarded
to the Director of the National Park
Service. The National Park Service
shall make the record available to the
operator upon request.

(c) If the Director considers the
record inadequate to support the deci-
sion on appeal, he may provide for the
production of such additional evidence
or information as may be appropriate,
or may remand the case to the Region-
al Director, with appropriate Instruc-
tions for further action.

(d) On or before the expiration of
forty-five (45) days after his receipt of
the exceptions to the Regional Direc-
tor's decision, the Director shall make
his decision in wrlting* provided how-
ever,,that if more than forty-five (45)
days are required for a decision after
the exceptions are received, the Direc-
tor shall notify the parties to the
appeal and specify the reason(s) for
delay. The decision of the Director
shall include:

(1) A statement of facts; (2) conclu-
sions; and (3) reasons upon which the
conclusions are based. The decision of
the Director shall be the final admin-
istrative action of the agency on a pro-
posed plan of operations.

(e) A decision of the Regional Direc-
tor from which an appeal is taken
shall not be automatically stayed by
the filing of a statement of appeal. A
request for a stay may accompany the
statement of appeal or may be direct-
ed to the Director. The Director shall
promptly rule on requests for stays. A
decision of the Director on request for

a stay shall constitute a final adminis-
trative decision.

(f) Where, under this Part, the Su-
perintendent has the authority to
make the original decision, appeals
may be taken in the manner provided
by this section, as if the decision had
been made by the Regional Director,
except that the original statement of
appeal shall be filed with the Superin-
tendent, and if he decides not to re-
verse his original decision, the Region-
al Director shall have, except as noted
below, the final review authority. The
only decision of a Regional Director
under this paragraph which shall be
appealable by the Director is an
appeal from a suspension under
§ 9.51(b). Such an appeal shall follow
the procedure of subsections (a-(3) of
this section.

§ 9.50 Use of roads by commercial vehi-
cles.

(a) After (effective date) no commer-
cial vehicle shall use roads adminis-
tered by the National Park Service
without being registered with the Su-
perintendent. Roads must be used in
accordance. with procedures outlined
in an lapproved plan of operations.

(1) A fee shall be charged for such
registration and use based upon a
posted fee schedule. The fee schedule
posted shall be subject to change upon
sixty (60) days of notice.

(2) An adjustment of the fee may be
made at the discretion of the Superin-
tendent where a cooperative mainte-
nance agreement is entered into with
the operator.

(b) No commercial vehicle which ex-
ceeds roadway load limits specified by
the Superintendent shall be used on
roads administered by the National
Park Service unless authorized in writ-
Ing by the Superintendent, or unless
authorized by an approved plan of op-
erations.

(c) Should a commercial vehicle used
in operations cause damage to roads.
resources or other facilities of the Na-
tional Park Service, the operator shall
be liable for all damages so caused.

§ 9.51 Damages and penalties.
(a) The operator shall be held liable

for any damages to federally-owned or
controlled lands, waters, or resources
resulting from his failure to comply
with either his plan of operations, or,
where operations are continued pursu-
ant to § 9.33. failure to comply with
the applicable permit or, where oper-
ations are temporarily approved under
§ 9.38, failure to comply with the
terms of that approval.

(b) The operator agrees, as a condi-
tion for receiving an approved plan of
operations, that he ill hold harmless
the United States and its employees
from any damages or claims for injury
or death of persons and damage or loss
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of property by any person or persons
arising out of any acts or omissions by
the operator, his agents, employees or
subcontractors done in the course of
operations.

(c) Undertaking any operations
within the boundaries of any unit in
violation of this Part shall be deemed
a trespass against the United States
and shall be cause for revocation of
approval of the plan of operations.

i) When a violation by'an operator
under an approved plan of operations
is discovered, and if it does not pose an
immediate threat of.significant injury
to federally-owned or controlled lands
or waters, the operator will be notified
in writing by the superintendent and
will be given ten (10) days to correct
the violation; if the violation is not
corrected within ten (10) days, approv-
al of the plan of operations will be sus-
pended until such time as the viola-
tion is corrected.

(ii) If the violation poses an immedi-
ate threat of significant injury to fed-
erally-owned or controlled lands or
waters, approval "of the plan of oper-
ations will be immediately suspended
until such time as the violation is cor-
rected. The operator will be notified in
writing within five (5) days of any sus-
pension and shall have the right to
appeal that decision under § 9.48.

(iii) Failure to correct any violation
or damage to federally owned or con-
trolled lands, waters 'or resources
caused by such violations will result in
revocation of plan of operations ap-
proval.

§ 9.52 Public inspection of documents. -

(a) When a Superintendent receives
a request for permission for access on,
across or through federally-owned or
controlled lands or waters for the pur-
pose of conducting operations, "the Su-
perintendent shall publish a notice of

this request in a newspaper of general
circulation in the county(s) in which
the lands are situated, or in such pub-
lications as deemed appropriate by the
Superintendent.

(b) Upon receipt of the plan of oper-
ations in accordance with § 9.35(c), the
Superintendent shall publish a notice
in the FEDERAL REGISTER advising the
availability of the plan -for public.
review and comment. Written com-
ments received within thirty (30) days
will become a part of, the official
record. As a result of comments re-
ceived or if otheiwise deemed appro-
priate by the Superintendent, he may
provide additional opportunity for
public participation to review the plan
of operations.

(c) Any, document required to be
submitted pursuant to the regulations
in this Part shall be made available for
public inspection at the office of the
Superintendent during normal busi-
ness hours, unless otherwise available
pursuant to § 9.51(b). This does not in-
clude those records only made availa-
ble for the Superintendent's inspec-
tion under §9.41 of this Part or those
records determined by the Superin-
tendent to contain proprietary or con-
fidential information. The availability
of such records for inspection shall be
governed by the rules and regulations
found at 43 CFR Part 2.

Subpart C-Oil and Gas Leasing

§§ 9.60 through 9.99 [Reserved]

Subpart D-Minerals Other Than Oil
and Gas Leasing Containing

§§ 9.100 through 9.139 [Reserved]

EFR Doc. 78-34412 Filed 12-7-78; 8:45 am]
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[6560-01-M]
ENVIRONMENTAL PROTECTION

AGENCY

[40 CFR Part 60]

EFRL 1022-6]

STANDARDS OF PERFORMANCE FOR NEW
STATIONARY SOURCES

Electric Utility Steam Generating Units;
Additional Information

AGENCY: Environmental Protectior
Agency.

ACTION: Additional Information or
Proposed Rule.

SUMMARY: On September 19, 197f
(43 FR 42154), EPA proposed stand
ards of performance which would limil
emissions of sulfur dioxide (SO.), par.
ticulate matter, and nitrogen oxide
(NO.) from new, modified, and recon.
structed electric utility steam generat
ing units capable of combusting morf
than 73- megawatts (MW) heat inpul
(250 million Btu/hour) of fossil fuel
In that proposal, EPA indicated that o
final decision on full versus partial
SO. scrubbing would not be made until
the analyses of various alternative
were completed and public comment
evaluated. The purpose of this noticE
is to advise the public of the prelimi.
nary results of additional analyse
that have been undertaken since Sep.
tember 19, 1978. It should be noted
that these results have not been fully
reviewed by the EPA technical staff,
nor have the alternative standards un-
dergone policy review by the Agency.
DATES: Comments on this informa-
tion may be submitted to EPA
through January 15, 1979.
ADDRESSES: Comments should bE
submitted to Mr. Jack R. Farmer,
Chief, Standards Development
Branch, Emission Standards and Engi-
neering Division (MD-13), Environ.
mental Protection Agency, Research
Triangle Park, North Carolina 27711.
FOR FURTHER INFORMATION
CONTACT:

Mr, Don R. Goodwin, Director
Emission Standards and Engineering
Division (MD-13), Environmental
Protection Agency, Research Trian.
gle Park, North Carolina 27711, tele.
phone number (919) 541-5271.

SUPPLEMENTAL INFOIMATION:
Since revisions to the standards of per.
formance for power plants were pro.
posed on September 19, 1978, EPA ha
conducted additional analyses in ordez
to identify the economic, environmen.
tal, and energy impacts associated
with various alternative sulfur dioxidE
standards. As part of* this effort, thE
EPA staff net with representatives ol

the Department of Energy, Council of
Economic Advisors, Council on Wage
and Price Stability, and others for the
purpose of reexamining the assump-
tions used for the August analysis and
to develop alternative forms of the
standard for analysis. As a result, cer-
tain assumptions were changed and a
number of new regulatory alternatives
were defined. EPA again employed the
economic model that was used in
August to project the national and re-
gional imphcts associated with each al:
-ternative considered.

IMPAcTs ANALYZED

The environmental impacts of the-
alternative standards were examined
by projecting pollutant emissions.
Sulfur dioxide emissions were estimat-

- ed nationally and by geographic
region for each plant type, fuel type,.-

- and age category. EPA has also esti-
mated the quantity of flue gas desul-

- furization (FGD) sludge generated by
the various alternatives considered.

The. economic and financial effects
*of the alternatives were exAmined in

- terms of capital and annualized costs.
This assessment included an estima-
tion of the utility capital expenditures
for new plant and pollution control
equipment as well as the fuel costs and
operating and maintenance expenses
associated with the plant and equip-
ment. The impact on consumers was
determined by analyzing the effect of

- the alternatives on average monthly
residential bills. The alternatives were
also examined in terms of 'cost per ton
of SO2 removed. Finally, an estimate
was made of the present value of util-

- ity revenue requirements for the var-
_ ious alternatives.

The effects of the alternative stand-
ards on energy production and con-
sumption were also analyzed. National
coal use was projected in terms of pro-
duction and consumption by ge.ograph-
ic region. The amount of Western coal

- shipped to the Midwest and East was
- also estimated. In addition, utility con-_
I sumption of oil and gas was analyzed.

MAJOR ASSUMPTIONS

A number of changes have been
made in the assumptions which will
have an effect on the results of the
analyses. The assumptions changed
from the August analysis are summa-

" rized in Table 1 and are discussed
" below.

After conferring with appropriate
Federal agencies, it was concluded
that the oil prices assumed in the

- August analysis were too high. On the
other hand, no firm guidance was-
available as to what oil prices should

- be used. In view of this, EPA decided
that the best course of action was to
use two sets of oil prices which reflect
the best estimates of those govern-

- mental entities concerned with pro-

jecting future oil prices. It was EPA's
intention to model each regulatory al-
ternative considered with both sets of
oil prices. Unfortunately, the results
from the analysis incorporating the
lower of the'two new oil prices were
not completed in time to be included
in this notice. A summary will be pre-
sented at the Public Hearing on De-
cember 12, 1978.

Reassessment of the assumptions
made in the August analysis also re-
vealed that the impact of the coal
washing credit had not been consid-
ered in the modeling analysis. Other
credits allowed by the September pro-
posal, such as sulfur removed by the
pulverizers or in bottom ash and
,flyash, were determined not to be sig-
nificant when viewed at the national
and regional levels. The coal washing
credit, on the other hand, was found
to have a significant effect on predict-
ed emissions levels and, therefore, was
taken into consideration in the results
presented here.

As a result of this reassessment, re-
finements also have been made In the
flue gas desulfurization (FGD) costs
assumed. These refinements include
changes in sludge disposal costs,
energy penalties calculated for reheat,
and module sizing. In addition, an
error was corrected In the calculation
of partial scrubbing costs. These
changes have resulted in relatively
higher partial scrubbing costs when
compared to full scrubbing.

Changes have been made in the
FGD availability assumption also. Pre-
vious analyses assumed 100 percent
availability of FGD systems. This as-
sumption was in conflict with EPA's
estimates on module availability. In
view of this, three selected alterna-
tives in the current analyses were ana-
lyzed at a lower system availability
'consistent with a 90 percent availabil-
ity for individual modules when the
system is equipped with one spare.
EPA believes that the new approach
better reflects the performance' of well
designed, operated, and maintained
FGD systems. However, in order to ex-
pedite the analyses, all the alterna-
tives were Initially analyzed with an
assumed system avallabilityof 100 per-
cent.

Additional refinements included a
change in the capital charge rate for

'pollution control equipment to con-
form to the Federal tax laws on depre-
ciation, and the addition of 100 million
tons of coal reserves not previously ac-
counted for In the model.

Finally, a number of less significant
adjustments were made. These includ-
ed adjustments in nuclear capacity to
reflect a cancellation of a plant, con-
sideration of oil consumption in trans-
porting coal, and the adjustment of
costs to 1978 dollars rather than 1975
dollars. It should be understood that
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all costs include the costs of complying
with the proposed particulate stand-
ard and nitrogen oxide standards, as
well as the sulfur dioxide alternatives.

DESCRIPTION OF ALTERNATIVES-ANALYZED

This section presents a description
of the alternatives analyzed since the
September 19 proposal. The short title
on each alternative corresponds to the
column headings used In the tables
which follow. In structuring alterna-
tives, a range of options was developed
as a means of assessing the impacts of
emission control requirements which
axe both more and less stringent than
those identified in the September pro-
posal These alternatives, which are
described below, include three full
scrubbing options requiring 90 percent
control, one full scrubbing option re-
quiring 95 .percent control, seven par-
tial scrubbing options, and three sensi-
tivity runs. In addition, EPA under-
took analyses of alternatives specified
by the Utility Air Regulatory Group
(UARG) and the Natural Resources
Defense Council (NRDC). A prelimi-
nary review of the results revealed
that certain errors were made in the
modeling specifications for the UARG
and NRDC alternatives. As a result,
the cases actually modeled did not
conform to specifications provided by
UARG and NRDC. Therefore, EPA is
reanalyzing these alternatives and will
release the results as soon as they are
available.

In view of the wide variety of alter-
natives considered since the. proposal,.
all standards are presented as annual
average emission limitations in order
to provide a common basis for com-
parison. In the analysis preSented in
September,. all standards were de-
scribed in terms of 24-hour averages,
but -were converted to annual averages
for modeling purposes. This conver-
sion was necessary because the model
requires -emission standards to be ex-
pressed in terms of annual averages,
which can be substantially different
from standards based on other averag-
Ing times. For example, because of the
variability in outlet sulfur emissions,
EPA has determined that an annual
emission rate of 0.8 lb SO/million Btu
heat input would be required to
comply with a 24-hour emission rate of
1.2 lb SO,/million Btu heat input
(with three exemptions per month).
The use of annual average descriptors
should not be construed to mean that
EPA has made a final decision regard-
ing averaging periods.

- - A. FUII. CONTROL ALTERNATIVES

1. 90 Percent Control With 340 ng/J
Limit-This alternative corresponds to
the fdlf control alternative proposed
in September.. For modeling purposes,
this alternative is specified as 90 per-

cent reduction in potential S02 mis-
sions with a 340 ng/J ( 0.8 lb SOdmil-
lion Btu) heat input maximum allow-
able emission limitation. Credit toward
the 90 percent reduction requirement
is allowed for any sulfur removed
through coal washing. However, the
maximum allowable emission limita-
tion precludes the application of the
full coal washing credit when certain
high-sulfur coals are fired.

2. 90 Percent Control With 240 ng/J'
Limit-This alternative corresponds to
the one described above except that a
lower maximum allowable emission
limit of 240 ng/J (0.55 lb S01 /million
Btu) heat imput is specified. In the
model, the maximum allowable emis-
sion limitation precludes coals greater
than 2150 ng/J (5.0 lb S0,/million
Btu) heat input after washing.

3. 90 Percent Reduction Across
Scrubber-This alternative requires a
90 percent efficient scrubber. A maxi-
mum allowable emission limitation of
340 ng/J (0.8 lb SO./milllon Btu) heat
input is also specified.

B. PARTIAL CONTROL ALTERNATIVES

4. 240 ng/T Emission Limit-This al-
ternative has a maximum allowable
emission limitation of 240 ng/J (0.55 lb
SO/million Btu) heat Input with a
minimum requirement of 33 percent
reduction in potential SO, emissions.
This results in varying control require-
ments ranging from 33 percent on low-
sulfur coals to 90 percent for high-
sulfur coals. In the model, the maxi-
mum allowable emission limitation
precludes coals greater than 2150 ng/J
(5.0 lb SO/million Btu) heat input.

5. 90 Percent Control With 330 ng/J
Maximum Control--This alternative
requires 90 percent control of poten-
tial SO, emissions with a maximum al-
lowable emission limit of 340 ng/J (0.8
lb SOdmillion Btu) heat input. The
maximum control level Is 330 ng/J
(0.77 lb SOdmillion Btu) heat input,
but a minimum of 22 percent reduc-
tion In potential SO emissions is re-
quired. The 330 ng/J ( 0.77 lb S0,/mil-
lion Btu) heat input maximum control
level will allow partial scrubbing on
coals below about 1510 ng/J (3.5 lb
SOdmillion Btu) heat input.

6. Sliding Scale With 90 Percent
Control in West-This option requires
90 percent control of potential SO,
emissions in the eleven western-most
States. Partial scrubbing is allowed in
the remaining States. The partial
scrubbing standard is a sliding scale
emission control requirement based on
the sulfur content of coal burned. The
scale slides from 50 percent control of
potential SO. emissions for low-sulfur
coal up to 90 percent control on high-
sulfur coals. In the model, the maxi-
mum allowable emissions limitation
precludes coals greater than 2150 ng/J
(5.0 lb SO,/million Btu) heat Jnput.
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7. 240 ng/l Standard With 90 Per-
cent Control in West-This option cor-
responds to the one above except that
the partial scrubbing standard for
Eastern States has been modified. The
modified partial scrubbing standard is
a uniform emission limit of 240 ng/J
(0.55 lb SO2Imillon Btu) heat input
with a minimum control requirement
of 33 percent reduction in potential
SO, emissions (same standard as
option 4 above). In the model, the
maximum allowable emission limita-
tion precludes coals greater.than 2150
ng/J (5.0 lb S0 2/milllon Btu) heat
input

8. 90 Percent Control With 150 ng/J
Maximum Control-This alternative
requires 90 percent control of poten-
tial SO2 emissions with a maximum al-
lowable emission limit of 260 ng/J (0.6
lb SO,/mllon Btu) heat input. The
maximum control level is 150 ng/J
(0.35 lb SO,/mffllon Btu) heat input
with a minimum requirement of 22
percent reduction in potential SO.
emissions. The 150 ng/J (0.35 lb SO2/
million Btu) heat input maximum con-
trol level will allow partial scrubbing
on coals below about 780 ng/J (1.8 lb
SO/mlllon Btu) heat input.

9. 90 Percent Control With 240 ng/J
Maximum Control-This alternative
requires 90 percent control of poten-
tial SO, emissions with a maximum al-
lowable emission limit of 24 ng/J (0.8
lb S0 2/mIllion Btu heat input. The
maximum control level is 240 ng/J
(0.55 lb SO,/mlilon Btu) heat input
with a minimum control requirement
of 33 percent reduction in potential
SO emissions. The 240 hg/J (0.55 lb
S0 2/mfllion Btu) heat input maximum
control level will allow partial scrub-
bing on coals below about 800 ng/J
(2.8 lb SOmilllon Btu) heat input.

10. Sliding Scale With 520 ng/.T
Limit-This alternative is a sliding
scale percent removal requirement
based on the sulfur content of coal
burned. The percent removal require-
ment varies from 20 percent on low-
sulfur coal to 82 percent on high-
sulfur coal. The maximum allowable
emission limit is 520 ng/J (1.2 lb SOI
million Btu) heat input.

C. 95 PERCENT CONTROL WIT 340 XG/J

This alternative requires 95 percent
control of potential SO. emissions. A
maximum allowable emission limita-
tion of 340 ng/J (0.8 SO/mflhion Btu)
heat input is specified.

In addition to different emission
control requirements, this case con-
tains a cost assumption that varies
from all the other cases being ana-
lyzed. It assumes that flue gas desul-
furization (FGD) systems can achieve
a 95 percent control efficiency annual-
ly with the use of scrubber slurry addi-
tives such as adipic acid. It was as-
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sumed that the cost of such additives
will be offset by a reduction in lime/
limestone use. Since the cost of the ad-
ditive handling equipment is small rel-
ative to total FGD costs, the same set-
of FGD cost functions was used as
those for costing the 90 percent effi-
cient scrubbers assumed for the other
alternatives. Finally, it was assumed
that the costs of building and operat-
Ing scrubbers would decline over time
as a result of design improvements and
competitive forces in the marketplace.
Costs were assumed to decline to two-
thirds of the current cost in 1985 and
one-half of current cost in 1990.

). AVAUILABILITY ANALYSES

As indicated earlier, several alterna-
tives were analyzed with scrubber
system availabilities consistent with 90.
percent availability for individual
FGD modules. In a manner consistent
with the, emergency by-pass provision
df the September proposal, the analy-
ses assumed a mix of load-shifting and
by-pass around the scrubber during
periods when the scrubber was not
available for use. These analyses were
performed for the following two full
scrubbing alternatives and one partial
corttrol' alternative, each of which has
been described above:
90 Percent Control With 240 ng/J Limit
90 Percent Control Across Scrubber
240 ng/J Emission Limit -

SUMUARY OF RESULTS

The results of these analyses are
presented in Tables 2-8. It should be

noted that these are preliminary re-
sults that have not been fully reviewed
by technical staff and therefore may
have to be changed to correct compu-
tational errors. In addition, the alter-
natives presented have not undergone
policy review by the Agency. There-
fore, it should not be construed that
the EPA has made any decision re-
garding the final form of the SO2
standard. The- results of these analy-
ses are being released at this time in
order to provide the public with infor-
mation on a wide range of alternatives
at the earliest possible time.

The summary results of the analy-
ses, which were used to prepare this
notice, have been compiled and are
available in the public record (Docket
No. OAQPS-78=1). A detailed report,
including a description of the alterna-
tives and modeling results as well as
regional data, will be prepared and

-placed in the record by January when
all of the alternatives and sensitivity
analyses have been completed.

Persons may comment on these re-
sults at the Public Hearing scheduled
for December 12, 13, and 14 in Wash-
ington, D.C. Interested persons 'also
will be afforded an opportunity to
submit written comments on the re-
sults of- these analyses and their un-
derlying assumptions through Janu-
ary 15, 1978.

Dated: December 6, 1978.
EDWAw P. TuEmc,

Acting Assistant Administrator
for Air, Noise, and Radiation.
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Table 7. SLUDGE GENERATED FROM UTILITY BOILERSa

(million tons/year dry basis)

NSPS Alternative 100% Reliability 90% Reliability

1990 1995 1990 1995

Current standard 17.7 23.0 --.

90% cDntrol with
340 pg/J limit 33.9 55.1

90% control with
240 Vg/J limit 33.3 53.7 32.2 52.1

90% control across
scrubber 33.4 53.7 32.4 51.7

240 .g!J emission limit 27.4 41.5 26.1 39.3

90% control with
330 pg/J max cofitrol 25.7 38.1

Sliding scale with
.90% control-in West 29.0 47.3

240 lig/J -standard
with 90% control in West 28.8 43.5 ....

90% control with
150 Vg/J max control 31.5 49.6

.90% control with
240 pg/J max control '28.4 43.4 -- --

Sliding scale with 390 ng/J Limit 25.5 39.5

95% control with 520 ng/J Limit 36.0 62.2 --

a Results of joint EPA/DOE analysis completed in Nlovember 1978 based on oil prices of

$12.90, $16.40, and,$21.O0/bbl in the years 1985, 1990, and 1995, respectively.
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